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Focus on Draft Constitution

The Technical Committee on Constitutiona
Matters produced a draft outline of a transitiona
constitution. This draft was produced on the
basi s of the subm ssions made by the various
politicai parties and organi sations.

This draft was only tabled for discussion on
26 July, 1993 so as to enable all parties to
consider it and to ensure the maxi mum possi bl e
consensSus.

in producing this draft, the Technica
Conmittee was instructed to nake provision
for:-

" the election according to a system of
proportionai representation at a

constitution maki ng body, |egislature and

nati onal governnent for the transitiona

phase which win include a national and

regi onal conponent;

the el ection of regional iegislatures and

the establishnent of regiona

governments in the transition:

" the powers, functions and structures of
regions for the transitional period;

)1
" fundanental human rights;

t a constitutional court;

On the basis of the above. the Technica
Conmittee recomended the foll ow ng: -

8 tructures

H-

The foliowi ng structures are envisaged in the

recomendat i ons:
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" A Constitution Maki ng Body (6MB) or

Constituent Assembly (CA) which is

made up of the joint sitting of the

Nati onal Assenbly and the Senate;

" A National Assenbly made. up of 400

representatives, 200 of which are

el ected on a national list and 200 on a

regi onai list;

" A Senate which is nade up of 10

representatives fromeach of the regions

andisindirectly el ecteq fromthe Regiona

Legi sl atures; i

" InterimLegislature is made up of the

Nati onal Assenbly and the Senate. Law

during the period of the transitiona

constitution would be passed by the

InterimLegislature. This structure is

bi uameral in that oii |egislation nust he

passed by both the National Assenbly

and the Senate

" Regional Legi sl a-tures -The Conmi ssi on
u: I Region: is presently preparing a report

on the nunber of regions there should

be. Regional Legislatures in respect of

each of these regions would be directly

el ect ed.
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Constitutional Court - would be
establ i shed for purposes of eneurlng
that constitutional proposals conformto
the agreed Constitutional Principles.
Conmi ssi on on Regi onal Governnent -

Thi s Comm ssion shall be established by
the State President within 30 days of the
Constitution conmng into effect. The
Conmi ssion shall advise national and
regi onal governnent on the

establ i shnent and consol i dati on of

adm nistrative institutions and
structures. It shall also nake
reconmendations to the CVB on the
finalisation of the nunber and boundaries
of the various regior and the various
powers, functions and duties of regiona
structures.

The El ection
The el ection woul d: -

i

[

take place on the basis of proportiona
representation;

directly give rise to two structures, a
Nati onal Assenmbly and Regi ona
Legi sl atures.

indirectly give rise to a Senate. The
Senate is elected fromthe
representatives sitting in the Regiona
Legi sl atures and is therefore indirectly
el ect ed.

Constitution Maki ng Body

[

The body that would draft and adapt the
Constitution (Lo. the CVMB or nnnstituent
Assenbly) shoul d be el ected. This body

is sovereign and is entitled to draft and
adopt a new constitution subject only to
the limtation of the egreed constitutiona
nrinninles: af

The CVMB woul d be nade up of a Nationa
Assenbly and a Senate sitting as one
structure;

The CVMB woul d be chaired by the

President of the Senate;

Tho CMB woul d have a total Of

approxi mately 480 representatives - 200
fromthe national list, 200 fromthe
regional list and 80 representatives from
the Senate (Le. should there be 8 regions
I

that are agreed to). The CMB woul d

thet efore have a stronger conponent of
regi onal over national representatives;
Time Frame: - Allowance is nade for the
Constitution to be adopted within 2
years;

Deci sion Making -'1"he Constitution shal
be adopted by a tWoethifds nmajotlty:

Deadl ock Breaking - Should a two-thirds
maj ority not be obtained, a constitutiona
panel 01 experts would tl ieu be appointed
to recommend an appropriate

amendnment. This recomrendation coul d



then be agreed to by a two-thirds najority.
In the even that this mgjority is not
obt ai ned, the rel evant recomendati on
woul d then be subnmitted to a nationa
referendumto accept or reject. On
approval of a 60% majority in the

ref erendum the Constitution would then

- be adopt ed.

Shoul d the necessary majority not be
obt ai ned, Parliament woul d then dissol ve
and a general election shall be held. The
new y el ected Constitution Maki ng Body
woul d then adopt the Constitution on

the basis of on ordinary mpjority
InterimLegis/a ture

M

|

Legi sl ation may be introduced in either
the National Assembly or the Senate and
shal | be passed by a majority of the tota
nunber of the menbers in both Houses;
Legi sl ation affecting the ,exercise. of
powers or functions allocated to a
particul ar region shall, in addition. also
be approved by a majority of the Senate.
of that particular region

Regi onal Legi sl atures

Regi onal Legislatures would he el ented
at the tinme of the National Legislature for
each of the number of regions agreed to
during nultl-party negbtigtions:

Each tegionally el ected representative
woul d require 50 000 votes. The nunber
of representatives in each Regiona
Legl sl atui e woul d therefore be

det erm ned by the nunber of voters in
that region.
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Regi ona/ Executives
' The Executive of a Region shall be el ected
by the Hegl onal Legislutw e and shal
consi st of ten nenbers;
t The Executive of a Region shall elect
fromits own nenbers a Prem er;
' Each nenber of the Executive shall be
responsi ble for the adm nistration of one
or nore of the departnents of the Region
to be established by the Premer
r_.

Regi onal Constitutions
" A Regional Legislature may, if it deens;
necessary, adopt a constitution for that
region by a two thirds najority;
t Such a regional constitution shall not be
" inconsistent with the nationa
constitution or constitutional principles
and nust be approved bythe Constitution
Maki ng Body.

-- . -2
Qut st andi ng i ssues
There are a nunber of issues which the
Techni cal Conmittee have not addressed in
its rennmmndati on- These are issues in
respect of which the Conmittee has requested
direction fromthe Negotiating Council. The
i ssues are as foll ows; -
1 . National Synbols and Languages - the
i ssues rel evant here are the anthem
coat of arms and synbols. These
were identified as political and not
technical matters and therefore
requi red reconmend-ations of the
Newt i ati ng Counci |
2. Implementation of the Transitiona
Constitution - The draft outline
pi evided by the Technical Conmmttee
is designed to cone into effect only
after the election. Constitutiona
provisions with regard to the period

ieading up to the election still has to be
devel oped.
3. Citizensz in the Transition - |egislation

ensuring that citizenship to all South
Africans including those in the TBVC

states and the right to vote still need
to be enacted.
4. The Executive - i.e. the Interim

CGovernment of National Unity was

not di scussed by the Technica
Committee. This would have to be

di scussed in tho Megotiatino-Cm nni
and detailed instuctions are to be
given to the Conmittee.

5 Fundanental nights - this is to be dealt
with by a separate Technica

Committee and has therefore not been

i ncl uded.

6. The Judiciary - the conposition and
structure of the Judiciary and the
Constitutional Court has as al so not
been dealt with yet.

The Way Forward
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The ANC on recei pt of the above
recommendati ons carried out w despread

consul tations. The draft was di scussed by our
Constitutional Committee. the Nationa
Negot i ati ons Consul tative Forum (which

i ncl udes the ANC Regi ons), the Youth and
Worren’ s Leagues and nenbers of the

Tripartite Alliance and the National Wrking
Committee. 5

The Draft is presently being debated in the
Negoti ati ng Council. A further report on
egrecnmontc reached will he. provided in future
Bul | eti ns.

This Bulletin is intended neteiy to intorm and
stimui ate di scussion. The views contai ned
herein do not necessary reflect the otiicia
views; of the NFC of the ANC.
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200 - National List
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REA ONAL LEQ SLA-

TURES (3- 10)

Vot es: No. of seats

50 000

Regi onal Constitutions,
if any, subject to approval by CMB
Interim

Legi sl ature

I nt eri m Regi ona

Gover nance
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