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FIRST REPORT OF THE TECHNICAL COMMITTEE ON THE 

TRANSITIONAL EXECU TIVE COUNCIL . 13 MAY 1993 

at 

INTRODUCTION 

l. THE NEED FOR A TRANSITIONAL EXECUTIVE COUNCIL 

The Technical Commuttee 1s aware of the fact that the first question that wiil. and in 

the final anaivsis. have to be determined by the Negouaung Council retates to 

whether or nota Transitional Execut 

(fF. after having nad the opportunity to study a 

in respect of this particuiar issue. the committee 

‘o make a recommendation as to th 

Transitional Executive Council (TEC). st wil do so. 

For present purposes and to tactlitate 

ve Councii (TEC) snouid be estaDdlisnea at al. 

| the inputs tnat mignt ce rortncoming 

1s requested tO. OF deems it aavisadie 

e desirability or otnerwise of establishing 3 

the debate in the Negouaung Councu. :he 

Committee has proceeded on the assumpuon that sucn a Transitional Executive 

Council (TEC) wiil have to be establisned and has appiled its mind to the tecnnical 

aspects thereof. 

THE TEC AND SUB-COUNCILS 

te
 

e 

Within its terms of reference. and having regard to the decisions of the MPNP. 

-erain submissions made and documents furnisned (oO It. snciuding tne recor of 

Working Group 3 of Codesa. the Commuttee recommends that the establishment 

of a Transitional Executive 
Council (TEC) and Sub-Councils couid be achieved 

as follows: 

ion By the drarung ot legisiauon to provide for the estadlismment and tuncuoning 

of a TEC and suo-councuis. 
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opt tne foilowing scneme: 

The proposed legisiauon could ac 

Establishment and Obrecuves 

Composiuon 

Powers 

Sub-Councus: Estapiisnment. Composinon. Appointments and Powers 

Junsdiction and Disputes 

Meetings 

Decisions 

Finances 

Amenament 

 



SYSTEMATIC AND ITEMISED SET OF‘ PROPOSALS TO FACILITATE 

DISCUSSION IN THE PLANNING COMMITTEE AND NEGOTIATING 

COUNCIL OF THE MULTI-PARTY NEGOTIATING PROCESS 

Rd 
| This report has been submitted in a format resembling draft legisiation) 

\fore specifically. the Commuttee recommends the following on tne Oasis of tne 200ve 

scneme: 

l. ESTABLISHMENT AND OBJECTIVES 

The Transitional Executive Councti shall be constituted with executive DOwers 

-9 factiitate. in conjunction with existing legisiauve and execulve structures. 

“se transition to a Gemocratic order tn Soutn Aimca Ov: 

(1) creaung and promoung 4 ciimate for free poiiucai participation ov 

seeking 

(a) to eliminate any impediments to legitimate political activities: 

(b) ‘9 eliminate intimidation: 

(c) -o ensure that political parties and organisauons wiil be (ree t 

canvass support trom voters. to organise and hold meetngs. 

and to have access to voters for such purposes. 

id) -o ensure that (ne cower or government wil not ce used [0 

favour or pretudice any political party or organisation: 

(2) oromoung conditions conducive [o the holding of free and air 

elections pursuant to decisions of the Multi-Party Negouaung Process. 

ae COMPOSITION 

(1) Each of the governments. administrauons and organisations wnicn 

consumute the Mulu-Party Negouaung Process. and wnicn commit 

-hemseives to the acnievement of the oolectives set out in Daragrapn L 

and woich undertake ‘0 0€ bound by and impiement tne decisions Of 

she Transiuonai Executve Councii. shail be entutied to one reore- 

sentauve on the Council: Provided that eacn reoresentauve May be 
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represented Oy 4 supstitute_tf ne or she 1s unabie 10 anend a ™ 

of the Council. 
: 

NOTE: Te imoucarions of this suo-paragraon are (nat (ne size or ine 

TEC wiil nor re ereater man tne numoer OF parties involved in ine 

M{PNP. (nat representation |S connnea to one representative er Durr. 

in view of (ne large numoer of parties gireauy invoived in (ne Orocess. 

und that every party does not nave (0 0€ represented un (ne TEC. 

Substuuses have deen provided for in view of the hign percentage 0" 

concurring voles required for decisions (0 0€ reacned. 

Appointments [0 the Transitional Executive Council. inciuaing 

substitutes referred to in suo-paragraph (1). shall be mage by the State 

President by prociamation in the Government Gazette: provided (nat 

in making sucn appointments. the State President shall act on tne 

-ecommenaations of the government. administration of organisation 

concemed. 

{fa memoer or the Transiuonal Executive Councii loses tne conricence 

of the government. admuinistrauon OF organisauon whicn recommenced 

his or her appointment. the State President, on being advised thereor 

by such government. administrauon of organisauon shall. 2y¥ 

prociamation in the Government Gazette. remove such person trom tne 

Transitional Execuave Council. 

If a member of the Transitional Execuuve Council dies. resigns trom 

office. or 1s removed from office in terms of sub-paragrapn (3). tne 

government. administration OF organisauon previousiy represented Oy 

such memoer shall be enutled to 4 new representauve on he 

Transitional Execuuve Councii. and sucn appointment snail be mace 

by the State President in accoraance with tne provisions of suo- 

paragrapn (2). 

The conditions of service. remunerauon. allowances and other Denerits 

of members of the TEC snail be determined by the State Presigent in 

consuitation with the Multi-Party Negouaung Process. 

NOTE: The committee has noted that the Report of Working Group 3 

to Codesa 2 (par 38) suggests that memoers of the TEC should be muil- 

time executtves. The Commutee is not persuaded that this would 0@ 

necessary, and would prefer not [0 make a specific recommenaaiion 

unnil the full picture of the TEC and its sub-counciis has evoived. 

Factors that influenced the Commutee include the foilowing:  



wd ne TEC izseif mav oe ina oener position (0 iuaee on 

cals matter: 

il cuo-councus mignt rarer ne engaged ona Zev 2asis, 

ung ine TEC una penodlc oCSis. 

iii) «nile some memoers of the TEC wud Nave Mul-fme 

oners as memoers or sub-councus. viners muy not. This 

issue can be revisued later. 

(0) The Transiuonal Executive Council siall||7ave me OWEN 

recommend that any party not presentiy in (ne Mulu-Party Negouating 

Process but which wisnes CO participate in the Transitional Executive 

Council structure. snouid be allowed to recommend <o nave i 

representauve appointed to the Transiuonai Execuuve Council dy tre 

State President. 

POWERS 

(1) The Transiuonal Executive Council will have the necessary powers 

relating to its objecuves. including the overnding responsioiliiy i 

respect of the subd-counciis. 

NOTE: ne question of powers Is sail to be deale wun ov ine 

Commutee. 

:2) Included in these powers wiil be tne power - 

(a) to request intormatuon reiaung to Its manaate « 

(b) -o establish and receive reports [rom suo-counciis : 

(c) to initiate oF Darucipate in negouauons in respect of its 

mandate « 

(d) 10 appoint required staff and to determine their terms of 

empioyment and remunerauon . 

(e) to request seconaed start from the Public Servicets) . 

(ft) 'o make ruies governing the convening and conauct of xs 

meetngs and (nose of its sud-councnis : 
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} "> aDDOINE e:ect 13 Own omnes cearers on a permanent oF 

-orauonal Oasis : 2nd 

(i
e 

“AD -9 appoint a oerson to investigate a matter or matters ceiaung 

-9 ls TENCUONS. ana to report tnereon. 

4. SUB-COUNCILS: ESTABLISHMENT. COMPOSITION. 

APPOINTMENTS AND POWERS 

(1) The Transiuonai Executive Councii wtil nave the soilowing s.o- 

councils which wiil report to it in such manner and at sucn umes as it 

may determine: 

(a) 4 sub-councii on local government: 

NOTE: ine commutee 's aware of the ract tnar Working Grouo : vf 

Codesa has anticipated (ne esraplishment of @ Suo-councit on regional 

und locai government, and wul in due course advise as (0 weiner if 

is of the view (hat, in the light of the possible estaolishment of u 

commission on regions, there |S a need for tnis sub-council ‘0 ulsu 

concern itself with regional government. 

(0) \ sub-council on law and order. stability and secunty: 

(c) 4 sub-council on defence: 

:d) A sud-councii on finance: and 

(e) 4 suo-councti on foreign affairs. 

Save where the terms of the delegation of powers to a suo-council OV 

the Transitional Execuuve Council otherwise provide. ail decisions or 

sud-councils wiil be suoject to contirmation oy tne Transitionai Execu- 

sve Councti. which if it decides to confirm a decision. may GO so 

unconditionaily or subject to amendments required Dy It. 

Sub-counctis wil have a muiti-party character. ind uniess :ne 

Transiuonai Execuuve Councii considers that gooa cause exists 

therefor. shail consist of not more than six members. 
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(4) 

(5) 

(6) 

NOTE: Ze Cummutee interorets this Ciause [0 mean, first. incl nue 

more (nan ovo persons srom the same party would Serve ON & 2u0- 

council. and Second. thar tne inctusion of tnuividuals “10 ure OC 

memoers or tne TEC :5 708 preciuded. Tre verv uAcrion Wf 4 2u0- 

council (5 (0 0e a smati cna effective Working YrOUD. umd SOME sUO- 

councus may not even nave [0 nave SLX memoers. ~nereas viners muy 

require more. 

Appointments tO suo-counctis. ine removai and repiacement of 

memoers of suo-councils. and the temporary appointment of 4 Serson 

as a suosutute for a memoer who is absent or unaole to perform Ais of 

her duties. will be made by the State President by prociamation tn :ne 

Government Gazette: provided that such appointment. ‘emoval. 

repiacement. OF temporary appointment wiil be made by tne Site 

President in accordance witn the recommenaauons or the Transitonai 

Execuuve Council. 

The conditions of service. remuneration, allowances and otner penerit 

of members of the suo-councils shall be determined by tne State Presi- 

dent in consuitauon with the Multi-Party Negouating Process. 

NOTE: Members of sub-councils should serve in a full-time cagacity. 

but the Communee (s not convinced that this should be prescrived 4 

statute. It ts not anticipared that persons who are in the muil-cime 

service of any government Or administration wil have ‘0 2 

remunerated. 

The TEC may delegate to sub-counciis such of its Dowers iid 

funcuons as pertain to their areas of parucuiar concem. 

NOTE: The TEC wiil have general powers [0 establish anv suo-councit 

in addition to those mentioned in (1) above, (0 assist If in perrorming 

its funcnons. In view of the more extensive yunsdiction of the [EC una 

in vtew of the general brief of the TEC. the Commutee did not ueem 

it necessary to rigialy prescribe a further sub-councti on elections, cS 

envisaged in the Codesa report. 

For the purposes of carrying out their functions. in respect Of their 

areas of parucular concer. the sub-counciis snail have «ne same 

powers, inciuding the mght to request and be furmshed witn :nror- 

mation. and to nave access [0 records. as the Transiuonal Executive 

Councii wouid have nad. if such funcuons nad been carried Out OY it. 
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JURISDICTION AND DISPUTES 

(2) 

(3) 

(4) 

Notwithstanding :n¢ orovisions of any otner iaw. ine Transiuonal 

=xecuuve Councii and its sub-counciis Small ce enttied tO exercise (he 

Sowers and functions. conterrea on tnem ov ine enabling .eg:siation. 

‘4 tne Repudiic of Soutn Aimea (ineciuding ine Se:f-govermng 

Terntones). 1*ansket. Bopnutnatswana. Venaa ana C:sxel. i 

(a) All governments ana administrations wiil keeo tne Transitional 

Executive Councii inrormes of. and wil provide it witn copies 

of ail proposea legisiauon. inctuding prociamations. oulis and 

reguiauions of governments OF administrations that may 0e re:- 

evant to tne purposes referred (o in paragrapn |. 

(b) [f the Transitional Execuuve Councti has reason to oelieve tnat 

any proposed legisiation. inciuding o1ils. ordinances. oroctama- 

ons or reguiauons. wil have an aaverse impact =20N anv of 

‘ne ourposes rererred [tO In paragrapn |. :t may. after taxing 

into account tne necessity for suca legisiation. ;equire tne 

government or admunistration concemed =Ot ‘Oo proceed 

therewith. 

(a) All governments. administrauons and participants wiil keep the 

Transitional Execuuve Council intormed and the Transitional 

Executive Councti, will be enutied to ask for ana to receive 

trom them. information in regard to proposed executive actions 

by any government OF administration. or contempiated actions 

on tne pafmt of any other parucipant in (ne Transitional 

Execuuve Councii. that may nave an impact on any of ine 

matters referrea to in paragraon |. 

(b) Lf the Transitional Executive Council has reason to believe tnat 

the impiementauon of sucn execuuve or other action wiil have 

an adverse impact upon the purposes rererrea tO in paragrapn 

| it may. after taking into account the necessity ror sucn acuon 

as tar as such government. administration or parucipant 1s 

concerned. require the government. administration oF 

parucipant not to proceed therewith. 

All parucipants in the Transitional Execuuve Council. and ail 

governments and administrations wiil be required to compiy win 

requests made to tnem py tne Transiuonal Executive Council in terms 

of sub-paragrapns (2)(b) or (3)(b), and all decisions made in terms or 

the enabling iegisiauon dy the Transiuonai Execuuve Councii. or a 
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sup-council “aving (ne 2LnOnty 19. GO SO. #iua TE MINGING ON ara Bin 

Ne rmpiemented Dy suca governments. aaministrations ana paruc:oants: 

Proviaed (nat if im re:anon {0 a requirement of tne Transitiona 

Sxecuuve Counc made in ‘erms of suO-paragrapns (2)(b) or (3300). 

“he government. aamunistration or otner paric:cant concemea contencs 

mat tne necessity for ine oroposed legisiation oF executive oF arner 

xcnion outwetgns us adverse impact. it Tay ester gud. issue :2 ine 

Indepenaent Election Commission for a dec:sion cnereon. and may ony 

oroceed with such iegisiation. executive or orner action if th inceoen- 

dent Election Commission upnoids its contention. 
. 

Any differences as (oO whether or not in anv particular instance a matter 

falls within the scope of the powers of (ne Transitional Execuuve 

Council. or one of Its suo-counciis. or wnether any proposed action or 

legisiauon wiil have an adverse impact on anv of the oolectives 

referred to in paragrapn i. such difference may be referrea Dy any 

government. agamunistration or participant ‘0 tne independent Election 

Commission ror its cecision. 

If any issue is referred by any government. administration or 

participant (Oo the independent Election Commission for a decision. in 

accordance with the provisions of the enabling legisiation. ‘ne 

Independent Election Commission shail as soon as possibie. and atter 

consideration of - 

(a) the disputed issue: 

(b) the views expressed thereon bv the memoers ot the Transitional 

Execuuve Council and by the complainant government. 

administration or participant . and 

(c) any other matter considered by :ne Indepencent Eiecwon. 

Commission to 0e relevant to its decision 

determine the difference and give its decision thereon. 

Any decision of the independent Elecuon Commission made tn respect 

of any matter referred (0 It in terms of the enadiing iegisiauon snail be 

final ana binaing ana not subject to appeal or review In any court. 

NOTE: 4 final recommendation on (ne adjudicatoryv function or the 

[ndepenaent Election Commission wil ony oe possiole iter 

considerarion of the report and recommendations or the Tecnmical 

Commutee on the independent Election Commission. 
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(3) \ request to tne Transiuronai Execuuve Councti or to a sud-council 

-nereot to procure information pursuant to me powers wnich tt Aas in 

terms of (ne enapling .egisiauon. wnicn 1s supported Dy at .cast one- 

-sird of the memoers of tne Transitional Executive Councii. snail be 

ziven effect [0 ov 77.2 Transiuonal Executuve Council or 222 sud- 

souncii. as ine casé Tay be. ana the information gatnerec <9 conse- 

quence of such reauest. snail untess otmerwise provided ‘Cr :n tn 

enaoling legisiauon. maae available to al memoers of 

Transitional Executive Councu. 

o 
Oo 

NOTE: The quession of restricted access (0 certain categories «rf 

informanon nas sril to be discussed. In this regard the Commurree does 

not want to anncipare (ne outcome of this discussion. 

MEETINGS 

(1) 

(2) 

ta
s 

—
 

(4) 

The nouce in the Government Gazette announcing the appointment ot 

the first members of the Transitonal Execuuve Council. sail aiso 

specify the date and piace of its first meeung, which shail in anv event 

not be later than fourteen days after the publicauon or tne ‘above- 

mentioned Gazette. 

The Transitional Executive Councti shail therearter meet as orten as it 

deems necessary. 

A person appointed OY the Multi-Party Negouaung Process snail 

preside at the first meenng of the Transiuonai Execuuve Council. At 

this meeung the Transiuonal Executive Councti shail sopoint 3 

secretary, who shail be a fuil-ume otficial of the Council. and wno 

shall decide upon tre procedures (0 be followed in convening and 

conducting its meeungs unui mies governing sucn proceaures. nave 

been made in terms of paragrapn 3(2)(f). 

The secretary shail- 

(a) carry out all dutues assigned to him or her by the Transitionai 

Execuuve Council: 

(b) convene special meetnegs of the Transitional Executive Council 

if required to do so In wnung by not less than one third of its 

members: 

10 
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(6) 

(7) 

(8) 

1c) “x aume. cate ana venue for any meenung Caled in terms or; 

suo-paragrapn (OF whicn. save in tne case of urgency. snail de 

convenea on not iess tnan tnree cays nouce to tne memoers or 

tne Transitional Execuuve Councu: Drovided (hat an urgent 

meeting may oe caiied on snort notce ty the cailing or ire 

meeting On snort notice !s ratiniea Ov (ne Transiuonal Execuiss 

Council at sucn meeting. 

Fifty percent or the memoers of the Transitionai Execuuve Counc: 

shall consutute a quorum for any meetneg: provided | that tnis provision 

shall not detrect trom the provisions of Daragrapn 

Members of sub-counciis and ministers of governments ana 

administrations wnose departments may be affected by the runctioning 

of the Transitional Execuuve Council may attena meetings or tne 

Council by invitation and speak On matters arfecting thetr suo-counc:: 

or departments ana snail attend wnen matters reiating 'O (metr suo- 

counciis or aepartments are oeing discussed. 

The Transitional Execuuve Council may invite any other person :o 

attend its meeungs, and at its discretion allow any person present at its 

meeungs to speak. 

Members of governments and administrations whose departments may 

be affected by the functioning of a suod-councii and who are not 

members of the sub-council concerned. mav attend meetings or the 

sub-council and speak on matters affecting the functioning of (thetr 

departments and snail attena bv invitanon if a matter arrecting ine 

funcuoning of their aepartments 1s being considered. 

DECISIONS 

(1) Decisions of the Transitional Executive Councii shail be taken oniy Ov 

the members thereof. and persons who are present at meeungs, Out are 

not members of the Transiuonai Execuuve Councui. shall have no ngnt 

to vote on any decision. 

The Transiuonai Executive Councti ana its sud-counciis wiil endeavour 

‘o take cecisions on a consensus oasis. 
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(3) re. norwunstanding atrempts to reacn consensus. sucm consensus nas 

not oeen achieved. 4 gecision whicn nas tne support Of at least 30% of 

-he memoers or the Transiuonai Execuave Councti snail be aeemec +0 

>5e a cecision of the Council. 

14) 'y any government. aamumstration or particioant wn ine Transitional 

Executive Councii wisnes to refer a decision made !" terms Of Sud- 

paragrapn (3) to the Indepenaent Elecuon Commission to de geait with 

in accordance with the provisions of the enaoiing iegisiauon. it sna 

reter such matter in wnung to the Commission not later tnan tnree 

days after sucn decision nas been made. 

(5) If a decision taken in terms of suo-paragrapn (3), is not rererrea to (re 

Independent Election Commission in terms of sub-paragrapn (+). .: 

shail. after the expiry of the penod of three days. become final ana 

binding. and shall not be subject to appeal or review in any court. 

(6) [f any memoer of the Councti or mis oF her suosutute fails to attend 

two consecuuve meenngs of the Councii. at any suosequent meeting 

at which such member or sudstitute fails to attena. he or she snail not 

be counted as a memoer for the purposes ot sub-paragraph (1). (2) ana 

(3). 

(7) The provisions of this paragrapn snail appty mutaus mutandis tO suo- 

councils. 

FINANCES 

NOTE: The method of financing (ne TEC and sub-councis wul require mtner 

invesnigasion and the Commutee wiil report in due course on sucn jurmner 

invesngasion. 

AMENDMENT 

(Ll) The State President. in consuitanon with the Transiuonal Executive 

Council. shall be enutied by way of prociamaton in the Government 

Gazette. and for the purposes referred to in paragrapn 1. to repeai OF 

amend any of the provisions of the enaoling legisiauon. 

(2) Such prociamauon shail have the force and effect of an Act or 

Parliament. 
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| THIRD REPORT OF THE TECHNICAL COMMITTEE ON 

| THE TRANSITIONAL EXECUTIVE COUNCIL / 27 MAY 1993 | 

INTRODUCTION 

Since the submission of its previous (wo reports. the Technical Committee has begun 

to idenufy the powers and functions which, in its opinion, shouid be exercised 

througn the Transitional Execuave Councii’s specialist suo-councus. [n the ume at its 

disposai the Committee was adie to deai with the powers ana functuoms of the suo- 

councils on forergn affairs and finance. 

Once the Negouaung Council has had occasion to express itself on the proposals that 

have been and wiil be made regarding specific powers and functions. the proposais 

will be appropnately integrated with the rest of the Committee's proposais in its first 

report. 

POWERS AND FUNCTIONS 

Based on submissions received. the Technical Committee proposes the tollowing 

terms of reference in relation to foreign affairs and finance. This section or the report 

has been submitted in a format resembling drart legisianon. 

2.1 POWERS AND FUNCTIONS IN RELATION TO FOREIGN AFFAIRS 

‘The Transitional Executive Council will, within its powers of review and 

other general powers, through its sub-council on foreign affairs. in regard to 

foreign policy, liaise. monitor, make recommendations and, where it deems 

necessary, assist with a view tO - 

(i) achieving progressively the broadest possible consensus on matters 

affecung the country’s international interests. particulariy its long-term 

interests;  



securing appropriais agreements with the internanonal community 

i the conmnbution 
this community m

ay make to the
 peacerui 

transition to democracy? 

securing such international assistance aS the sub-council deems 

necessary to address the socio-economic needs of the peopie as a 

whole and not one or other poiitical grouping, 

ensuring that forergn policy initiatives benenit the country as a whole 

and not one OF other political grouping; 

promoung such international retations including trade. finance, culture 

and sport rejations, which in the opinion of the sub-council wiil benerit 

the country aS 4 whole.’ 

NOTE: Access to informanon by the TEC and its sub-counciis will be 

deat wuh separately 

POWERS AND FUNCTIONS IN RELATION TO FINANCE 

The Transitional Executive Council will, within the scope of its objectives, its 

powers of review and other general powers. have the following powers to be 

exercised through its sub-council on finance: 

(i) to. acquaint itself with recent economic developments, economic policy 

objecuves and targets for the medium-term and more parucuiarly, for 

the ensuing fiscal year (1994/1995); 

to be represented on ail function and budgeting commit
tees with a view 

) funds are not applied in a manner favouring one or 

grouping participati
ng in the election of a democranc 

vy receive suen report, and in addition such informanen T
ey 

fiscal transfers, aS are reasonably necessary for the sub-council to 

ac ag functions in terms of the empOwenng 
\=BSA 

(iv) to approve any measu
res designed to rat

ionalise treasiry fu
nctions in 

the process of realignment of government structures during transition: 

(v) to make recommendations to the relevant departments concerning the 

Bmast wD 
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(2) 

(3) 

isat or tendering out of functions currently perf
ormed by 

~eievant departments of state; 
: 

(vi) to request any auditor-general to investigate alleganons or general or 

specific corrupnon and inefficiency, and to request such auditor- 

general to report to the sub-councii upon compieuon of such 

invesuganon: 

(vii) to review the contents of existing public service discipiinary codes and 

to request disciplinary invesugations into the conduct of public servants 

who fail to perform their tasks within guidelines governing financial 

discipline and authorised or proper expenditure: and 

(viii) to make recommendations regarding the prevention of wasteful 

expenditure. 

In the perrormance of its functions and exercise of its powers, the sub-councii 

shall - 

(1) have access to ail rejevant informauon avaiiable from departments of 

states (including the TBVC states and seif-governing termtores), the 

South African Reserve Bank, the Central Economic Advisory Service. 

the Tax Advisory Committee and the Nationai Economic Forum: 

(ii) be enutled to conduct such research as it deems necessary. 

The views of the sub-council shall, in the course of the preparation of the 

1994/1995 national budgets, be taken into account. and specifically there shail 

be consultation on - 

(i) the overall level of state expenditure: 

(ii) the broad composition of security, social. economic and general 

government expenditure, broken down into capital and recurrent 

expenditure: 

(iii) the level and composition of any taxes to be collected: 

(iv) the financing of budget deficits; and 

(v) the contingent liabilities of government. 

NOTE: The Technical Comminee wouid weicome any inputs regarding 

the feasibility of the recommendanions in this suo-paragraph. 
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(4) vn wurcounch sal 
be informe of the erexson of Dew POE TNS TN 

services, the filling of vacant- posts above the jevei of director and any 

deviation from the rules and reguiations appiicabie to rearement. 

(5) The sub-counci shall be provided. ona continuous basis. with full paruculars. 

inciuding the intended purposes. concerning any new international financiai 

agreement which 1s 

internanonal agen
cy.” 

NOTES: 
i. 

ae 

being negouated with any foreign government OF 

Many of the powers provided for here are intended to 

create ‘transparency in financial government and 

administrasion; it should be noted that the Transitional 

Execurive Council's and its sub-councils’ power fo act 

is provided for elsewhere (€8 paragraph 5 of the draft 

‘pill’ in the first report). 

The question of secrecy provisions in existing legisiarion 

and exisung secret accounss has arisen. This master will 

be dealt with in a separate provision governing access 

to informanon.
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INTRODUCTION 

Since the submission of the four previous reports, the Technical Committee has 

identified the powers and functions which, in its opinion, should be exercised through 

the Transitional Executive Council’s specialist sub-council on Regional and Local 

Government. 

Once the Negotiating Council has had the occasion to express itself on the proposals 

that have been and will be made regarding specific powers and functions, the 

proposals will be appropriately integrated with the rest of the Committee's proposals 

in its previous reports. 

POWERS AND FUNCTIONS 

Based on submissions received, the Technical Committee proposes the following 

terms of reference in relation to the sub-council on Regional and Local Government. 

This section of the report has been submitted in a format resembling draft legislation. 

2.1 POWERS AND FUNCTIONS IN RELATION TO REGIONAL AND 

LOCAL GOVERNMENT 

‘The Transitional Executive Council will, within the scope of its objectives. 

its powers of review and other general powers, have the following powers to 

be exercised through its sub-council on Regional and Local Government: 
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to acquaint itself with and monitor recent developments, policy 

objectives and targets in relation to regional and local 

government for the period of transition; 

in regard to regional and local government matters administered 

by the South African government, provincial administrations, 

governments of self-governing territories, the TBVC states, 

regional and local governments, to propose the amendment, 

repeal or enactment of legislation, including subordinate 

legislation; 

to promote the objectives in paragraph 1 generally, and in 

particular in regard to regional and local government elections. 

including educating the public on the electoral processes: 

to liaise with all organisations and/or structures relevant to its 

functions and powers, including the Local Government 

Negotiating Forum (LGNF), the provincial and other regional 

governments, the Electrification Forum, the Peace Secretariat, 

demarcation boards or commissions, the Independent Electoral 

Commission and the Housing Forum; 

to be advised of and to initiate proposals regarding regional and 

local government budgets, restructuring and rationalisation of 

regional and local government administrations, transitional 

measures, interim local government structures, demarcation, 

powers and functions and shall consult with the Local 

Government Negotiating Forum (LGNF) regarding such 

proposals; 

to set up committees to assist it in the exercise of its powe7s 

and functions; 

to monitor, make recommendations and render assistance, 

where practical, regarding the collapse of services and shortfall 

of finances in local government, 

to monitor the disposal of provincial, regional and _ local 

government assets; 

in regard to any regional, provincial or local government, to 

exercise the powers provided for in paragraph 5(2)(b) and 

5(3)(b), subject to the right of appeal provided for in paragraph 
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NOTE: 

5(4) and 5(5).’ (First Report of the Technical Committee on the 

Transitional Executive Council, dated 13 May 1993. See 

Addendum A). 

The executive power regarding the repeal or amendment of 

discriminatory legislation is being discussed by the Technical 

Committee on the Repeal of Discriminatory Legislation. 

Executive power regarding the repeal or amendment of 

legislation (including subordinate legislation) affecting the 

electoral process is being dealt with by the Technical 
Committee on the Independent Electoral Commission. The 
Committee is awaiting the final reports of these technical 

committees. 
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ADDENDUM A 

RELEVANT EXTRACT FROM THE FIRST REPORT OF THE TECHNICAL 

COMMITTEE ON THE TRANSITIONAL EXECUTIVE COUNCIL. DATED 
13 

MAY 1993. 

5. JURISDICTION AND DISPUTES 

(1) Notwithstanding the provisions of any other law, the Transitional Executive 

Council and its sub-councils shall be entitled to exercise the powers and 

functions, conferred on them by the enabling legislation, in the Republic of 

South Africa (including the Self-governing Territories), Transkei. 

Bophuthatswana, Venda and Ciskei. : 

(2) (a) All governments and administrations will keep the Transitional Execu- 

tive Council informed of, and will provide it with copies of all 

proposed legislation, including proclamations, bills and regulations of 

governments or administrations that may be relevant to the purposes 

referred to in paragraph 1. 

(b) If the Transitional Executive Council has reason to believe that any 

proposed legislation, including bills, ordinances, proclamations or 

regulations, will have an adverse impact upon any of the purposes 

referred to in paragraph I, it may, after taking into account the 

necessity for such legislation, require the government or administration 

concerned not to proceed therewith. 

(3) (a) All governments, administrations and participants will keep the 

Transitional Executive Council informed and the Transitional 

Executive Council will be entitled to ask for and to receive from them, 

information in regard to proposed executive actions by any government 

or administration, or contemplated actions on the part of any other 

participant in the Transitional Executive Council, that may have an 

impact on any of the matters referred to in paragraph 1. 

(b) If the Transitional Executive Council has reason to believe that the 

implementation of such executive or other action will have an 
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adverse impact upon the purposes referred to in paragraph | it may, 

after taking into account the necessity for such action as far as such 

government, administration or participant is concerned, require the 

government, administration or participant not to proceed therewith. 

All participants in the Transitional Executive Council, and all governments 

and administrations will be required to comply with requests made to them by 

the Transitional Executive Council in terms of sub-paragraphs (2)(b) or (3)(b), 

and all decisions made in terms of the enabling legislation by the Transitional 

Executive Council, or a sub-council having the authority to do so, will be 

binding on and will be implemented by such governments, administrations and 

participants: Provided that if in relation to a requirement of the Transitional 

Executive Council made in terms of sub-paragraphs (2)(b) or (3)(b), the 

government, administration or other participant concerned contends that the 

necessity for the proposed legislation or executive or other action outweighs 

its adverse impact, it may refer such issue to the Independent Election 

Commission for a decision thereon, and may only proceed with such 

legislation, executive or other action if the Independent Election Commission 

upholds its contention. 

Any differences as to whether or not in any particular instance a matter falls 

within the scope of the powers of the Transitional Executive Council, or one 

of its sub-councils, or whether any proposed action or legislation will have an 

adverse impact on any of the objectives referred to in paragraph I, such 

difference may be referred by any government, administration or participant 

to the Independent Electoral Commission for its decision. 
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SIXTH REPORT OF THE TECHNICAL COMMITTEE ON 

ee _..___ ee } 

SS 

THE TRANSITIONAL EXECUTIVE COUNCIL 

FIFTH DRAFT 

  11 JUNE 1993 

INTRODUCTION 

Since the submission of the five previous reports, the Technical Committee has 

identified the powers and functions which, in its opinion, should be exercised through 

the Transitional Executive Council’s specialist sub-council on Law and Order, 

Stability and Security. ; 

Once the Negotiating Council has had the occasion to express itself on the proposals 

that have been and will be made regarding specific powers and functions, the 

proposals will be appropriately integrated with the rest of the Committee’s proposals 

in its previous reports. 

POWERS AND FUNCTIONS 

Based on submissions received, the Technical Committee proposes the following 

terms of reference in relation to the sub-council on Law and Order, Stability and 

Security. This section of the report has been submitted in a format resembling draft 

legislation. 

2.1 POWERS AND FUNCTIONS IN RELATION TO LAW AND ORDER, 

STABILITY AND SECURITY 

1. The Transitional Executive Council will, within the scope of its 

objectives, its powers of review and other general powers. have the 

following powers to be exercised through its sub-council on Law and 

Order, Stability and Security: 
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(a) 

(b) 

(c) 

(d) 

to establish a national inspectorate comprised of policemen and 

policewomen and such other persons as the sub-council may 

choose to appoint, which inspectorate shall be tasked with 

investigating and monitoring all police agencies and liaising 

with inspectorates of all relevant agencies to ensure the 

promotion of the objectives set out in paragraph 1; 

NOTE: The possibility of subjecting the activities of 

other organisations to scrutiny by the 

inspectorate can only be considered once the 

Technical Committee has examined the terms of 

reference of the sub-council on Defence with 

regard to armed formations, and has had an 

opportunity of perusing the code of conduct for 

political parties envisaged by the Technical 

Committee on the Independent Electoral 

Commission. 

The appropriate policing agencies will in any 

event have a general brief in respect of the 

enforcement of all legislation emerging from the 

MPNP, including the codes of conduct and 

regulations issued by the Independent Electoral 

Commission and the Government in terms of the 

Transitional Executive Council framework. 

to investigate any matter, or order the investigation by the 

national inspectorate of any matter, which relates to its 

objectives; 

for purposes of the immediately preceding paragraph the 

sub-council and the National Inspectorate shall have authority 

to interview such persons as they may deem necessary, have 

access to such documents as they may require and have 

reasonable access to Police facilities; 

to establish, in consultation with the appropriate Minister or 

Ministers responsible for the various policing agencies, a 

national independent complaints mechanism under the control 
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(e) 

(f) 

(g) 

of a civilian so as to allow for the receipt and investigation of 

complaints lodged by members of the public concerning aileged 

Police misconduct; 

NOTE: Any such mechanism which is to be established 
must take into account, and possibly seek to 
amalgamate/rationalise, existing investigative 
and complaints machinery, including the Police 
Reporting Officer (paragraph 3.2.4 of the 
National Peace Accord), the Goldstone 
Commission’s investigative arm, the proposed 

mechanisms contained in the Security Forces 
Board of Inquiry Bill, the South African Police’s 

Complaints Investigation Unit (referred to in 
paragraph 3.2.4.1 of the National Peace 
Accord) and whatever other mechanisms exist in 
the TBVC and self-governing States. 

to request and have access to any information or crime 

intelligence reports compiled by any policing agency; 

NOTE: The Technical Committee has not considered the 

question of national intelligence and no 

submissions have been made in this regard. The 
Committee does not consider it to be included in 
the Law and Order sub-council’s brief. 

to establish any committee or sub-commitee compnised of local 

and/or international experts, to evaluate or monitor any action, 

conduct or reform which relates to the objectives set out in 

paragraph 1; 

to call for a report on and evaluate the impact of any steps 

taken by policing agencies to prevent political violence and 

specifically to monitor all such steps as any policing agency is 

required to take in terms of the National Peace Accord and 

relevant legislation; 
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(h) in addition to the power to recommend such steps as the 

sub-council deems necessary to improve the effectiveness of 

and community co-operation with policing agencies in the 

execution of its duties, to recommend to the Transitional 

Executive Council the adoption of such measures by it 

regarding steps to be taken by the participants in the 

Transitional Executive Council in this regard; 

(i) to receive all recommendations of the Police Board and be 

empowered to request the Police Board to conduct inquiries and 

to make recommendations with respect to any policing policy; 

NOTE: The Technical Committee is considering 

recommending the creation of an Independent 

Peace-Keeping Force and in the event of it 

recommending the establishment of such a force 

it will also make recommendations regarding its 

conduct, deployment, command structure and the 

relationship between it and the Transitional 

Executive Council. 

(j) to issue recommendations regarding effective and co-ordinated 

control of policing agencies of members of the Transitional 

Executive Council; 

NOTE: The Technical Committee would regard the 

existence of eleven autonomous policing agencies 

as a matter which would complicate the work of 

the sub-council. A temporary single or joint co- 

ordinated command structure, however it is 

composed, might provide the solution. 

The Committee cannot specify its format since tt 

would depend on the outcome of discussions in 

the MPNP, particularly in regard to the future 

of the TBVC and self-governing States. 

The Committee consequently requires further 

guidance from the MPNP to enable it to make 

further proposals in this regard. 
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(k) to solicit minutes of and attend any relevant meeting of the 

policing agencies involved; 

(1) to formulate a statement of values and objectives for the 
promotion of law, order, peace, stability and security for 
policing agencies and para-military organisations and/or to 
introduce or amend a code of conduct which may be made 
binding on any policing agency, all participants in the 
Transitional Executive Council and with the consent of 

signatories of the National Peace Accord who are not involved 

in the Transitional Executive Council, on such signatories as 

well; 

(m) to require the investigation of any alleged activity or action by 
a member of a policing agency which, if proven, would have 
the effect of having undermined the objectives’ of the 

Transitional Executive Council and, in consultation with the 

appropriate Minister, where necessary require the suspension, 
with full pay, of such member pending the outcome of the 
investigation; 

(n) to liaise with the Independent Electoral Commission and the 

National Peace Secretariat concerning matters relevant to its 

objectives. 

NOTE: The Technical Committee is of the view that 

since the sub-council will conceivably be party 

to decisions for which the Transitional Executive 

Council should in the final analysis accept joint 

responsibility, it should also in appropriate 
instances accept vicarious civil liability. 

The Committtee is currently considering whether 
a provision in this respect should apply only in 
respect of the activities of this sub-counct! or 

whether it should apply across the board. 
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2. A Minister or Ministers responsible for policing agencies who have the 

authority to declare a state of emergency or an unrest area and 

promulgate emergency regulations, shall do so in consultation with the 

sub-council, provided that where the circumstances are so urgent and 

pressing that he is unable to consult the sub-council before making 

such declaration, he may make such declaration, provided further that 

if subsequently he and the sub-council are unable to reach consensus 

as to the desirability or otherwise of the declaration either party may 

require a sub-committee composed from the civilian membership of the 

Police Board to determine the matter. 

NOTES: 1 For present purposes the powers of the State 

President or appropriate functionary in this 

regard have not been addressed and the 

Committee has deferred this matter until a later 

report. 

2 It should be noted that the report departs from 

the usual adjudicatory mechanism used so far, 

eg. the Independent Electoral Commission. The 

committee believes that this body, nominated by 

the National Peace committee, could constitute 

a more effective and expeditious method of 

reaching a determination. 

To the extent that it may impact upon the objectives set out in 

paragraph 1, a decision to enter into agreements of the nature 

contemplated in section 34G of the South African Police Act, 1958, 

shall be taken by the responsible Minister in consultation with the 

sub-council. 

A Minister exercising the powers in terms of section 3 of the Police 

Act, 1958, or the appropriate functionary exercising corresponding 

powers provided for in any of the Police Acts of the TBVC and the 

self-governing States, to the extent that it applies to officers of the rank 

of Brigadier or above, shall act in consultation with the sub-council, 

which may propose such action itself, provided that if no agreement 

can be reached either party can refer the matter to the sub-committee 

of the Police Board for determination. 
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A Minister exercising the powers in terms of section 33 of the Police 

Act, 1958, or the appropriate functionary exercising corresponding 

powers provided for in any of the Police Acts of the TBVC and self- 

governing States, to issue, amend or repeal regulations governing 

relevant aspects of police conduct, functioning, structures and re- 

structuring and conduct in the course of public order policing, shall act 

in consultation with the sub-council, which may propose such action 

itself, provided that if no agreement can be reached either party can 

refer the matter to the sub-committee of the Police Board for 

determination. 

In regard to any steps which a policing agency intends to take which 

may directly affect the Transitional Executive Council’s objectives. 

such agency shall inform the sub-council whose members shall, where 

appropriate, be bound by the requirements of confidentiality. 
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