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FREEDOM ALLIANCE. - STATEMENT OF THE LEKDERS
13 DECEMBER 1953
 

The Fneacm Allllnce telterates thnt it is committed to:

(i) an IH-inciuslve :tmstltuttanal Ienlcmenr In order to assure Ionsleuth. peace anddemocracy in Southern Africa; ‘ '
(b) achieving such tmlement througn peaceful negotiations by exploring all paulbleavenues.

Although the Freedom Alllance hat engaged in conttrucnve bilmral negotiation! with theSA Government reaching commonality on some fundlmental ccnm‘tutlanal concerns Indrelated matters set out in a list dated 16 Navember 1993, same important issuu. lnctudlngthese which relultad from last moment changes to the draft constitution adopted at themultiparty conference, remain to be solved between the Ielevant puma.

The foilowins fundamentli lnues are to be finally agreed upon an a multiparty bun.Paragraphs 3.! to 3.4 have been on the agenda whlch hlve been discussed and on whlchcammtmallty has been relched.

The powers, functions and boundaries of prwinces and reiated matter: aha“ enwreautonomy of the provinces. A reformulated lemon 126 mu lchedule 6, remains theslid powers and functions. have been agreed upon in principal between the FA and theSAG. Final agreement on this item implles consequenmi amendments to the draftcenstituzlon. including provincial pollctns, public service, local government andterritorial defence.

Prcvtncet shall have guaranteed fiscal Ind'nnancial autonomy at least as set out in thordnmItI-M unma- u: m tge I'r-od lame.» tho n "a .5.- uc. mm Laymanon this item shall lmply ccmequenml amendment: to the draft centritutlon.

Prcvlllon shall be made for provlndll canstlumons en the hail of a reformulmdsection 160 as proposed by the FA and annexed hereto as Annexure A {includlngccnlequenflll amendments to sermon: 161 Ind 164). The cateotthe Bophuthauw-mconstitution and It’s constitutional position II to receive spaniel mention.

The Integrity of the urnvinces. the existence of the tundnmennl rights let out In Chum3 Ind the role of the Comtttuuoul Court In consfltuflon-matdna shall be summed nprevided for in the amendment: to section: 71, 73 end 74 proposed as per AnnexureB. Chm 23(2) to be mdrawn so as to ensure that the word deprivation I: “mixed toexpronrMcn of umpeny and would not Inciude confiscation.
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The following issues have resulted‘fram' last minute changes tn the draft cannitutton
adopted at the multtnlrw proceu:

The wring system shall be band on two ballot papers for the national and provinciul

etecztons respectively. Final agreement on (Ms hem shall Include amendments to

Schedule 2 of the draft constitution and to the relevant provisions to the Electoral Blll.

Members of provincial legislature! shall be ordinarily resident In the ptovlnce

concerned. Section 132 (1) shall be Imended acwmingw.

Cnly South African citizens shail be entitled to vate (n the elections. Section 6(a) (in It

to De deleted and consequential deletions from the Eiemrat Blll ere required.

of the 400 members ofthe Naflanai Assembly 200 shall be elected fmm only provincial

list: of party candldutes. Section 40(2) shall be reintroduced and Sphedule 2 shall be

amended :ccordlngly.

The met: of the exhfln; provinces, TBVC states Ind self—govemins terfltorIeI relating

to the powers and functions of a new pravlnco shall at the date of the commencement

of the constitution vest In tuch prwince. section 239 shall be amended accordlnxly.

Until the new provincial savemmenu come Into being the SAC and all ether authoritiel
.t..n um...” .u unut'u'mmu, ..t.........u, “mm and obllgldeuu u. luluding band...)

in respect of the TBVC states and tetf-govemtn; territorses as well as the integnty cf the

sad entitlen. Section 235 and Schedule 7 as weil as the TEC Ac: af 1993 shall be

amended accordlnglyt

The reaiizatlon of the right of self—detemlnatton of the Affikancr, the case of

Eophuthatswana and other ploples on temtorlal bases aredlsculseo by a sub-committ“

ot' the Freednm Amance presently negotiating with the ANC/SACF :Illance. shall be

provided for in the cansdtunontl draft. Schedules 1 and 4 shalt be amended

accordlnlly.

The name of the provlnce KwaZulu-Naul shall be reintroduced inltead of 'NmV Inter

all: to reflect the posltlon of the Kingdom of KwaZulu. Section 124 and Schedules 1

and 2 shall be amended accordlnsly.

Controlflng violence and intimidation is a prerequisite for the holdlns of free and fair

elections and any electoral process. All mayor parties shall be muonsible and

acmunuble to achieve thi! mult. Leslshdon shall prevido fat the necessary maurln:

and accoununillty In respect thatch

Final alreement 1n rupee: of paramphs 3.1 to 3.13 Ibave the” be reached beta: the

passing of the draft conlumdon by FIrIIIrnent.
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4. If and when -

(a) flna| agreement in respectof pmmph 3 :hova ls reachad:

and V

(h) m. total package of ayumenu, including tha Improved drafl commuuon and relaudmeasures rlgardlns mu penad until m. provincial mmmmu coma into power, 1;
approved by the respoam decision-mnking bodies of the FA mombm, much as tho
cablneu, parliaments nnd/nr polldcal Dam governing bodiu concerned, the FA wauld_ '
accem nm the fundlmemal prerequlslres for pardclpauon |n any alumni and relmdconstitutional arranmm hm bun met, and would commit “self to panicipanon In
such constitutional procus.
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2.

160.

(1) The provincial inillemra lhl" be entided to pm a eanltimion for the Druvlnce by amajority af at inn iwo-thivds of its members; Provided that nuch mnetitutlun mayregulate otherwise any mutter provided for in this ccnltihmon rolminx tn the structure.powers and functions of the provinces; Provided further that Iuch ccnstihttion the" beconsistent with the provident of Chapter 3, tecaon 126 and section: 155 ta 159 of thisconstitution as well Is the Constitutional Principiu let out in Schedule 4‘

(2) as drafted (in the constitutional draft)

(3) The Constitutional Auembly shlil, subject to thl provisions of section 61 end 62 Indnomithstandinl the provisions of Chapter 5, be entitied to regulate affair: ninth: wprovinces only to the men! thmuch regulation is not inconsimm with the constitutionpassed by a province; Provided that such regulation she”

(a) comply with the Constitutional Principies let out in Schedule 4:

(bi be approved by two thirds meiority of all the member: of every provincial ieaillmreconcerned; and ‘

(c) be certified by the Conttituticmi Court as to ccnsinencv with the said Conmtutionii
Pr|ncipies.

(4) The text of a provinciai constitution paused by the provincial legisinture shall be of noforce and cheer unlefl the Constitutional Court has certified thxt i: [I not incontinentwith a pravision referred to in sub-aecdon (1); Provided thl! tho decision of theConstitutional Caun tn certify shall be taken in the basis of received widenee and
arguments presented before that Court, whinh unification ahull ho uvcn within thirty
days of the provincial eonnituzion being referred to the Court. 'fm’Iln; which the
arwincial constitution will come in force and effect.

(5) u drafted.

Section 161 is to be mended to add an Iddltiomi :ub-section which mm: '(6) The
Drbvisians cf thll section the” apply only to the extent that I prewinc: has not adopted lb
provincial constitution In terms of section 160 or to the extent that it ll not otherwise
pmvided far in a law of a province.“
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Secflon 164 (1) II to be amended to add In ‘addltlonalprovIIIon: mm: wb-ncflon shall lpply only to me meits provincial wmumflcn In (arm: of section 160 or that
a law of I grovincn.‘

sub-ucflon wh'lch reads: ’(3) The
n! (hit I prevlnce has not adopt”
n 1: nc: otherwise yavmed for In

  



 

W:

1. Sedan 71 (2) II a: be amended to add me fallowlng language at me end thereof:

‘Provlded thn such certification shall bu an the bun o! reuivad evidence and argumm

presumed, which decision shall be muuvlted.’

(a) Ieczian 73 (1) is m be amended to delete the words ‘wIthln two yuan!

(b) A new sub—seaicn I! m be added to section 73:

’(13) The procedure set cu: In sub-sacuons (3) m (12) sh!“ not be auvlluble to amend

Drmliiioni renting to bcundtrles, powers and functlanl of ma provinces, d1: provisions of

Chlpter 3, or the pmvluom rekdnx to me Consumional Coun. Any amendment of

Chlptef 3 shall require a threeiounha mliariw of all thn members cf the Constitutional

Asscmbiy and may not dimlnllh Iny of th. rim set cu: In mntcmm. Any Imandmsnt

t0 the powen and funcxlons of the provincns may nax dlmlnllh the provincial autonomy.‘

Secunn 74 (1) Is «2 be amended by inlemns tho wordlz

Zucfian 73 (13) ’afmr' sawon' in Qhe flm line thereof.

 



 

STATEMENT BY THE EXECUTIVE COMMI'ITEE OF THEFREEDOM ALLIANCE AFTER A MEETING IN PRETORIA ONDECEMBER 12, 1993

The Freedom AIIIance ream: the seam: of precondItIons for negottatlcm betweon the FA, theSA Government and the ANC as unrmonablo, because such preccndItIom have not bunrequired of any other organisation In the negotiating process.
The questlon has to bu asked whether the SA Government and the ANC uncerely want in III-IncIusIve settlement. wIth the full partIctpatIcn of the Freedom AIIIance ar not.
It is both InapproprIate and imprap-r for any pcilttal party/organmtton tn demand of orendeavour to presaIbe to other Indepenaem pardadersanlmtcns on how they should act. whatthey should cammIt themnives to or what TD pantclpate In.

Tho FA bclleves that than are certaln eIements wIthIn both the 5A Gavamment and the ANCwho are Intznt an preventIna such an aII-Incluslve settlement from bean achievod, as they Arewodded to the processes and snuctures inheram In the world Trade Centre pracesl and are notprepared tn devIate from thasa agreements.

The World Trade Cantre negotIation: resolved In terms of Resolution. No 7 to rugotiate varIousagreement! which wauld. at the concIusIon of the negauauons be assused and examined u Ifinal acceptable package of him. ThIo was specIflcaIIy agreed upon an the 30th of May 1993to accommodate the fear: and reservatIons of the many parties who were apposed to the mannerthe process was being mlsused even at that time.

The FA cIaIms thIs right as contained In resolutlon 7 In Its nngotIatIon mm the SA Gwernmentand the ANC.

The FA belleves ml: to be a mscnabte and fair mquesr, bannl In mind thlt Its members clnnatbe expected to make bI'ndIng and legal commitments in advmee, without them belng ratifiedand approved in the case of Bnphuthatswlna. for Ixampie - by It: panIamanr.
The type of precondlhans hem demanded ofthe FA are not only unreasonabIe but unnecesury.The bona-fldas of the Freedom AIIIance have already been cIearIy ambushed and prawn Inextemive bIIateraIs and agreements mm the SA government The Fm commltmont la anegotIated poIItIcaI squtIcn Is a mattur of public ncard.

7
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Thl Imposition of these precanditlons has clearIy resulted in morn than a week of valuabIl
nesedaung time beIna wasted. ThIs it not of the W: doing.

Those who cut new precondmom am actually acting In bad falth. delayln: the negotiating
prams! thIe slmuItaneculIy unduly hastening thl paling of the Constitution“ draft by
FIrIIament.

We believe that succmful negotiations require that there be no precondItIont, and thn the
partial InvoIved enmr Into thum with completely 0pm mInds.

Far our part we have never IaId down a slum: condItIon. We say that if there II a glnulna
concern that agreemums lhculd be lncluflve, then III of us should be prepared to move haven
and earth to Ichleva this.

Thu areas In which the Freedom Alliance hn dIt‘ficulues with the new constitution in wnII
known. We beiieve solution! can be Iound. We are ready to take thu prams forward, and
Southern Africans from aeran the poIlIIcal spectrum demmd that all of u! involved In the
process, do I!) al I matter of urgency.

In the crltIcaI times In thch Southern AhIca flndl itselfwa bulleve that ItIs Incumbent upon all
of us to dIsphy statemamhlp which will lead tn a resolution of the Impauu.

We are thenme urgently IppelIIng to the SA Cavemment and the African Nldonll Congress

to approach tho maunrwlth avlew to producing I genuine, III—IncIusIvI setflementwlthout preo

condltIonl. whlch wIII allow l“ political organnadons to play awIIIIns and constructive role In

the creation of a new and IastIna dlspamatIon.

On this basis we shouId move forward wIthaut delay and with the Interns of I“ South AfrIcanI

uppermon in our minds, In ordu for agreements ruched to be acmmmcdlmd In the

PIrIiamemary procesa

 



 

AMENDMENTS TO THE CONSTITUTION
OF THE REPUBLIC OF SOUTH AFRICA

SUBMITTED BY THE
INKATHA FREEDOM PARTY

December 14. 1993

NUMERIC REFERENCE SHEET

SECI‘ION 6 GROUP 2, ITEM 4
SECTION 40 GROUP 2. ITEM 5
SECFXON 60 GROUP 1, ITEM 1 E
SECTION 72 GROUP 1, ITEM 4 C
SECTION 73 GROUP 1, ITEM 4 A AND B
SECTXON 74 GROUP 1. ITEM 4 B
SECTION 98 GROUP 1. ITEM 1 F
SECTION 124 GROUP 2. ITEM 3
SECTION 126 GROUP 1. ITEM 1 A
SECTION 132 GROUP 2, ITEM 2
SECTION 155-9 GROUP 1, ITEM 2 A
SECTION 160 GROUP 1. ITEM 3 A
SECTION 161 GROUP 1. ITEM 3 B
SECTION 164 GROUP 1, ITEM 3 C
SECTION 177 GROUP 1. ITEM 1 C
SECTION 179 GROUP 1, ITEM 1 C
SECTION 191 GROUP 1, ITEM 2 D
SECTION 193 GROUP 1. ITEM 2 C AND E
SECTION 212 GROUP 1, ITEM 1 B
SECTION 214 GROUP 1. ITEM 1 D
SECTION 217 GROUP 1, ITEM 1 D
SECTION 218 GROUP1.ITEM 1 D
SECTION 219 GROUP 1. ITEM 1 D
SECTION 221 GROUP 1, ITEM 1 D
SECTION 235 GROUP 2. ITEM 6
SECTION 239 GROUP 2. ITEM 6
SCHEDULE 2. ITEM 2 GROUP 2. ITEM 3
SCHEDULE 2, ITEM 4 GROUP 2. ITEM 5
SCHEDULE 2. ITEM 11 GROUP 2. ITEM 5
SCHEDULE 2. ITEM 17 GROUP 2, ITEM 3
SCHEDULE 2. ITEM 22 GROUP 2. ITEM 1
SCHEDULE 4. ITEM [CF] GROUP 1. ITEM 2 B
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AMENDMst TO THE CONSTITUTION
OF THE REPUBLIC OF SOUTH AFRICA

SUBMITTED BY THE
INKATHA FREEDOM PARTY

December 14. 1993

Group #1 represent the most essential bottom lines without which an all-iuelusive
constitutional settlement in this country mnnot be achieved. During intense bilateral

discussions between the Freedom Alliance and the SAG/NP all the parties involved
reached either an agreement in principle or an agreement in detail with reference to
each of the four items listed under Group 1. These agreements are based on very
extensive reconciliation and bridging of proposals. These agreements reflected and
capitalized on the understandings reached during bilateral discussions between the
SAG/NP and the KZG. ‘

Group #2 are last moment make or break conditions made necessary by last moment
amendments of the constitutional text resulting from bilateral discussion between the
ANC/SACP alliance and the SAG/NP.

These amendments are bare minimum conditions and they relate one to the other as a
block: the acceptance of some of the amendments and the rejection of others would
deprive the block of amendments of any technical and political value. If accepted in

their entirety and as it is proposed by the IFP, this minimum package of amendments
will set the basis for an all inclusive solution and constitutional settlements. as stated in

the November 30. 1993 and December 11. 1193 resolutions of the Central Committee
of the IFP and in the December 13. 1993 Statement of the Leadets of the Freedom
Alliance.

GROUP #1

S . lit! “5] | ‘l I

A. Section 126 [former 118] is to be replaced by the formulation attached hereto 8

AnnemxeA.

QonaeqnentiaLAmndments

B, Provincial Civil Service
Section 212 (1) is to be amended to substitute the word "...Republic.." with the
words ".tNational Government...". and an additional subsection is to be added to

read: "(8) the provisions of this section shall apply also to the provincial civil
service in all matters which are not otheiwise regulated by a provincial law."

1
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Local Government
Section 177 is to be amended to add the words: "Unless otherwise provided by
a provincial 1aw...." before the word "A council". Section 179 is to be amended
to add an additional subsection which reads "(6) The provision of this section
shall apply to local governments unless it is otherwise provided for by a provincial
law." Chapter 10 is to be amended to replace the words: "competent legislature"
with the words: "provincial legislature".

Provincial Police
Section 214(1)sha11 be amended to delete the following words "...and provincial..."
which appear twice in the tem. Section 214(2)(a) is to be amended to delete the
words: "...and a Commissioner for each province...". Section 214(2)(b) is to be
amended to delete the words: "...at all levels...". Section 214 is to be amended to
add a third subsection which reads: "(3) The provisions of this subsection shall .
apply, mutatis mutandis. to the provincial police service to be established and
regulated by a provincial law." Section 217 (1) is to be amended to add the word
"provincial" before the word "...Service...". Section 217(2)(a) is to be amended to
delete the words: "...in terms of section 218(1)(b)". Section 217(2)(b) is to be
amended to add the word "provincial" before the word "...Iaw." Section 217(4)
and (4) is to deleted. Section 218(1)(b). the two proviso in subsections (1)(d) and
(1)(k) respectively. and subsection (1 )(n) are to be deleted. Section 219 (1) is to
be amended to delete the words: "Subject to the provisions of section 214 and
section 218 and". Section 219(1)(g) is to be amended to delete the words: "up to
the tank of Iieutenant—colonel". Section 219 (2) [heading only] and 219 (2)(b) are
to be deleted and items (a). (c) and (d) are to be listed respectively as items (h),
(i) and (j) of subsection (1). Section 212 (1) is to be amended to replace the
words: "The Act of Parliament referred to in section 214(1).." with the words:
“The law of the competent legislature shall. Section 212 is to be amended to the
words: "The Act“ with the words: ”the 1aW' wherever they occur. Section 221(3)
is to be amended to replace the words: "in section 214" with the words: "in
subsection (1)"

Iggislafive Rule 01' the Provinces through the Senate
Article 60 is to be deleted along with the words “...60(1)..." in article 59(3).

Justidability of section 126
Section 98 (2)(e) is to be amended to add the following words at end: "....
including the reasonableness of the exercise ofpowets in terms ofsections 126(3)
as it relates to the interest of one or more province or its/their inhabitants“.

Sections 1554) [former 121] is to be replaced by the formulation attached hereto
aSAnnmiLeB.

l.
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QOnicqmtiaLAmendmem

Preserving Provincial fiscal autonomy
The fins! sentence of Constitutional Principle )O(V is to amended to read:
"National and provincial govemments shall have fiscal powers and functions
induding the right to raise taxes. surcharges, levies and user charges".

Provincial auditing autonomy
Section 195 is to be amended to delete any reference to provincial and local
governments.

Same
Section 191 is to be amended to add an additional subsection which reads"
(12) Unles otherwise pmvided for in a provincial law. the provisions of this
section shall apply to a provincial Auditor-General to be established.and
regulated by a law of a province".

Same

Section 193 is to be amended to add an additional subsection which reads" (9)
Unless otherwise provided for in a provincial law. the provisions of this section
shall apply to a pmvincial Anditor-General to be established and regulated by a
law of a province".

Prujmial Cgustitution§

A4

(1)

(2)
(3)

Section 160 is to be amended and replaced as follows:

The provincial legis1ature shall be entitled to pass a constitution for the province
by two third majority of its members. provided that such constitution may regulate
otherwise any matter provided for in this constitution relating to the structure.
powers and functions of the provinces: provided further that such constitution
shall be consistent with the provisions of Chapter 3, section 126 and sections 155
to 159 of this constitution as well as the Constitutional Principles set out in
Schedule 4.
as drafted
The Constitutional Assembly shall. subject to the provisions of section 61 and 62
and notwithstanding the provisions of Chapter 5, be entitled to regulate affairs
relating to provinces only to the extent that such regulation is not inconsistent
with the constitution paged by a province: provided that such regulation

(a) shall comply with the Constitutional Principles set out in Schedule
4

(b) be approved by two thirds majority of all the members of every
provincial legislature concerned, and

(c) be certified by the Constitutional Court as to its consistency with
said Constitutional Principles.

(1
  



(4)

(5)

 

The text of a provincial constitution passed by the provincial legislature shall be
of no force and effect unless the Constitutional Court has certified that it is not
inconsistent with a provision referred to in subsection (1), provided that the
decision of the Constitutional Court to certify shall be taken on the basis of
evidence and arguments presented before that Court. which certification shall be
given within thirty days of the provincial constitution being referred to the Court.
failing, which the provincial constitution will come in force and effect.
as drafted

mmmfimdinm

Sections 161 is to be amended to add an additional subsection which reads:
"(6) The provisions of this section shall apply only to the extent that a province
has not adopted its provincial constitution in terms of section 160 or that it is not
otherwise pmvided for in a law of a province."

Sections 164 (2) is to be amended to add an additional subsection which reads:
"(g) The provisions of this subsection shall apply only to the extent that a
province has not adopted its provincial constitution in terms of section 160 or that
it is not otherwise provided for in a law of a province."

eve -Sta e ce - 'd ‘ oluti

Section 71 (2) is to be amended to add the following word at the end thereof:
"Provided that such certification shall be on the basis of received evidence and
arguments presented. which decision shall be motivated."

Section 73 is to be amended to add a new subsection which read: "(13) The
procedure set out in subsection (3) through (12) shall not be applicable to amend
provisions in this constitution related to boundaries. powers and functions of the
provinces. the provisions of Chapter 3. and the provisions relating to the
Constitutional Court. Any amendment of the provisions of Chapter 3 shall
require a three-founhs majority of all the membexs of the Constitutional
Assembly and may not diminish any of the rights set out in that Chapter. Any
amendment to the powers and functions of the provinces may not diminish the
degree of recognition and protection of the provincial autonomy'.

Section 73 (1) is to be amended to delete the words: "...within two years...".

Section 74 (l) is to be amended to insert a third point to read: "(0) subsection 73
(13) of this constitution."

  



 

GROUP #2

Singjg ballot yam;

Schedule 7. item 22 is to be replaced with the following item: ". [NOTEz amendment

will also be required in the Electoral Act].

Residence Regm'rement in flavincial Elections

Section 132(1) is to amended to add the following words: "and is ordinarily resident in

that province."

KwaZuluZHalal

Section 124(1)(c) and Schedule .7. items 2(a) and 17 are to be amended to replace the

word "Natal" with the words: "KwaZuleatal". Schedule 1. Part 1 in the heading is to

amended to be read: "Areas in respect to KwaZulu-Natal".

Voting Right of non-South African citizens

Section 6(a)(i.i) is [0 be deleted.

Section 40 is to be amended to add an additional subsection which reads: "(3) Of the

members of the National Assembly 200 shall be elected from national lists of party

candidates and 200 from provincial lists of party candidates". Schedule 2, item 4 is to

be amended to add the following words at the end Lhermf: ".... provided that 200

candidates are listed in the party’s provincial list.". Schedule 2. item 11 is to be amended

to substitute the words: "items 8, 9 and 10" with the words: "items 5. 6 and 7"; and the

words: "items 5. 6 and 7" with the words: "items 8. 9 and 10"; and the word: "2(b)" with

the word: "2(a)".

Vesting of Provincial Powers and Ratiomligtion

Section 235(6)(b)(i) is to be amended to read: "...if any such law was immediately before

the commencement of this constitution administered by, or under the authority of a

functionary refereed to in subsection (1 )(a), (b) or (c), be administered by the competent

provincial authority within the jurisdiction of the government of the province in which

that law applies. to the extent that it so applies.". Section 235(8)(a) is to be deleted.

Section BS(8)(b) is to be amended to read: "When the administration of law vest in a

It!»  



 

competent authority in terms of this constitution. the President may to the extent that
it is necessary for the efficient carrying out of the assignment (i) amend...". Section
235(9)(a) is to be amended to replace the words: "16 days" with me words: "one year"
and to delete the word: "(ii)" after "6(b)". Section 239(1)(b) is to be amended to delete
the words: "subject to paragraph (0)". Section 230(1) is to be amended to add to end
thereof the following words: “Provided that he laws listed in Schedule 7 which have a
bearing on the status. integrity and autonomy of the self-goveming territories and TBVC
states shall not be repealed until the Premier of each of the affected new provinces has
assumed his or her office.".

(5'
  



 

ANNEXURE A

secnou 126 (FORMER 11s)

DISTRIBUHON OF POWERS AND FUNCTIONS
BETWEEN THE OF CENTRAL GOVERNMENTS AND THE

PROVINCES)

The National Legislature and Executive shall have exclusive
legislative and executive authority, unless and to the extent
otherwise specified elsewhere in this Constitution, in respect

of the following functional areas:

(a) Arbitration;
(b) Arms and ammunition;

(c) Aviation and national airports;

(d) Census;
(e) Citizenship, alien control, passports, immigration and

emigration;

(f) Commercial law;
(9) Consumer protection
(h) Correctional services;
(i) Customs and excise;
(1) Currency, banking and control over financial institutions;

(k) Defence;

(I) External trade;
(m) Finance;
(n) Foreign affairs;
(0) Forests;

(p) Industrial law;
(q) Inquests;
(r) Internal movement of goods, capital, services and

people;

(5) Labour law;
(I) Land, deed and corporate registrations;

(u) Marine resources;
(v) Media and communication law;
(w) Mineral resources and mining;
(y) National archives

1
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(x) National historical monuments;
(2) National economic policy;
(aa) National intelligence;
(bb) National language policy;
(cc) National parks and national botanical gardens;
(dd) National public media;
(ee) National planning and development;
(ff) National public property;
(99) National public works;
(hh) National roads and railways;
(ii) National sport and recreation;
(jj) Patents, trademarks and designs;
(kk) Police, subject to the appropriate provisions of the

Chapter 14;
(ll) Postal service;
(mm)Postmortems;
(nn) Private law;
(00) Professional associations;
(pp) Promotion of scientific research and development;
(qq) Regulated substances and medicines;
(rr) Stock exchange;
(55) Security of the state and the Constitution
(tt) Sports and recreation;
(uu) Taxation, subject to the appropriate provisions of

Chapter 9;
. (w) University and technikon education;
(ww)Telecommunications;
(yy) Water law;
(xx) Weights, measures and standards;
(22) Unemployment insurance.

The Provincial Legislatures and Executives shall, subject to
the provisions of subsection (3), have exclusive legislative
and executive authority, unless and to the extent otherwise
specified in this Constitution, in respect of the following
functional areas:

(a) Abattoirs;
(b) Airports other than those contemplated in item 1(c);
(c) Agriculture;
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(0)

(P)
(Q)

(r)
(s)
(I)
(U)
(V)
(W)
(X)
(Y)
(2)
(aa)
(bb)

(cc)
(dd)
(ee)
(ff)
(99)
(hh)

Animal control and diseases;

Cultural affairs;

Education at all levels, excluding university and

technikon education;

Environment;

Health services;
Housing;
Land use, including planning, zoning and development;
Language policy and Ianguage’s as languages of record
for use in provincial administrations;

Local government subject to the provisions of Chapter
10;

Markets and pounds;
Nature conservation, excluding national parks

established by or under the National Parks Act, 1976
(Act No 57 of 1976), and national botanical gardens and

marine resources;
Police, subject to the appropriate provisions of Chapter

14;

Provincial public property;
Provincial public service, subject to the appropriate

provisions of Chapter 13;
Provincial residency;
Provincial public works;

Provincial sport and recreation;

Public transport;

Racing, casinos, gambling and wagering;

Regional public media;
Regional planning and development;
Roads;

Road traffic regulation;
Soil conservation;

Taxation, subject to the appropriate provisions of

Chapter 9;

Tourism;

Trade and industrial promotion;
Traditional authorities;

Urban and rural development;

Welfare services;
Water management.
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An Act of parliament may deal with a matter referred to in
subsection (2) and shall prevail over a provincial law
inconsistent therewith only to the extent that:

(a) It deals with an aspect of national interest of a functional
area which cannot be dealt with effectively by provincial
legislation;

(b) It deals with a matter that, to be performed effectively,
requires to be regulated or coordinated by uniform or
minimum norms or standards that apply generally
throughout the Republic;

(c) it is necessary for he maintenance of economic unity,
the promotion of inter-provincial commerce, the
protection of the common market in respect of the
mobility of goods, services, capital or labour, or the
maintenance of national security; or

(d) The provincial law materially prejudices the economic,
health or security interests of another province or the
country as a whole.

The legislative and administrative competence referred to in
subsections (1), (2) and (3) shall include the competence to
make laws and take actions which are reasonably necessary
for or incidental to the effective exercise of such legislative
competence.

An Act of Parliament shall prevail over a provincial law, as
provided for in sub-section (3), only if it applies uniformly in
all parts of the Republic.

An Act of Parliament and a provincial law shall be construed
as being consistent with each other, unless, and only to the
extent that they are, expressly or by necessary implication,
inconsistent.
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A provincial legislature may recommend to Parliament the
passing of any law relating to any matter in respect of which
such legislature is not competent to make laws or in respect

of which an Act of Parliament prevails over a provincial law

in terms of this section.

In respect of all residual functional areas not dealt with in

subsection 1) to 3) the National Legislature and Executive and

the Provincial Legislatures and Executives shall have
concurrent legislative and executive authority: Provided that -

(a) In matters affecting all or more than one province, which

can only be effectively dealt with by Parliament;
Parliament shall have overriding legislative authority;
and

(b) in matters affecting only one province, which can be
adequately dealt with by that province, that province
shall have overriding legislative authority.

The National Legislature and Executive shall have concurrent

legislative and executive authority in respect of all functional
areas in respect of which a provincial legislature or executive
elects not to exercise jurisdiction to the extent that and until
such legislature or executive elects to exercise jurisdiction.

Notwithstanding the provisions of this section, the National

Legislature and Executive shall have legislative and executive
authority in respect of a functional area allocated to a
province if such province is unable or neglects to adequately

deal therewith only to the extent that there is a compelling

need therefor as determined by a court of law.

 



 

ANNEXURE B:

PROVINCIAL FINANCE AND FISCAL AFFAIRS

ORIGINAL CLAUSE 121 NOW CLAUSE 155, 156, 157, 158 AND 159

Provinces’ share of revenue collected nationally

155 (1) A province shall be entitled to an equitable share of

(3)

revenue collected nationally to enable it to provide
services and to exercise and perform its powers and .
functions. - ,

(2) The equitable share of revenue referred to in section (1)
shall consist of:

(a) a percentage, fixed by an Act of Parliament on the
basis of a resolution of the Senate of income tax
on individuals which is collected nationally;

(b) a percentage, fixed by Act of Parliament on the
basis of a resolution of the Senate, of value added
tax which is collected nationally; and

(c) that share of the fuel levy which corresponds to
the sale of fuel within the province; and

(d) other earmarked or unconditional allocations of
national revenue made in terms of this section to
the province.

The percentages referred to in subsection (2)(a), (b) and (c)
shall be fixed reasonably after taking into account the
national interest and recommendations of the Financial and
Fiscal Commission, and all payments to the provinces shall
be effected on a regular basis.

  



 

(4) Allocations made in terms of subsection 2(d) shall be

determined in accordance with an Act of Parliament, with due

regard to the national interest and after taking into account -

(a)

(b)

(C)

the provision that has to be made for interest and other

payments in respect of the national debt; and

the different fiscal capacities including the revenues

derived from sources referred to in subsections 2(a), (b)

and (c), fiscal performances, efficiency of utilisation of

revenue, needs and economic disparities within and

between provinces, as well as the developmental needs,

administrative responsibilities and other legitimate

interests of the provinces; and

the recommendations of the Financial and Fiscal

Commission.

Legging of taxes by grovinces

156 (1)

(2)

(a)

(a)

(b)

Provinces shall have the original powers to impose

duties, levies or taxes on'-

(i) casinos;
(ii) gambling, wagering and lotteries;

(iii) betting.
(iv) transfer duty on the acquisition/saIe/transfer of

ownership of property

A provincial legislature shall have original powers

to raise other taxes and surcharges after taking

into account the recommendations of the financial

and fiscal commission - provided there shall be no

discrimination against non-residentswho are South

African citizens; and

Provinciai legislatures shall be competent to enact

legislation authorising the imposition of levies,

duties and user charges in accordance with the

7
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recommendations of the financial and fiscal
commission - provided there shall be no
discrimination against non-residents who are South
African citizens.

(3) A provincial legislature shall not be entitled to
raise taxes detrimentally affecting national policies,
inter-provincial commerce, or the national mobility
of goods, services, capital and labour.

Raising of loans by provinces

157 (1)

(2)

(3)

A province -

(a) shall subject to subsection (2) to raise loans for
current expenditure; and

(b) shall be competent to raise loans for capital
expenditure, provided it does so within the
framework of reasonable norms and conditions
prescribed by an Act of Parliament passed after
recommendations of the Financial and Fiscal
Commission relating to the content of any such Act
in its draft form have been submitted to and
considered by Parliament.

2
Loans referred to in subsection (1)(a) may be raised for
bridging finance during a fiscal year subject to such
reasonable conditions as may be prescribed by Act of
Parliament passed after recommendations of the
Financial and Fiscal Commission relating to the content
of any such Act in its draft form have been submitted to
and considered by Parliament.

A province may not guarantee a loan unless -
(a) the Financial and Fiscal Commission has verified

the need for a guarantee and recommended that it
be given; and

8
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Revenue allocations by national government

158 Financial allocations made by national government in terms
of subsection 155(2)-

(a)

(b)

to a provincial or local government shall be made
through an appropriation Act; and

to a local government shall be made via the provincial
government of the province in which the local

government is situated.

Provincial Revenue Funds

159 (1)

(2)

There is hereby established in the administration of
each province a Provincial Revenue Fund into which
shaIl be paid all revenue raised by or accruing to the
provincial government, or revenues destined for local

governments where the provincial government is the
conduit as referred to in subsection 158(b).

No money may be withdrawn from a Provincial Revenue

Fund otherwise than by virtue of an appropriation made
in accordance with a law of the provincial legislature
concerned.
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BILLS BEING CONSIDERED BY THE PARLIAMENTARY MONITORING TASK GROUP

‘itle

Local Government Transition Bill

 

14 DECEMBER 1993

 

  

Stage of Pmcssing

Bill at State Law Advisers for certification.

Conlact : J Wolmarans, 4615840

Queries/suggations raised 0r made by

 

  Negotiatorsllnterested Partial
State Law Advisers

 

Proposal from Mr Lenders on

Special Electoral Court
Technical changes by State Law
Advisers.

Proposals which have since been

withdrawn by J Wolmanms.
Two amendments relating to
Traditional Authorities and filling
of vacancies.

 

 
Abolition of Restriction on Free
Political Activity Bill

Two proposed amendments discussed with
O Kellner on 10 December 1993. To
discuss question of responsible Minister
with Mr Coetsee today.

Proposal of Ihe SACP made in
Council on 1 December 1993 in
respect of banning of organisations
Suggestion of 8 December 1993 by
H Vamey.

  

  
 

Restoration and Extension of South

African Citizenship Bill
Bill introduced in Parliament. Contact : A

Tredoux, 4613455

 

Two quen'es raised with A Tredoux
in connection with clause 4.
 

Transfer of Walvis Bay to Namibia
Bill  Bill introduced in Parliament, Contact : A

Hoffman, 45-6300  
 

  
 



 

 
8. Conslilulion of Ihe Republic of

South Africa, 1993

 

Bill being considered by Standing
Comnlinee on 14 December 1993.

 
P'
:“
.‘
“!
"

10.
11.

D Schulle on clause 40 (2) — use of
"ordinarily resident" and exceplions
in respect of certain holders of
olfice (letter of 7 December 1993).
National Unity and Reconciliation,
Clause 42 (1) (e).
Wits on academic freedom.
Amendments proposed by J
Wolmamns on 8 December 1993
and 12 December 1993.
Clause on training of Defence
Force members.
Suggestion on prosecutions relating
to conscriplion (H Vamey — 8
December 1993).
Constitutional amendment made by N
Kwazulu Legislalure.
Discussions with Surveyor-General
on Schedule 1.
C Eglin on clause 247.
Language clause .— comments by
Department of National Education
(8 December 1993).
 

 



 

 

Constitution of the Republic of
South Africa, 1993 (continued)

 

Bill being considered by Standing
Committee on 14 December 1993.

 

13,

14.

15.

16.

17.

18.

19.

20.

Suggestion on section 240 (5)
(Advocate de LangeL
Clause 226 (6) (query by Advocate
Chaskalson).
State of national defence and
deployment (clauses 82 (4) (b), 227

and 228).
D Schulte‘s further
recommendations (letter of 10
December 1993)
Clauses 4 and 7 (2) - reference to
the judiciary.
Seven issues referred to me

Planning Committee for approval.
What happens if the Eastem Cape
is divided into two provinces?
Consequenlial amendments to other
laws as a result of what is in Ihe
Constitution.
Amendments by State Law
Advisers.
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