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H}, HRC SPECIAL BRIEFING 88-2

a PROPOSED AMENDMENTS

.3 :9
INTERNAL SECURITY ACT

Introduetion

During May, the Mlnister 0! Justice Introduced a Bill for presentation to Palliament in dua

coutse. whlch proposes certain amendments to the Internal Securlty Act No. ?‘4 of 1982 (ISA).

The {SA ls widely recognised both In South Atrlca and internatlonally as a mater stumbltng

block to free potltlcal expresslon and as such an obstecte tn the way of a negotiated seltle-

ment. Thls was acknowledged by the South Afrlcen Govemment In both the Groote Schuur

Q and the Pretorle Minutes by commiltlng itsell to 'engoing leview of security Ieglstatten end its

{I epptlcetlon in order to ensure free political actlvity and wlth the view to introducing amending

:r: leglstation at the next sesslon of Perllament‘. Six months otter the Preterm Mlnute. Stale Ptee-

ident De Klerk felled to use the opportunity 0! hls Parllementary address of 1 Feb 1991 to spell

out the tntentlens of his Government on this crltlcal Issue. It Is emy recently that these inten‘

tlons have been revealed and the purpose of this Briefing is to examine how (at the proposed

amendments do 0: do not go.

E: A detailed description 0! the history, powers and past usage o(the 18A can be lound tn HRC

H Fact Paper FP-G of July 1990, coples of which are evallebte on request.

: We anatyse below the extent to which the very considelablr powers of the ISA will be atlered

.3 or maintain ed by the proposed amendments.
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DETENTION WITHOUT TRIAL

The [SA provldes for delentlon without trial for three dlttetent stated purposes:-

Delenlion tor intertogation Section 29

Preventive detention Seclions 28.50. 50A

Witness detention Section 31

' Detention forlnterrogalton

The notozlous Sectlon 29. permitting incommunicado detentlon without access to lawyers.

family. doclors of one‘s choice. 0! to the courts. is lo co ntinue. However. Ihe perlod of such

detentlon ls be llmiled to 14 days. instead ol belng efieclivety unlimlted as in the past

While lhls may seem lo be a great Improvement, past experience of thousands of detainees

has been that the firs! two weeks of detention are the most Intense. and the risk of abuse.

torture and even dealh. is then at ils peak. Stalislice show that of at! deaths In detention [73

since 1963) over 50% have occurred wilhln the first two weeks. and 41% in the .‘lrsl 5 days.

Moreover the 14 days can be extended [or an unsp eclfied length of time by QOHCG

application to a ludge ol the Su preme Cowl in his chambers. The cniy time ifwe quakes has

access to hls or her iawyer ls aiter the lnltlat 14 days and then oniy for the express purpose of

preparing representations against further detentlon. I! such representattons tall, Isolation Is

resumed. in which case lhe period 0! detention can effectively be indetlnlte, as previously.

It must also be noted then If the invesligatlng officer belleves the! his lnvestlgatton will be

hampered by Ieueaflng the detention, be Is then under no obligatbn to inform Ihe detelnee‘s

relatives or any one else and the detainee will simply (Ilsappear.

" Preventive detention

Section 28.whlch (ell lnlo dlsuse in 1986. and which allowed [or effectively untimned

lmprisonmentby Minislerlal order. Is to be repealed.

Section 50A allows for long term preventive detention of up to 180 days (ranewa‘oIeL

Introduced es an amendment In 1986. It has never been Invoked, due to wider and more

flexibte powers belng avallabte under lhe States of Emergency. ll is Io be repealed.
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Secllon 50 allows [or short term preventive delenlion of up 10 14 days In order to “combat at

state of unrest‘ even where no Slale of Emergency or Unrest Area has been de clared. II is

not set down1or tepeal or amendment and Is thelefore to be retalned as Is.

" Witness detention

Sectlon 31 allows Ihe atlomey-general 10 0tder lhe incommunlcado detention of a person

whom he belleves could be a material wilness in a secmlty 1rial. lnvaziably such detenlion Is

an axtention of Sectlon 29 detenllon when. as 3 (£331.11! 01 Intertogatlon 41 Is declded

thal the detainee shall become a state witness {wilh or wllhoul lhe agwemenl 01 the

delalnee}. Seclion 31 detention Is to contlnue.

BANNING OF PERSONS

The powers under Secflons 18 lo 27 of the ISA are 10 be tepea1ed. This means thal the ISA

wlil no longer enable the bannlng 0! persons by a vatiety of means as In file pest. such as

house anesl. banlshment to remote areas, res1rlc1lons on movement. assoclmlon and ec~

tLvllles. and requlremenl to report perlodlcally lo a police slalion. ln tact :hese powers under

lhe ISA have not been exercised slnce 1986 due lo (ll1llcuilfes created by court challenges, but
hundreds have since then been served with bannlng orders under 81910 01 Emergency Regula-

tions up lo the end ol 1989.

LISTING OF PE RSONS

The keeplng of 6 Consolidated Us: of Names Is 10 be discontlnued by the repee1 01 SecIEons 16

8: 17 o! the ISA. This means mat hundreds of persons who are or were mem bers of prevlously

unlawful organisatlons. and persons who were convlcled of securllyr offences will now be de-

listed, and the practlce of listing will slop. The consequences of belng Ilsled wlll then fall away.

Including the barring~ of llsted persons from being quoted. holding Parliamentary offlce and

practising law.

 



BANNING OF ORGA N ISATI ONS

 

The power to ban organisatlons Is to contlnue. subject to some modification. No longer will the

promollon of communlsm be grounds for declaring an organlsation unlawfult Also the Mlnlster.
In order to declare an organlsatlon unlawtul wlll have to go beyond slmpty belng “satlsfled ' that

he has grounds to do so. and will have to have "reason to belleve' that he has such grounds:

thls opens up the possibllity of a court challenge. Finally Instead of organisations whlch

threaten (En any way) the security of the State. the focus wlll new fall on org anlsalions whlch

use. threaten or encourage violence 0: dlsturbance tn order to overthrow or challenge State

authorlty or brlng about change.

Otherwlse all the powers and consequences of declarlng an organisation to be unlewfut are to

be malntalned intact. Including winding down, confiscation and llquidatlon of assets (Section 13

Ex 14) and making It en oftence‘ punlshable by a sentence of up to tO years. [or anyone con~

tlnulng to ptomote the aims of the organisation (Section 56 (1)).

BANNENG OF GATHERlNGS

No changes whatsoever are proposed to the powers under Sectlon 46 to 53 of banning and

restrictlng gatherlngs. The Mlnlster of Justice can continue to prohlbll galherlngs In any area.

at any time and to: any perlod. Magistrates cen contlnue to prohiblt or teslricl gatherings

withln their magisterlal dlstrlcts. [or periods Up to 48 home. The pollce can continue to bar ac-

cess to places where a gatherlng has been prohibited and to dleperse prohiblted or cettaln

other gatherlngs. with the use of (owe. lncludlng firearms. depending upon certaln clrcum-

stances.

II is noteworthy that durlng the month of May. about 2 500 persons were arrested for attending

gelhetings declared as Illegal. many under the powers of the lSA.

BANNING OF PUBLICATIONS

Secttons 5 end 15 of the ISA am to be repealed. This will have the effect of removlng the

powets to close down, suspend or ban net-JSpapers or similar petlodlcals. and wlthdrewlng the

tequiremenl of up to R40 000 deposit upon applicatlon for reglstretlon.

 

 



 

 

It wltl still be unlawful to possess, prlnt or disseminate any publication which promotes
However

a banned organisatlon or a banned gathering.

POUTICAL TRtAL AND IMPRISONMENT

Secttons 54 to 61 of the ISA define a wide range of political offences, together with the pres-

cribed penalties upon convictlon. As such they are responsible tor certaln politicat trials and for

the creation of potitlcal ptisoners.

" Sectlon 54 Is to be retained unchan ged: it defines the ofiences of terrorism.

subversion. sabotage and harbourlng and provides for prlson sentences of up to 25 yeats.

" Section 55 is to be repealed. slnce It defines the offence ot furtheling communlsm.

* Sectlon 56 Is to be repealed In respect of the ottences of :-

- possesslon or distribution of banned publications

- breaking a banntng order (on a person)

‘ quoting a listed person

but Is to be retained Intact In respect of:-

- furthering the alms of a banned organisatlon {up to 10 yeats}.

" Section 57 Is to retalned Intact tor the oftence o! convening or attending a banned gathering

(up to 3 years or R3 000)

“ Sectlon 58 to 61 are to be relalned Intact for the ottence of commtltlng. lnctttng or tending

untewtul acts during a campalgn against any law (up to 5 years).

* Sectlon 30. denying the right 0! the courts to grant batl tn security trials. is also to be retained.

CONCLUSION

In our assessment Ihe proposed amendments to the ISA fall tar shoxt of what ls required to

“ensure no1mal end nee politicat ecttvity'fi The Act will still retain the essentlel represslve com.

ponents of detention without trlal. power to hen organisations. power to ban 0: restrlct polltlcet

gatherings and the abltlh} to Ctimlnatlse potltlcat protest and dissenslon through the courts.

These components {all to pass the test of comparison with the requltements of the Universal

0 ectaretlon of Hum en Rights.

 

 



 

EFFECT OF PROPOSED AMENDMENTS TO ISA

MEASURE REPEALED INTACT MODIFIED

   
  
  
  
  
  
   

 

   

 

      
    

      

 

    

   
    

Detentlon without Trlal

Sec 29. lor Inlerrogafion -c InitiaHy 14 days. extendlble.
Sec 28.50A. long-lerm No
pteventlve delenllon
Sec 50, shon-term Yes

prevenlive detenllon
Sec 31‘ wilness detenlion Yes

Banning of Persons _

Sec 18-27 Yes No

Llsling 0! Persons
Sec 16, 17. Yes No

Consolldated Llsl

Banning of Organisalions
Sec 4. banning Communésm no longer

grounds.
Grounds of violent change.
Challengeable in court.
u.Sec 13,14quuldatlon

  Bannlng of Gathorlngs

 

Sec 46-53. banning No Yes «

Bannlng of Publicafions
Sec 5. banning Yes No «
Sec 15. rostrlcflon Yes No ~

Politlcul Trials
Sec 54. terrorism. No Yes ~-

subverslorm sabotage‘
harbouring
Sec 55. communlsm Yes No «
Sec 56. funhering No Yes ~-

banned organisations
Sec 56.:-
~banned pub‘icatlons,
«breaking banning order. Yes No ~
-quotlng listed person
Sec 57. banned galhering No Yes -
Sec 30. denial of bail No Yes ~<
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UNIVERSAL DECLARATION OF HUMAN RIGHTS

Anicle 3: Everyone has the right to life, liberty and the security of person

Article 5: No-one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment

Article 9: Noone shall be subjected to arbitrary arrest, detention or exile

Amide 19: Everyone has the right to freedom of opinion and expression

Article 20: Everyone has the right to freedom of peaceful assembly and association.
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1. INTRODUCTION

The Internal Security Act No. 74 of 1982 is the cur—
rent permanent security legislation of the Republic of
South Africa. It came into effect on the 2nd Juiy 1982,
but has a long ancestry stretching back to 1950. in-
cluded amongst its progenitors are a whole succes-
sion of Acts, starting with the Suppression of

Communism Act, and progressing through a series of

Internal Security Acts, General Law Amendment Acts.

Riotous Assemblies Acts. the Unlawful Organisations
Act, and the Terrorism Act. in 1979, the Rabie Commis-

sion was appointed to streamline and consolidate this

plethora of legislation. At the end of its labours a report
was tabled 'before Parliament on 3rd February 1982,

which culminated in the Internal Security Act as we
know it today, and in the simultaneous repeal of most

of its forerunners. In this sense it can be described as

the last word in security legislation, a monument to

over 30 years of experience in drafting statutes which

could defend apartheid security against its many op—

ponents; a monument to the way in which loopholes

and avenues of expression could be closed down one

by one, until space for legitimate political opposition

vanished altogether.

2 HOMELANDS SECURITY
LEGISLATION

Before examining the Internal Security Act in detail, it is

necessary to point out that the so-caiied independent

homelands of Transkei. Bophuthatswana, Venda and

Ciskei have their own security legislation as follows:

Transkei Public Security Act No.80 of 1977

Bophuthatswana internal Security Act No.32 of 1979

Venda Maintenance of Law and Order Act No.13 of

1985

Ciskei National Security Act No.13 of 1982

They are, in effect, carbon copies of the ISA, which

comes as no surprise, so that any analysis of the ISA

applies equally to the security legislation of the TBVC

territories.

In the case of the so—called selt~governing homelands

of Gazankulu. KaNgwane, KwaNdebele, KwaZulu,

 

Lebowa and Qwa Qwa, these areas fall under the juris-

diction of the [SA

3. POWERS OF THE INTERNAL
SECURITY ACT

The powers of the ISA are truly awesome. There is

hardly a form of political expression which is not block—

ed. controlled or threatened by one or other provision

of the ISA. This Fact Paper sets out to analyse these

extraordinary powers, to describe briefly the implemen—

tation of these powers in the past. and in particular to

examine the current status of the way in which they

are being applied.

In this Fact Paper when we refer to the internal

Security Act, we include its many forerunners and its

TBVC homeland imitators

DETENTION WITHOUT TRIAL

ISA Powers of Detention Without Trial

The ISA provides for detention without trial for three dif-

ferent stated purposes:

Detention for interrogation (Section 29)

Preventive detention (Sections 28, 50 and 50A)

Witness detention (Section 31)

o Detention for interrogation

Section 29 allows a detainee to be held in solitary con—
finement without access to lawyers, family, friends or

anyone else other than state officials (interrogators,

magistrates, district surgeons, etc) for the purpose of

interrogation. The period of detention is effectively un-
limited (a two year uninterrupted detention is on

record) - until "all questions are satisfactorily

answered". The intensely hostile environment of this

form of detention has led to innumerable allegations of

torture and to a substantial number of deaths. The juris—

diction of the courts over such detention is specificaliy

excluded.

0 Preventive detention

Section 28 allows the holding of a person in prison by
ministerial order (as opposed to court sentence) if the

Minister believes that person is likely to commit a
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security offence. Period of detention is in effect un—

limited. The wording requires the Minister to give

reasons for detention, a requirement which has

resulted in successful court challenges, and a sub—

sequent abandoning of Section 28 in favour of other

means.

Section 50A provides other means of long-term

preventive detention. It allows for detention of up to

180 days (renewable) simply on the basis of the

Opinion, without giving reasons, of a police officer.

This section, introduced as an amendment to the ISA

in 1986. can only come into operation when so

proclaimed by the State President. So far this has not

been necessary due to the even wider powers of

preventive detention that have existed under the

States of Emergency.

Section 50 allows for the holding of a person for a

short period of up to 14 days. it has been extensively

used when and where no State of Emergency existed

and it can be expected that its use will now be

resumed.

0 Witness detention

Section 31 allows the attorney-general to order the

detention of a person in solitary confinement, without

any access, and beyond the jurisdiction of any court.

if he believes that person could be a‘material witness

in a security trial. Time limit is 6 months, unless the

trial has started before then. Almost invariably, Sec-

tion 31 detention is an extension of Section 29 deten—

tion when, as a result of the interrogation process it is

decided that the detainee shall become a state wit-

ness (with or without the agreement of the detainee);

Past Application of Detention without Trial under

ISA

Records kept over the years show that a minimum of

24 000 detentions have taken place since 1963 when

powers of detention under permanent legislation were

first introduced (including about 6 500 detentions in

the TBVC homelands). This figure is aside from the 54

000 detentions which have taken place under State of

Emergency powers.
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Records kept since 1981 reveal that about 75% to

80% of all detentions end in release without charge in
any court of law, attesting to the political nature and
purpose of such detention. These records also reveal
that only 2% to 4% of detainees are convicted of any

offence.

Since 1963, over 70 persons have died in detention,

the vast majority of them while being held under ISA

and TBVC legislation.

For further details see HRC Fact Paper FP1.

Current Application of Detention Without Trial

under ISA ’

During the first half of 1990, detention without trial

under the ISA has been going on at a level such that

the numbers being held at any one time have fluc—

tuated between 30 and 50. With the lifting of the State

of Emergency in all areas except Natal, detentions

under ISA can be expected to rise, using Section 29,

31 and 50 and also TBVC homelands legislation. Fur»

thermore Section 50A could be invoked at any time.

Deaths in detention have continued to occur during

1990. as have reports of torture in detention. Two of

the deaths, occured whilst being held under Section

29 of the lSA. Torture and deaths in detention can be

expected to continue for as long as detention without

trial is permitted to remain on the statute books.

BANNING OF PERSONS

ISA Powers of Banning of Persons

Sections 18 to 27 of the ISA sets forth the manner in

which a person may be served with a banning order, I

and what the stipulations of such a banning order mayl

be:

. Membership of or participation in organisations

can be banned under Section 18. by enforcing

resignation, prohibiting joining and various other

restrictions.

0 Confinement to an area can be enforced under

Section 19, by specifying the place and times of

confinement. This can include house arrest or

banishment to a remote area.
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0 Communication with other people can be barred

during area confinement under Section 19. by

prohibiting visitors.

. Admission to places or buildings can be

prohibited under Section 19; these can include

educational institutions, workplaces, etc.

0 Attendance at gatherings can be prohibited

under Section 20, a gathering being defined as a

coming together of "any number of persons (e.g.

two) having a common purpose, whether lawful

or unlawful."

o Periodical reporting to a police station can be en—

forced under Section 21, by specifying the fre-

quency. such as once or twice a day for the

duration of the banning order.

0 Gagging of the person can be ensured under

Section 23 by making it an offence under Sec-

tion 56(1)(p) to quote that person.

. The duration of the banning order can be un—

limited.

Past Application of Banning of Persons under

the ISA

Banning of persons under security legislation has

been in operation since 1950. Its purpose is similar to

that of “preventive" detention (and in fact frequently

has followed it), namely to neutralise political op-

ponents and withdraw them from the political arena. it

provides strict control over the movement, activities,

public utterances and association of the person, while

interfering severely with the pursuit of a normal life.

Since 1950, close on two thousand people have been

subjected to this twilight existence under security

legislation, apart from those under the States of Emer—

gency. The effective length of each banning order can

vary from 1 to 5 years, but successively applied or—

ders Can extend the period well beyond this. The

longest period on record is 26 years.

For further details see HRC Fact Paper FPS.

Current Application 01 Banning of Persons

under lSA

During 1986 a number of court challenges were suc—

cessfully brought against banning orders, on the basis

that the reasons which the Minister is required to give

under Section 25 were invalid Since that time no ban-

ning orders under the ISA have been issued, but use
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has instead been made of wider powers under State of

Emergency regulations. All such SOE restriction or-

ders were withdrawn on 2 February 1990. As a conse-

quence no—one is currently under a banning order, but

the ISA powers still stand.

LISTING OF PERSONS

iSA Powers of Listing of Persons

Section 16 and 17 of the ISA instruct the Director of

Security Legislation to maintain a list (known as the

Consolidated List) of persons’ names who are:

. members of unlawful organisations

0 convicted of security offences or treason or

sedition

. banned

. detained under Section 28.

The consequences of being listed bar that person from:

0 being quoted (an offence under Section 56(1)(p)

carrying a penalty of up to 3 years)

. holding Pariiamentary office (Section 33)

. practising law (Section 34)

Past Application of Listing of Persons under ISA

The practice of “Listing" dates back to the Suppression

of Communism Act of 1950. Many hundreds were

|abelled with the "communist" tag in this way over the

years. and the numbers were swelled by the names of

the banned, of the "preventive" detainees and of the

security prisoners. Each year an updated list is

gazetted and includes people who are living in exile,

resident in South Africa, incarcerated in prisons and

those who are deceased.

For further details see HRC Fact Paper FP3.

Current Application of Listing of Persons under ISA

The last annual gazetting of the Consolidated List was

on 4 August 1989. A total of 537 names appeared on

the list at that time. However, due to the unbanning of

organisations on 2 February 1990 and to certain other

factors. a substantial number of people have since

been delisted. Nevertheless over 300 names are still

left on the Consolidated List and are subject to the

consequences.

 

 



 

 

BANNING OF ORGANISATIONS

ISA Powers of Banning of Organisations

Under Section 4 of the ISA. the minister is empowered

to declare an organisation to be "unlawful”. There are

a number of consequences of such a declaration and

these are ennumerated in Sections 13 and 14. Briefly

they provide for winding down the organisation by

confiscating and liquidating its assets, and by prohibit-

ing anyone from furthering its aims in any way. Con-

travention of such a prohibition becomes an offence

under Section 56(1)(a) and is punishable by a sen-

tence of up to ten years.

Past Application of Banning of Organisations

under ISA

The first organisation to be declared unlawful was the

South African Communist Party (SACP) in 1950, fol-

lowed in 1960 by the African National Congress (ANC)

and the Pan Africanist Congress (PAC). All in all, 24 or-

ganisations have suffered this fate, plus a further 42

under homelands security legislation.

For further details, see HRC Fact Paper FP2.

Current Application of Banning of Organisations

under lSA

All 24 organisations referred to above were unbanned

on 2 February 1990. TBVC homelands have since fol-

lowed suit. As a consequence no organisation is cur-

rently under a banning order, but the banning powers

remain on the statute books

BANNING OF GATHERINGS

lSA Powers of Banning Gatherings

Sections 46 to 53 of the ISA deal with the measures

available to prohibit or control various gatherings.

. The Minister of Law and Order can under Sec-

tion 46 prohibit gatherings of a particular class in

any area, at any time and for any period, He can

also prohibit specific gatherings.

o Magistrates can under Section 46 prohibit or im—

pose conditions on specific or all gatherings

within their magisterial district, for a period up to

48 hours.
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o The police may bar access, under Section 47, to

places where a gathering has been prohibited

and may. under Sections 48 and 49, disperse

prohibited or certain other gatherings, with the

use of force, including firearms, depending upon

certain circumstances.

Past Application of Banning of Gatherings under

ISA

Since 1950, literally thousands of gatherings have been

banned by ministerial, magisterial and police edict and

tens of thousands have appeared in court charged with

attending an unlawful gathering. Such gatherings have

included public meetings, private meetings, protest

marches and demonstrations, rallies, commemora-

tions, conferences and spontaneous gatherings of all

kind.

Since 1976 the Minister has imposed a blanket ban.

renewed annually, on all outdoor political gatherings

for which no permission has been obtained. Since 1986

there has also been a blanket ban on all indoor gather~

ings at which work stoppages. stayaways or education-

al boycotts are advocated

During the year of 1989 the official figure of arrests for

attending gatherings banned under the ISA, was 2 171

persons.

During late 1989. as a consequence of the mass sup«

port for the Defiance Campaign, permission began to

be granted for protest marches and demonstrations to

give de jure efiect to a de facto situation, There was

however a high degree of inconsistency, and in August

and September alone, over 50 marches and demonstra—

tions were broken up by the police, 28 with the applica-

tion of force resulting in many deaths and injuries.

Current Application of Banning oi Gatherings

under ISA

The blanket bans on all outdoor political gatherings

and certain indoor political gatherings are still in place.

having been renewed for another year as from 1 April

1990. Furthermore the ministerial and magisterial

powers to ban specific meetings continue to be exer—

cised. Of particular concern however is the current be-

haviour oi the police in the way that they are exercising

their powers of breaking up gatherings. Records show
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that in the first half of 1990 over 170 persons have lost

their lives and more than 1 500 have been injured

during the course of such police action.

BANNING OF PUBLICATIONS

ISA Powers 01 Banning Publications

Under Section 5 of the ISA, the Minister can close

down a newspaper or similar periodical if he deems

that the publication expresses views endangering the

security of the state, propagates or furthers com-

munism, or propagates views or furthers the aims of

banned organisations.

Under Section 15 of the ISA, a newspaper on applying

for registration must deposit up to R40 000 if the Mini-

ster believes it will be a candidate for banning at any

stage. In the event of subsequent banning. the deposit

is forfeited. Furthermore, registration lapses if the

newspaper fails to come out at least once a month.

Under Section 56(1)(b) any person who distributes

publications banned under the ISA can be imprisoned

for up 10 years while under Section 56(1)(c) posses—

sion of such publications can result in a 3 year sen-

tence.

Past Application 01 Banning of Publications

under lSA

During the years 1952 to 1977, eight newspapers were

closed down in terms of Section 5 of the ISA. Al-

 

though they have long ceased to exist, they were all

technically unbanned by a Government Notice dated

3 February 1990 as a consequence of the unbanning

of previously unlawful organisations.

In 1988, the deposit requirements of Section 15 forced

an Eastern Cape news agency to abandon plans to

start a newspaper. More recently, deposits were

demanded of “The New African" and "Vrye Weekblad".

Current Application of Banning of Publications

under ISA

No newspapers or other publications are currently

banned under the ISA, although the powers to do so

are still intact. So are the powers to demand a deposit

for the registration of a new newspaper. The

numerous prosecutions of past years for the distribu

tion or possession of banned publications have

tapered off, leaving only one or two trials for such of-

fences allegedly committed before 2 February 1990.

POLITICAL TRIAL AND IMPRISONMENT

ISA Powers of Political Trial

Sections 54 to 63 of the ISA define a wide range of

political offences, together with the prescribed penal-

ties upon conviction, while Sections 64 to 69 deal with

the procedure and jurisdiction of the courts. Section

30 empowers the attorney-general to remove the dis-

cretion of the courts to grant bail to a person accused

of certain security offences.

The following is a summary of the main offences and penalties:

SECTlON OFFENCE PENALTY

54 (1) Terrorism As provided for Treason.

54 (2) Subversion Up to 25 years.

54 (3) Sabotage Up to 20 years.

54 (4) Harbouring As for 54(1)(2) or (3)

55 Furthering communism Up to 10 years

56 Furthering banned organisations

banned publication

Breaking banning order

Quoting listed person

57 Convening or attending a banned gathering

58/59/60 Committing, inciting or funding unlawful

acts during a campaign against any law

Various —

1, 3 or 10 years.

Up to 3 years or R3 000.

Various — up to 5 years
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Past Application of Political Trial under ISA

The history of political trial and imprisonment goes

back to the very beginnings of the ISA and its forerun- While the Internal Security Act stands as a monument

ners. It is impossible to estimate the number of trials. to the drafting skills of past legislators, it is increasing-

persons charged and persons convicted over the ly taking on the character of the major obstruction on

years. due to the lack of adeduate records. However, the path to a negotiated solution of South Africa’s

an estimate based on records kept by monitoring political problems. The Act embodies virtually all of the

groups for the last 5 year period shows over 500 such elements perceived as negating and stultifying free

trials involving about 5 000 accused and resulting in political expression. It denies or limits the universat

about 1 000 convictions. rights of freedom of assembly and association,

4. CONCLUSION

        

        

    
  
  
  
      

      
    
   

  

    
     

 

   
   

  

freedom to speak or be heard, freedom to organise

The average prison population of “security" prisoners persuade or influence. freedom to publish views; while

at any point during this period fluctuated between 300 at the same time permitting and encouraging such

and 400, with a continuous inflow of new prisoners punitive practices as detention without trial, political

balancing out the releases at end of sentence. imprisonment and heavy police action against peace—

ful assembly. The Act has become an anachronism,

Current Application of Political Trial under ISA riddled with inconsistencies and contradictions and

Political trials under the ISA continue. Some of these completely out of step with the times and with both

trials relate to events before F.W. De Klerk's Parliamen— the spirit and the letter of the Groote Schuur Minute of

tary address of 2 February 1990 , but others to events 4 May 1990.

after that date About 30 ISA trials have been com-

pleted since that date. and as many are still in

progress.

About 120 "security“ prisoners have, since 2 February,

been released before completion of sentence, but

about 300 still remain (apart from the much higher

number of political prisoners serving sentences for

“unrest" offences).  

  

All or parts of this publication may be reproduced

freely, provided that the Human Rights Commission is

duIIy acknowledged.

Published by the Human Rights Commission, PO Box 32723, Braamtontein. Johannesburg. Printed by Westro
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SUMMARY OF THE INTERNAL SECURITY ACT

POWERS PAST USAGE PRESENT USAGE

DETENTION WITHOUT TRIAL
8.29 Interrogation

8.28.50 Preventive

$.31 Witness

 

  

   

 

  

  
   

 

   
  

  
  

 

  
   

 

  

 

  
   
    

   

24 000 detentions since 1963.

75% released without charge.

4% convicted.

65 deaths in ISA detention.

Numerous repons of torture.

Detentions continue.

About 80 now held under

829 or 31, Use of 8.50 expected
to resume. TBVC homelands
detentions still continue.

2 deaths in 8.29 during 1990.

Reoorts of torture continue.

      

 

  
  

 

BANNING OF PERSONS

8.18 to 27

House arrest, banishment

   

     

   

    

2 000 persons banned since 1950

from 1 to 26 years

Strict control over movement.

activities, utterances, association &

severe interference with normal life

Not in use since 1986.

Powers intact

LISTING OF PERSONS

3.16.17 Consolidated List
  

          

 

Since 1950 prohibition quoting of

listed persons.

In 1989.1here were 537 named.

Still in use.

 

     

 

  

 

Over 300 names on list.

  

 

BANNING OF ORGANISATIONS

3,4,13,14

"Unlawful" organisations
   

         
     

 

      

    

 
      

24 organisations banned since 1950.

(+42 in homelands.)

Heav sentences for furtherino aims.

All unbanned on 2 February 1990

    Banning uowers intact.

BANNING OF GATHERINGS

8.46 to 53.

Ministerial, magisterial &

police powers.

Since 1950. thousands of gatherings

banned & tens of thousands

arrested (over 2 000 in 1989).

Since 1976. blanket ban on

outdoor gatherings.

Outdoor ban renewed 1 April

1990. Over 170 deaths. 1 500.

injured during police break—up

of gatherings in first half 1990.

BANNING OF PUBLICATIONS

8.5.15
  

8 newspapers closed down from

1952 to 1977. Hundreds charged

with possession or distribution of

banned uublications

No publications banned

under ISA

Banning powers intact.

  

POLITICAL TRIAL AND

IMPRISONMENT

Tens of thousands charged since ISA trials continue.

8.54 to 63 1950, with offences under ISA. Over 30 completed this year.

Security offences and penaities Thousands convicted and sentenced further 30 in progress.

for terms up to life imprisonment. About 300 security prisoners

Last 5 years, 500 trials. 5 000 still held.

accused & 1 000 convicted. Between

300 & 400 security prisoners at

an oint in time.
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