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1 Introduction

1.1 History and role of |egal processes in |and hol ding and di spossession

The historic relationship in South Africa between | egal process and di spossessi on nakes

t

i nperative for any new | egal dispensation to address these issues. Failure to do so wll
under m ne

the legitimcy any new dispensation will nost certainly be seeking. Recent studies of con
tract

farm ng, for exanple, indicate that the political, historical and social contexts often h
ad nore to

, do with the sustainability or nonsustainability of particular ventures than did

t echnol ogi cal / conmpdi t y- based characteristich

2 Historical clainms and | and restoration

2.1 Restoration of |and

Al though they will be closely interrelated in practice there is a fundanental distinction
between | and restoration and | and redistribution. The restoration of land rights, by mean
s of an

adm ni strative or adjudicatory processes involving specific parcels of land, directly enp
owers the

successful claimnts and guarantees their access to sone resource. In this sence the prim
ary focus

of the land clainms process will be the equitable restoration of the status quo obtai ning
prior to a

predefi ned class of renovals.

2.1.1 Defining eligible clainants

In order to facilitate the process of recognizing and identifying claimants it is possib
eto

dehne categories of renovals which sought to further a particular part of apartheid ideo
ogy.

These qualifying acts nay be identified through the differentiation of four types of lega
I rules

whi ch characterized racial land law in the period since 1913.

The process of categorization nust however not becone a neans of di senpowernent

t hrough whi ch government officials engage in the prior identification of valid claimnts
but shoul d

serve nerely to validate or exclude clains -- subject to appeal -- in the initial phases
of the’

process.

212 The structure of a land clainms forum

Al t hough adopting an adm ni strative process as opposed to a court process would facilitat
e

a clainms process it does raise the issue of whether an adm nistrative body exercising a q
uasi -

judicial function would violate the separation of powers clause of the constitution. Howe
ver, even

in the unlikely event that such a strict separation of powers doctrine is adopted a sol ut
ion may be

found in creating an investigative conmissibn to make an initial determination, with an a
ppeal to

a land clains court.

2.1.3 Questions of process

As nost land clainms are likely to be group or community clainms it is necessary that a
suitable formof class action be recognised to facilitate the clains process. The existen
ce of

multiple clainants - whether claimng jointly or with opposing claims - requires the

establishment of clear notice procedures. Wiile certain fornmal evidentiary rules will nee
d to be

rel axed for the land claims court to obtain information neccesary to make its deci sions,
it may

al so be necessary to consider some formof sliding scale evidentiary burden. Cosely rela

ted to

i ssues of evidence is the historical cut-off dates. Although it is suggested that 1913 be
adopt ed as

the cut-off, it is inportant both as a matter of equity and to avoid discrediting the pro
cess that the

| and cl ai ms" court have the power to relax this stipulation on good cause shown.
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2.2 Historical land clains

There do exi st cbnparative exanples of attenpts el sewhere in the world to effect
restitution on the basis of historical land clainms. Inforned by the doctrine of "aborigin
al title",

.courts in Canada, the United States, New Zeal and and Australia have shown thenselves to
be

increasingly prepared to entertain the clains of descendants of indigenous communities wh
0 were

deprived of their land during the course of colonial’eonquest and expansion.2 However if
t he

Mabo deci sion was to be applied in the South African context it would only provide a rene
dy for

those comunities who have retained access to their historical lands to claimcollectivey
rights

agai nst the state or regional governnents -- as would be the case in the bantustans.
2.2.1 A general constitutional claimto restitution

A nmore effective approach to this wider formof historical |and claimmy be through the
inclusion of a general claimto restitution in the |and clause of the constitution. Altho
ugh

providing no individual or direct renedy a general claimto restitution would provide a
constitutional basis for a redistributory land reformprocess simlar to the affirmative
action cl ause

inrelation to the guarantee of equality and equal treatnent. This could serve to insul at
e a land

reformfromeffective constitutional challenge. -

An interesting exanple of a general restitutionary clause is subsection 54 of the
Constitution of Papua New Gui nea which exenpts fromthe general property clause any |lawt
hat

provides for the recognition of clained title to |and where: (1) there is a genuine dispu
te whet her

it was acquired validly or at all from customary owners; and, (2) if the |land were acquir
ed

conpul sorily the acquisition would conply with the present constitutions protection from
unj ust

deprivati on of property.

2.3 Inmpact and consequences for agrarian reform

The role of a land clainms process in changi ng existing patterns of |and occupation and us
e

" in South Africa’ s rural areas will be paradoxically both limted and all-inportant. A
and cl ai s

" process will interact closely with the broader process of land reform As a natter of
enpowernent, it will provide an alternate route for those previously dispossessed who w s
hto

gai n access to land. However, if the redistributive process is inadequate people are |ike
ly to

frane their needs in terns of clains which, if in great enough volunme, will threaten to s
wamp

the cl ai ns process.

3 Constitutional provisions inmpacting on |and reform

3.1 A Property provision

Al t hough substantial state interference with property rights is a fact of 20th century |
fe, it

is also true that given the nature of the denbcratic transition in South Africa, a consti
tutionally

protected property right is inevitable. The extent of interference will therefore be pol
ced by

judicial interpretation. The tendency of the courts in simlar situations is to grant str
ong protection

- to owners - often trunphing all other provisions in the constitution with severe inplic
ations for

the uphol ding of the rule of law and the constitution itself. The ideal situation therefo
re woul d be

to follow the recent exanpl es of Canada and New Zeal and by not including the protection o
f

property in the constitution.

3.1.1 What kind of property clause

If a property clause is to be adopted it nmust be restricted in its scope and have a cl ear
conpensation cl ause. The property cl ause should make a clear distinction between the regu
[ ation

of property Ed when the state uses its power to acquire an individuals property.

Anot her inpdrtant distinction to be included in the provision is whether the state may



exercise its powers of eminent domain in the public interest or whether it may only take
property,
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even when payi ng conpensation, in furtherance of a public purpose. -
Conpensationis a separate but specific aspect of a property provision in the constitution

Wil e nost jurisdictions have tended to use market val ue regardl ess of the specific descr
i ption of

the standard of conpensation in the constitution, it would be best to adopt an adequate
conpensation formula specifying explicitly what factors nust be considered by the court

n

reaching its determ nation. Factors include: the use to which the property is being put;
the history

of its acquisition; its market value; the value of the owner’'s investnent init; the inte
rests of those

effected; and the degree of past state investnment in the formof subsidies and aid. t t
3.2 A separate | and provision

, However, even if we accept the need for a property clause inthe constitution itr'is vit
ally

i mportant for the potential success of any agrarian reformprogranme that land is given a
separate constitutional status. This may be justiiied in two principle ways. First, in te
rms of the

role the law has played in the di spossession and | oss of |and. Second, due to the fact th
at land is

a specific, limted resource tied to issues of nationhood and cultural identity in the So
uth African
cont ext .

Taki ng precedence over the general property clause a specific land clause in the
constitution must provide a basis for restitution. This nust include both the specific re

storation of

| and t hrough a | and cl ai ns nmechani sm amthrough a general claimof restitution arising o
ut of a

hi storic di spossession and denial of land rights. This general claimprovides a basis for
a

redistributory or allocatory | and reformwhether through state initiated narket reforms o
r state

prograns of appropriation and redistribution. Together these provisions aimto effective

y insul ate

- land reformfrom constitutional attack and allow for the adoption of a demand-led affir
mati ve

action based | and reform

3.2.1 Recognition of communal tenure

When confronted with the history of colonial interference and the consequent difficulty o

f

determi ning the exact content of a "legitinmate" customary rule it is tenpting to argue th
at it is

i npossible to constitutionally recognise "tribal tenure." However, not only do mllions o

f South

Africans continue to identify with and hold | and under systens of communal tenure5 but as
an

hi storical |egacy of African culture its constitutional protection may well be asserted

n terms of

constitutionally guaranteed cultural rights. It is therefore essential to any agrarian re

form

programme that the recognition of communal "tribal" tenure be incorporated into the |ega

franmework and its position vis-a-vis other forns of tenure both private and comopn be cle

arly

det er mi ned

3.2.2 Creating space for comon property reginmes

It is inmportant to distinguish between tribal tenure and other common property reginmes,
both in constitutional recognition and in the provision of a specific legal regine for ea

ch. For

exanple in Mexico the constitution recognizes ejidos (tn'bal tenure) and conmunal tenure,
wher e

conmunal tenure involves a voluntary framework of collective ownership or control over

comon property.

3.3 The Constitutional structure of governnent

The major political players in South Africa have adopted "strong regionalisn as the form

of governnent structure to frane the geographic division of power in a new South African

constitution. Article 118 of the proposed Constitution of the Republic of South Africa (R

SA)

1993, adopted by the Negotiating Council on August 10, 1993 specifies areas in which the
regi ons shall have exclusive |egislative conpetencies while granting the national governm

ent



limted concurrent powers in a separate list of functional areas.
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The inmpact of "regionalism on agrarianureformwi |l be that separate initiatives will hav
e

to be launched in each region in order to contend with the regions exclusive |egislative
conpetencies in the areas of: planning and devel opment, town planning; traditional author
ities

and i ndigenous |aw, delivery of water, electricity and other essential services. In addit
ion, the

regiOns will share conpetencies with the national government -- which will have limted
concurrent powers - inia range of functional areas of significance to agrarian reform in
cl udi ng:

| ocal governnent; agriculture; fish and game preservation; the environnent; public works;
and

regi onal and local policing. Further, even when the national government is conpetent to p
ass

laws in terms of concurrent jurisdiction, inplenentation will be in the hands of the reg
onal
governnent. _

Wth respect to the constitutional principles which will bind an elected constitution-m
aki ng
body, the August proposals retain the criteria previously designated in schedule 1 of the
"interim

constitution,” butgo further than before in guaranteeing regi onal powers. Not only shal

t he

powers and functions of national and regi onal governnents be defined in the Constitution
but

they may only be anmended according to procedures dom nated by the regions.

These devel opnents in the negotiating process make it clear that any |egal framework for

the creation and inplenmentation of agrarian reformw ||l have to contend with different re

gi onal

enphasis not only with respect to the inplenentation a reformprogrambut also in relatio
nto

aspects of the legal framework. Although there is no specific nention of |land | aw (we can
assume

that property issues, as such, will be accounted for by provisions in the national bill o

f rights) the

granting of exclusive powers in the constitution, will directly inmpact the design and

i mpl enentati on of an agrarian reform program

District level councils for the adnm nistration of |and allocation and rural devel opnent
remain a possibility under the present constitutional proposals. As far as district |and

comi ttees

are concerned these nay be established in terns of national |and |egislation and may be
responsi bl e for the allocation of land and the nediati on of local |and disputes. Although
; accountable to national governnent they could be made up of local representatives of a
" predeterm ned list of constituencies, with national governnent retaining oversight resp

onsibility.

However, due to the constitutional allocation of exclusive powers of regional devel opnent

to the regions, district devel opnent coucils -- whether denocratically accountable or not
at the

| ocal level -- cannot be constitutionally autonomous fromregi onal governnent with respec

t to

regi onal devel opment priorities. Regional governments may however be encouraged to
constitutionally enshrine district level admnnistrations with relative autonony into the
r own .

regi onal constitutions. Alternatively, the regions may constitutionally inplenment their m
andat e by

devol ving power to district |evel structures, however, this will have to be consistent wi
th the |oca

government powers secured in the national constitution and in accordance with any powers
constitutionally exercised by the national governnent. In this regard, a national franewo
rk for

| ocal governnent may provide a basis for district |evel adnministration of land redistribu
tion and

devel opnent.

4 Tenure issues

4.1 Land legislation and agrarian reform

4.1.1 The existing legal structure

Apart fromthe approximately 130 statutes affecting land in South Africa it is inmportant
to

_ recogni ze that |land | aw has been completely fragmented through the inplementation of ap
art hei d

policies. There will be an urgent need to adopt at least a single national |egislative fr



amework in

order_to prevent a conplete fragnentation of land rights. This "nationalization" of |and
ng\/\eyelrl have to take into account not only the recognition of different forns of tenure b
EJttﬁlesgegree of local control over |and use and devel opnment granted in the constitution t
8i¥?grent | evel s of governnent. -



One possibility which will have the added benefit of enhancing certainty will be for dist
rict

| evel land adnministration to be coupled with a registration of land rights which although
initiated

at the district level would be duplicated into a nationally contfolled system which woul d
provi de a

backup to the land court and nedi ati on processes. These three aspects -- registration, ad

j udi cation

and nediation - could constitutionally be allocated to the national |evel, providing a st
ructure in

which a constitutional separation of powers secures |ocal control and national oversight
of | and

hol di ng, but |eaves the regions '"free to determ ne devel opment priorities.

4.1.2 Acquisition and expropriation of |and

Any restoration or land redistribution process will require nechani sns whereby the state
can intervene to nake | and avail abl e to successful clainmants who have either been granted
a right

to alternate | and or where present occupiers are refusing to vacate |and granted in adjud
ication to

a particular claimnt. This nechanismw Il also provide a credible threat in the event of
mar ket

failure.

The adoption of a Land Acquisition Act is essential and nust address the three centra

i ssues of a progranmme of expropriation and redistribution: (1) It nmust identify the |and

to be

taken in the reform (2) what conpensation is due the current owners; and (3) who shall b

e the

beneficiaries. Expropriation in terns of a Land Acquisition Act must be conducted on the
basi s of

established criteria which when applied will adequately address these issues.

4.1.3 I ndigenous tenure

4.1.3.1 "renovating" indigenous tenure

The notion of "renovating" indigenous tenure involves the resolution of existing tenure
probl ens through the adoption of relatively nbdest changes in tenure rules, reorganizatio
n of |and

admi ni stration nmachinery (sonetinmes altering its legal basis and |l egitimcy), and the cre

ation of

new, supportive |linkages with national and regional institutions. A significant elenent o

f

conmunity control over land -- a "communal" elenent - is retained. This approach seeks to
- adjust the tenure system to changes in the econom ¢ and social environment in which it
oper at es.

4.1.3.2 A framework of allocation

There is no conclusive or enpirical evidence that suggests that a general sweeping away

of customary land |law and its replacenent by a statutory reginme has resulted in a marked

i ncrease

in efficient allocation and use of land. Instead, the slipping away of customary |and | aw
has often

resulted in the emergence of open access systens, conflict and increased social costs.
Privatization can al so cause great inequity, when those with know edge or access to know

edge of

a new |l egal reginme and finance can rapidly acquire |and at the expense of those who sudde
nly

find that they no | onger have legally recognised rights in the |and.

In South Africa a number of community tenure nodels al ready exi st and operate

successfully in managi ng | and access, production means’ and envirbnnental demands.

Conmuni ti es on conmmunal | and have devel oped an informal |and marketas their own approach

to property rights.3 Cases exist where such institutionthave managed and successfully sup
ervi sed

tenure arrangenments on a nodified comon property basis.

A recent study undertaken by the Transvaal Rural Action Conmittee of different forns of

tenure anongst Transvaal rural comunities has established that in nunmerous rural conmmun

ties

the communal system of acquisition and transm ssion of rights to land has in general term

s been

retained or will be retained.4 Wen re-establishing thensel ves these communiti es see comm
unal

l and control over |and allocation as being one of the mainstays of the new system Access
to | and

by wonen is one of the issues debated by these communities. -

4. 1.4 Informal tenure



Recent work5 has stressed the contested nature of change in land rights, enphasized the
rol e of | ocal power processes, and exam ned the possibility that forns of individual tenu
re
recogni zeabl e as "private’ may not be the necessary outcone of the encounter between ind
genous
African tenure and the cash econony. Infornmal tenures then represent the sumat any given
time
of how these social tenures are managed by the uSers on the basis of the prevailing polit
ica
econony together with their perceptions of what is legitimte, as opposed to what is pres
cribed in
the official tenures. On this basis, they can be expected to reproduce thenselves in rela
tion to
any program of reconstruction or land redistribution. It then becomes essential to provid
ein
advance for the probable dynam cs of informal practice for self-defned and sel f-organized
conmunity groups settling redistributed |and.
5 The transm ssion of rights in |Iand
5.1 The formally encouraged systemof title deeds
The South African system of deeds registration has functioned effectively for a very sma
I
percentage of the South African population. A major shortcomng of the registration syste
m has
been the fact that various fornms of tenure have not been incorporated in the system and
a nmaj or
chal l enge facing the registration systemis the effective incorporation of these rights
n the
system 6 The costs of providing security of tenure is presently under debate. It would ap
pear as
if the reduction of levels of accuracy required for survey initself is unlikely to bring
about
reduced costs in the Iight of the technol ogy already avail able to surveyors.7
5.2 The system of customary transm ssion of |and
Succession in African customary |law has as its ration det’'re the perpetuation of the fami
Iy
.5 head’ s nane and the creau’ on and mai ntenance of a permanent famly fund. The customary
| aw of
a succession is that of prinmogeniture. Wnan therefore are not allocated | and nor are the
y eligible
to succeed to any property. However, the percentage of female | ed households in South A
fricais
growi ng both in the rural and urban areas and both under custonmary |aw and under civil la
W.
Thus women living in rural areas under communal tenure systems are acutely di sadvant aged.
A nore positive devel opment is that some rural comunities who are anticipating |and
reformare presently negotiating a process ained at granting wonen access to rights to la
nd and
to sit in village councils as and when comunities resettle.
5.3 Informal processes of transnission
Overall, the classical tenures represent social principles of |andholding, which provide
househol d and i ndi vi dual social rights with social oversight. This social oversight is pr
ovi ded
mainly (1) by other right holders (2) at the neighborhood | evel. By conparison, peri-
urban i nformal systens of property rights are nore individualized tenures, and support le
Ss
interventionary rights from other concerned parties. Control over entry of outsiders thro
ugh
ki nship group and nei ghborhood institutions also declines as these structures weaken. How
ever
the rapid course of change is often viewed with unease and di smay by residents, who |ink
| oss of
control over settlenment and the entry of outsiders with the spread of viol ence.
6 The institutionalization of property rights
6.1 Methods of recording rights agai nst property
The State has assuned a considerable burden on institutional resources in relation to the
interim upgrading of land titles outside the self-governing and TBVC territories. One of
t he
dangers is that institutional resources will be deflected solely towards privatization wi
thlittle
recognition of the recording needs of other forns of tenure including forns of collective
tenure



and indigenous rights. An interesting alternative is to distinguish territorially between
areas where

"customary" land rights take precedence and areas where their registration does not indic
ate a

6



secured right.

6.2 The institutional requirements of certainty

The key institutional challenge in order to ensure future institutional capacity and cert
ainty

of title in rural areas is to unravel and rationalise the | egacy of apartheid |egislation
and

institutions on a uniformbasis.

7 Specific legal regimes inpacting on | and hol di ng

7.1 Zoning and Agricultural regulation

Direct zoning of agricultural land is presently ainmed at achieving narrow objectives; nor
e

particularly to conserve natural resources and to control environnental pollution. Al thou
gh zoning

and the regul ation of agricultural |and use can be used as a narrow tool to maintain or t
o devel op

the agricultural potential of land it seeens unlikely that it will provide a powerful too
| for social

change.

7.2 Squatting, trespass, and nui sance

In deciding future legislation it nust be recognized that squatting and trespass nust be
decrim nalised. Despite decrimnalization |and owners would retain their civil remedies a
nd if the

state is politically unable to evict or enforce a valid court order, the |andowner could
claiman

implicit "taking" and require conpensation fromthe state.

Al t hough the courts seemed prepared at one point to engage through the common | aw of

nui sance in struggles between | and owners and the state over the settlement of bl ack
conmunities,g nore recent case | aw has veered away from such intervention. The courts hav
e

recently argued that if an admnistrator is able to prove that the infringenment of privat
e rights wll

result no matter how he exercises his power, then the administrator may rely on the fact

that the

intrinsic nature of the acts authorized by legislation are such that their execution nece

ssarily and

i nevitably involves disturbing common law rights.9

8 Conflicting rights in land and environmental resources

8.1 Water rights

There will be conflict in the rural areas over access to scarce water resources in a futu
re
South Africa. Attenpts to resolve these conflicts will be hanpered by the existing, |ega
l'y

supported water rights system These can only be circumvented by the declaration of

Covernment Water Control Areas which appear to be unaffordable and require the rempval of

water’s present private right status.

8.2 Group and Individual Rights

The inmportant point in regard to the construction of comunity constitutions and byl aws i

S

adherence to the flexibility of the underlying informal systems while providing a denocra

tic

institutional framework for new conmunities to hold and deal in land rights. The interest

s of ’

worren and of tenants are likely to be central in regard to equity.

Any effort to establish specific legal rules regulating |land transfer in detail wll be
[

conci eyed. Rather, two principles can be suggested. First, certihcation of [and ownership
in a

comon property framework shoul d be prOvided by comunity nmanaged structures through clea
r

procedures, which recognize the rights of wonen in the I and. Second, classes of transfer

can be

gi ven recognition in a broad framework, and di spute resolution procedures laid ,down whic
h al |l ow

for rights of appeal within the community as well. as outside it, and which provide anple
access

to nediation. No detailed attenpt should be made to | egislate which transfers are accepte

d or

f or bi dden, or how they shoul d be conducted. However, the group as a whole has the right o

f

approval over any transfers invol ving outsiders.



9 The inplications of rural restructuring for gender issues

Al wonen in South Africa, but African wormen in particular, have been legally

di scrimnated against in regard to access to title in land, inheritance of such title, an
dtheir ability

to bequeath such access.

If customary law and its practices becone subject to constitutionally protected rights th
e

| egal status of African wonen, fromthat of a minor under the perpetual tutelage of her m
al e

relatives will be transforned and African wonen will be accorded equal status. This chang
e wll

i ncrease consi derably the nunber of persons eligible for allocation of |and.

4 , Despite this possibility it nust be recognised that a key institution determ ning wom
en’s

social rights is "the fam |ly". Therefore, our understanding of what constitutes a famly
or a

househol d, in constructing |and reform policies should not bypass fenal e headed househol d
s.

Al t hough wonen -- who conprise over 80 percent of the rural adult population - are by
customary practice debarred fromparticipation in decision nmaking structures, such as Inb
izo or

Kgotla,lo woren in rural areas hold the key to devel opnent. Their emanci pation through a
policy

ai nred at enpowering their participation in |ocal governnment structures would ensure appar
ent and

per cei ved denocracy.

10 The inplenmentation of land laws in furtherance of agrarian reform

The diversity of experience is considerable, but sone thenmes appear fairly consistently.
The experience with redistributive land reformin Asia and Latin Anerica is being repeate
din

Africa.

10. 1 Issues raised by comparative experiences

Finally it is inportant to consider what factors may inpact on the inplenmentation of
agrarian reformincluding: (1) the accessibility of the |legal system (2) the prevailing
| ega

culture; (3) what values or interests guide the actions of the actors involved in the |eg
al process

or its inplenentation; and (4) what groups are affected by or interested in the reform pr
ocess, as

"well as their political and social allies who nay include foreign officials.

Al these factors will inpact on the chances of inplenenting an agrarian reform however
there are also material considersions, for exanple, the inplenenting agency nay be conple
tely
starved of funds or be frustrated by the problemof corruption or informal extra-Iegal pr
actices in
the bureaucracy. However even well-neaning public officials nmay becone guilty of inposing

a
top-down process which has little relevance to the actual conditions and needs of the int
ended

beneficiaries eg. the Mskito Indians in N caragua.

Finally, the whole process of inplenmentation will hinge on the participation by the

i ntended beneficiaries in the formulation of specific policies and programmes. However, t
he

experience of officially sanctioned or organi sed participation rarely goes beyond token
representation in advisory bodies, with often dire consequences for the future of agraria
n reform
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