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Submission by the African National Congress

To the Technical Committee on Constitutional Matters

Date : 12 May, 1993

The African National Congress hereby places before the above Committee the

following submissions: (Further submissions in this regard will be made on or before
Wednesday the 19th May, 1993)

1 . FORM OF STATE AND CONSTITUTIONAL PRINCIPLES

Introduction

It is the view of the African National Congress that the question of the form of state

is composed of different elements, all of which are intimately related to the

constitutional issues listed in the terms of reference of the Technical Committee.

One of the areas for dealing with the critical question of the form of state in the
South African context is the constitutional principles in general. A particular aspect of

this reiates to the constitutional principles which define the parameters of the

relationship between the centrai and regional Ieveis of government. Accordingly, the

submissions of the African National Congress on this question focus sharply on the

question of national. regional and local Ieveis of government. A reso|ution of this
question would be an important contribution to the debate on the form of state.

The African National Congress therefore submits that:

South Africa shall be a united, non-racial, non—sexist and democratic state, South
Africa she” be a sovereign state and must be seen, as recognised by the international

community, as a single, non-fragmented entity inc|uding Transkei, Bophuthatswana,
Venda and Ciskei.

Government in such a united sovereign state shall be structured at national, regional

and local levels, in respect of which:

i) At each level there shall be democratic representation;

ii) At each level of government there shaH be appropriate and adequate legislative

and executive powers and functions that will enable each level to function

effectively within the context of a united, democratic state. Such powers and

functions at central and regional levels shall be entrenched in the constitution.

iii) In addition to powers and functions entrenched in the constitution, each level

of government may delegate powers and functions to lower levels of

government.

iv) Powers and functxons may be either exclusive or concurrent

V) The nationa| government shall have overriding powers in those matters that are

hot allocated exclusively in the constitution to the regional level of government.
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vi) The general principles of the constitution, including the terms of the Bill of
nghIS, shall apply at all levels of government.

The African National Congress proposes that the constitution-making body (the
Constituent Assembly) shall draft and adopt a new constitution for South Africa on
the basis of and within the framework of the following constitutional pnnmples which
shall be binding on it:

il

nil

ivl

vi)

vii)

viii)

ix)

Xl

x1)

Xli)

South Africa shall be a united, sovereign state in which all persons shall enjoy
a common South African citizenship.

South Africa shall be a democratic, non-racial and non-sexist state

The constitution adopted by the Constituent Assembly shall be the supreme
law of the land,

There shall be separation of powers between the legislature, the executive and

the judiciary wnth appropriate checks and balances, This, however, shall not

exclude the executlve being made accountable to the legislature.

The judiciary shall be independent, non-racial, non»sexist and impartxal.

Provision shall also be made for a Constitutional Court which enjoys the

respect of all South Africans and draws on the experience and talents of the

entire population.

All individuals shall enjoy universally accepted human rights, freedoms and civil

liberties which shall be guaranteed by an enforceabIe/justiciable Bill of Rights.

There shall be representative and accountable government at all levels

embracing multi—party democracy, regular elections, unlversal adult suffrage, a

common voters’ roll and, in general, proportional representation.

There shall be freedom of association, including the nght to form, jom and

maintain organs of cwil socxety, including trade unions, religious, residents,

students, socxal and cultural societies.

The diverSItv of languages, cultures and religions shall be acknowledged.

Special prowsion may be made for the appropriate recognition of traditional

lnstitutions at regional and local level.

The constitution shall develop and maintain a foundation for the emergence of

national Umtv whlle respecting the linguistic, cultural and religious diversity of

the nation,
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xiiI) The constltution shall outlaw all forms of racxsm and discrimination based on

race and gender in public and private life, Within the principles of the equality

clause Ieferred to hereunder.

xwl There shall be an equality clause which shall provide that:

i) Every individual shall be equal before and under the law and shall have

the right to equal protection and equal benefit of the law without

discrimination, and in particular without discrimination based on the

grounds of "race", colour, language, gender, creed or sexual orientation.

ii) Sub-section (i) above shall not preclude any law, programme or activity

that has as its object the amelioration of the conditions of the

disadvantaged, be they individuals or groups, including those

disadvantaged on the grounds of race, colour, or gender,

iiil All nghts and freedoms contained in the constitution shall be guaranteed

equally to all male and female persons.

2. CONSTITUTION-MAKING BODY/CONSTITUENT ASSEMBLY

In view of the historical disfranchisement of all the black people of South Africa and

the fact that in South African history thus far, only white people had the opportunity

of participating in the process of constitution-making, the African National Congress

is firmly of the view that, for the constitution-making process to be legitimate and

credible in the eyes of the majority of the people of South Africa, the constitution

making process must involve the people of South Africa as a whole and that the

constitution-making body should be an elected one.

Accordingly, the African National Congress proposes that the new constitution for

South Africa should be the product of a democratic process. This means that there

shall be an elected Constituent Assembly to draw up and adopt a new constitution

for South Africa. Such Constituent Assembly shall be sovereign and not be limited in

any way except that it shall work within the framework of agreed general

constitutional principles.

The Constituent Assembly shall be requued to adopt the new constitution within a

fixed time-frame. There shall also be appropriate deadlock breaking mechanisms.

It is the View of the African National Congress that the new constitution of South

Africa should be adopted as quickly as is reasonably possmle so as to ensure that

South Africa enters a new historical phase - that of democracy - as quickly as

possible A political solution which involves the democratization of the country will

play a major role in restoring peace and stability to the country which are essential for

social and economic development and transformations
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The proposal for the setting up of a Constituent Assembly as envusaged by the
African National Congress is contained in a document entitled Transution to
Democracy Act, which is annexed hereto and marked Annexure 'A" The TDA has
been prepared by the ANC to facilitate a speedy transition process.

The proposal of the ANC preyides for the following:

(i)

(ii)

(iii)

(iv!

There shall be a National Assembly consisting of 400 members who will be
elected on a single ballot of whom

* 200 shall be elected from the national lists of the participating parties

according to proportional representation.

The 200 regional seats will be allocated between the regions in

proportion to the number of votes cast in each region,

Steps will have to be taken to ensure maximum democratic representation in

the National Assembly, but at the same time also to ensure that there Will not

be an undue proliferation of political parties entering the election

When the National Assembly sits as a Constitution-Making Body, it shall be

known as a Constituent Assembly. It will be required to adopt a new

constitution for South Africa on the basis of a two-thirds majority of the votes

of members present; provided that the constitution to be adopted shall in all

respects conform with, and shall not in any respect contradict, the agreed

general constitutional principles.

The Constituent Assembly shall have the right to set up, and make use of.

such specialised committees as it may deem fit to facilitate the process of

agreement and adoption of a new constitution‘

The time-frame for the adoption of a new constitution as well as appropriate

deadlock-breaking mechanisms are matters which are negotiable, In the

Transition to Democracy Act, the ANC proposes that the constitution must be

adopted by the Constituent Assembly within a period of nine months, failing

which there shall be fresh elections to create a new Constituent Assembly.

This provision Is an inducement uoon members of all parties to agree to a

constitution as expeditiously as possible. The second Constituent Assembly

will have six months within which to agree to a new constitution which will

also have to be adopted by a two-thirds majority. Should this also fail, then a

constitution enjoying the support of a simple majority of the Constituent

Assembly shall be put to the people of South Africa for approval by way of a

referendum at which the constitution must enjoy a majority of 55% to be
adopted,
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If this constitution also fails to obtain the necessary support, then finally fresh

elections should be held for a third Constituent Assembly. Such Constituent

Assembly shall have the power to adopt a new Constitution by a simple

majority

The provision for breaking deadlocks is absolutely crucial in the process of

constitution»making and this is the objective of the ANC’s proposals.

However, such a process could be unduly extensive and drawn out. The ANC

is therefore prepared to consider any other proposal which will ensure that out

of the constitution-making process there shall arise a new constitution within

the shortest possible time.

3. TRANSITIONAL CONSTITUTION

In the view of the African National Congress, the issue of the role of the transitional

constitution is an important matter and is to be explained in terms of its VlSiOl’l of the

transitional process and the crucial importance which the ANC attaches to the need

for the process to be legitimate in the eyes of the South African people

The obiective of all transnional arrangements is the followmg:

i) The holding of elections based on one person one vote throughout South

Africa (including the TBVC territories), such elections to be based on the

universal franchise of all persons without regard to "race", colour or creed.

The elections would be for a Constituent Assembly, whose task would be to

draw up and adopt a new constitution for the country.

in Accordingly, all transnional arrangements must be directed with this objective

in mind and also to ensure that mechanisms are in place to guarantee free and

fair elections, free political activity and a level political playing field.

iii) Subject to this objective, mechanisms must also be in place to provide for the

governance of the country as from the date of the elections and until a new

constitution has been adopted.

In the light of the above, it is necessary for legislative measures to be passed to

legalise the entire process up to and including the adoption of the new constitution

The African National Congress proposes that appropriate measures be agreed upon,

including a Transition to Democracy Act. The Transition to Democracy Act Will be

the basic law or transitional constitution which will provide the legal basis for and

give legal effect to all the agreements arrived at the multi-party forum, to cover the

complete transitional process leading to the adoption of the new constitution by the

Constituent Assembly and the Installation of the first government in terms of such

constitutiont
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(iii

(iii)

livl

(vii

(viii

TRANSITIONAL, REGIONAL/LOCAL GOVERNMENT

During the period of transition. the most convenient, effective and least

expensive road to follow IS to adopt the four provinces, namely Natal,

Transvaal, the Cape Province and the Orange Free State with the boundaries as
created at the time that the Union of South Africa was formed to be the four

regions of South Africa for the purpose of regional administration during the

period of transition.

Insofar as powers and functions are concemed, the ANC proposes that regional

administrations shall exercise concurrent powers with national government in

respect of all matters allocated by the national government to the regional

leveL This shall be subject, however, to the national government retaining

overriding powers in all matters

Regional administrations shall be requnred to implement laws and policies of

national government. Alternatively, they shall participate jointly with national

government in such implementation.

The advantage of the provincial boundaries as proposed is the ready existence

of the requisite infrastructure and facilities. The maintenance of stability, law

and order will be facilitated by the adoption of the course proposed by the

ANC.

The phasing in of the existing homeland structures into the new constitutional

dispensation will be facilitated by this approach, It will mean that an orderly

phasmg-in process of existing administrations in the TBVC territories as well as

seIf—governing homelands can proceed effectively within the framework of the

said provincial boundaries. This will make the process of phasing in any

future regions as may be agreed upon all the easiert

One of the major objectives of the current process of transition iS to rid South

Africa of all vestiges of apartheid and ramsmt The adoption of the course

proposed by the ANC will help to facilitate this process.

The issue of the division of powers and functions between central government

and the transitional regions can easily be resolved. The formula adopted at

the time of union with respect to such division of powers and functions was

extremely effective and can provide a useful guideline.

(viiiiStructures for Regional Administration during the Transition Period

The ANC takes into account that the transntion period will be of relatively short

duration. The objective of administration during the period of transition will

therefore be adequately catered for by provnding for an appropriate provincial

executive committee as well as an administrator for each region.
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5. TRANSKEI, BOPHUTHATSWANA, VENDA AND CISKEI

The African National Congress points out that not a single one of these entities

enjoys international recognition. No state in the world, other than apartheid South

Africa, has recognised these territories as independent states. In fact, the

international community has consistently condemned the SA Government’s homeland

policy in terms of which self governing states have been created, including the four

so»called independent states.

The African National Congress is firmly of the view that the four so»cal|ed

independent states should be re-incorporated into a united, non-racxal, non-sexist and
democratic South Africa.

The African National Congress is also of the view that South African citizenship

should immediately be restored to the people of the TBVC territories,

All the inhabitants of the TBVC territories are entitled to participate in all transitional

arrangements as well as elections in every way and on the same basis as all other

South African citizens. The ANC therefore believes that effect must be given to this

position‘

FURTHER PROPOSAL

The African National Congress is of the view that the above proposal is in the best

interests of South Africa and indeed the various parties presently participating in the

negotiation process. At the same time it is mindful of the concerns of the various

parties on the issue of regions. Accordingly, the ANC has also considered the
feasibility of setting up an Independent Commission on Regions which would have

amongst its functions the following tasks:

(1) that of making recommendations to the Multi<party Negotiating Council

on regional boundaries for the purposes of the election of the

Constituent AssembIv/Constitution-making Body;

(2) that of making recommendations to the Multi-party Negotiating council
on the boundaries, powers, functions and structures for the purposes of

regional administration during the period of transition; and

(3) that of enquiring into, and making recommendations to the Constituent
Assemny/Constitution-making Body, on boundaries, constitutional

structures, powers and functions of regional government structures to

enable the Constituent Assembly to finalise the issue of regionalism.

Though the African National Congress firmly believes that the entire issue of regions

should appropriately be addressed and finalised by the elected ConstitutionOmaking

Body, it is. nonetheless, anxious that the modalities pertaining thereto be resolved in
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agreement Wlth all parties concerned. The ANC is therefore prepared to place its
proposals on the issues of electoral regions and regional administration during the
transution period, as well as its position on the Issue of regions in a new constitutional
order, before such a Commission. The details of how such Commission should be
set up, its composution, powers and time-frarnes would have to be agreed upon.

LOCAL GOVERNMENT

Insofar as local government lS concerned, it is pointed out that there already exists a

national negotiating forum on local govemment at which all interested parties are

represented. The issue of local government is crucial and no decisions can, in the
view of the ANC, be taken without the participation of all the stake holders. The
ANC is of the view, therefore, that the decisions of the said negotiation forum should

be taken into account. The guiding principles shall, however, be the need to ensure

that there Is democratic participation of all the people on the basis of complete
equality at local government level as well.

SELF-DETERMINATION IN SOUTH AFRICA

1. Introduction

1,1 The African National Congress welcomes the opportunity to present a

submission on the vital issue of selftdetermination in the context of South

Africa. The concept of self—determination has provided the inspiration for the

struggle of the people of Africa and Asia from alien occupation and foreign rule

and has been inextricably bound up with the development of human rights, the

right to dignity and political and economic power of previously subjugated

peoples. It has been the most important element in the democratizatlon of
international society.

1.2 Self-determination has moral, political and legal elements. In effect, it
identifies two elements of particular relevance to South Africa‘ Internally,

governance must be based on the will of the people, freely expressed. A

regime which does not obtain the consent of the governed is illegitimate and

has no entitlement to speak on behalf of the people Secondly, governance

must be free of an official policy of discrimination based on race, colour or

ethnicity or in breach of basic rules of international law such as a policy of

genocide, slavery or aggression against other states.

1.3 In its external application, self-determination recognises the right of a people,

provtding certain conditions are met, to be recognised as an entity, and if

necessary, as a sovereign state‘ As the World Court has Sald in the Western

Sahara Opinion, It 15 for the people to decide the destiny of a territory, and not

for the terrltory to decide the destiny of the people. Such a decision may

lnCIUde closer association With an existing body to form a unitary or a federal

state or independence.
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1.4

1.5

1.5

1.7

The right to self—determination is clearly a legal right today. It is based on, but
not created by, the Charter of the United Nations, which recognised the

relationship between peaceful relations among people and stability between

states and the freedom of peopies by invoking the principle of equal rights and

self-determination of peoples (Articles 1(2) and 55 of the Charter).

Subsequent international and regional texts, declarations and treaties re-

emphasised the need for respect for the seif—determination of peoples. so that

it is now possible to speak categorically of a right to self—determination as part
of customary law and, hence, as part of international public policy.

This right was invoked systematically to ensure the movement towards the

independence of coionies in Africa and Asia in the great sweep of freedom in

the 19605. The continual point of reference in the General Assembly’s

decolonizaticn practice was the seminai resolution 1514 of 1960 which built
on the Charter and which was subsequently expanded by other deciaratory

resolutions of the United Nations. This Declaration effectively outlawed

colonialism. It also guarded against the strategies that attempted to partition

various colonial territories or the manoeuvres at encouraging recession by the

coioniai powers by laying down in Article 6 that:

Any attempt aimed at the partial or total disruption of the

national unity and the territorial integrity of a country is

incompatible with the purposes and the principles of the

Charter of the United Nations.

In the area of decolonization, it was relatively easy to identify the “people"

who formed the "self" for purposes of deciding on their future. The colonial

boundaries were accepted as the unit of se|f~determination. The United

Nations estabiished special structures which assisted in this process and there

were only limited areas of controversy, such as Gibraltar and the Malvnnas

(Falklands), largely because the original inhabitants had been displaced or
restrictions had been imposed on the movement of people from contiguous

territories which had historic claims.

Since the effective application of the right to seif-determination also depends

on the recognition by other states, it is necessary to look at later

deveiopments‘ In 1971, the state of Bangladesh was recognised as an

independent State when, following a war of liberation, it seceded from
Pakistan. East Pakistan had a separate cultural and linguistic tradition from

the rest of Pakistan and, over a period of time. had suffered from national

oppressmn and economic exploitation from the dominant part of West

Pakistan. As with the collapse of the Soviet Union and the voiuntary

separation of the former Czechoslovakia in 1992, there were clearly identifiab|e

"peoples" who occupied distinct territory who could invoke the right to self-

determinatxon which was recognised by the International community.
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21

2.2

2.3

24

25

The International Community and South Africa

Since various proponents of secession or partition or an independent Afrikaner
State base their arguments on international law and practice, it is necessary to
look at the international response over the past two decades to the issue of
apartheid, especially in its "grand design" manifestations.

The perverted logic of apartheid represented the partition policy of the
bantustans as an expression of self-determination. A racialiy-elected
government first identified, through the Population Registration Act, ten
African "nations" and then, without the cieariy»expressed will of the people
and without consultation, imposed independence on four of the "territories"
and gave a measure of internal seif—government to the remainder. The same
regime then systematically denaturalized millions of South African citizens and
treated them as aliens,

The response of the international community was rapid and historic. When
"independence" was conferred on the Transkei, the General Assembly, by a
vote of 134 states in favour with no dissent, condemned the estabiishment of
bantustans as "designed to consolidate the inhuman policies of apartheid, to
destroy the territorial integrity of the country, to perpetuate white minority
domination and to dispossess the African people of South Africa of their
inalienable rights". For the first time in the history of the United Nations, the
organised international community rejected a form of "independence" conferred
by a member state and declared it to be "invalid". No state, other than
apartheid South Africa, has recognised the "independence" of the Transkei or
the other three "states".

The reasons for such a historic decision concerning non-recognition of the
products of apartheid must be emphasised. They are two-fold:

First, the international community, as part of international public policy, began
to intervene in various ways in the affairs of a state where there was a gross
and systematic violation of human rights, This was particularly in relation to a
state which based its policy on an official policy of racial discrimination, such
as apartheid. These developments were so rapid that apartheid was soon
desrgnated as a crime against humanity, a special convention was adopted

which assimiiated apartheid policies to and genomde, the crime of crimes,

The result, as evidenced in the judgement of the World Court in |970, is that

the adoption of an official policy of racial discrimination is in breach of
fundamentai rules of international law and other states are not only obliged not
to recognise such a state but are permitted to assist in the removal of such an

entity. No state can be set up, therefore, on an ethno-chauvinistic basis with

control over migration on racial grounds, with political power based on race or
where "norms and standards" and "central values" are code— words for racial
separation or superiority.
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2.6 The second reason for the non-recognition of the TBVC states was that the

racist policies of the apartheid state were assimilated to the denial of the right

to self—determination of the entire people of South Africa. Over the past

twenty—five years, both the General Assembly and the Security Council of the

United Nations have identified the hub of the South African problem, namely

the denial of the vote and, therefore, the consent of the majority, as vitiating

the independent status of South Africa. Although South Africa has been a

state since 1910 and a member of the United Nations since 1945, its internal

governance violated a fundamental rule of international law: non-discrimination

on grounds of race, colour or ethnicity. The legitimacy of the government

was therefore challenged.

2.7 The most striking insight into the international community’s response to

apartheid policies and its view about the future is provided by the Security

Council, where South Africa’s partners. with the power of the veto, sit.

Whereas the Third World could be dismissed as providing an automatic

majority in the General Assembly, the Security Council’s actions could be

stopped by the three western powers. Yet, they did not. In I977, the Security

Council passed resolution 417 wuthout dissent. This resolution affirmed the

right to the exercise of self-determination by a// the people a/ South Africa as a

whole, irrespective olrace, colour or creed. The unit for seIf-detetmination is

therefore South Africa within its 1910 frontiers and the “people" are the

undifferentiated people of South Africa.

28 Resolution 417 of 1977 was therefore, in legal terms, a vindication of the

Freedom Charter of 1955 with its declaration to South Africa and the world

that "South Africa belongs to all who live in it, black and white, and that no

government can justly claim authority unless it is based on the will of the

people“.

23 Further, for the first time in history, an international body which has the

authorlty to apply rules to situations. invalidated elections and declared the

proposed Tri-cameral Elections of 1984 to be "null and void‘fl Through

Resolution 554 of 1984, the Security Counctl decided, with no dissentients,

that only the"total eradication of apartheid in a united and unfragmented South

Africa" could lead to a "just and lasting solution".

2.10 The persistent approach of applying the concept of self»determination to South

Africa must also be seen in the context of peaceful relations between states

Any entity based on racial or ethnic exclusivism would be a source of tension

in the region. This is vwidly echoed in Resolution 556 of 1984 by the

Security Council < passed at a critical period in the rising struggle against

apartheid - where the "legitimacy of the struggle of the oppressed people of

South Africa for the full exercise of the right to se/f-determinatian and the

establishment of a non-racia/ democratic society in an uhfragmehted South

Africa" was reiterated and the demand was made for the "immediate
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eradication of apartheid, the dismantling of the bantustans" and the taking of

the necessary steps towards the full exercise of the right to self—dete/minatian
in an unfragmemed South Africa.

211 The views of the international community towards partition or secessmn, as

expressed in these resolutions are very clear. There are compelling legal

grounds for the assertion that no state would recognise a state which forcibly
came into being on the basis of a racial or ethnic basis or which would be

identified with exclusivism of the nature proposed recently or In evidence

before the Law Commission during 1990 and 1991. Secession by force of

arms to set up a “Volkstaat” would, at worst, result in the cul de sac of non~

recognition. However, is there an obligation in law to negotiate a settlement
which would recognise the right of a self-identified “people" in South Africa to

self—determination on the ground that they have a right to form an independent
state?

3. Negotiated SeIf-Determination

3.1 The evidence given to the Law Commission by various parties and individuals

asserts such a right‘ Expressly in some cases, but implicitly in others, the case

for such an assertion rests on the need to protect Afrikaner "identity",

"personality", "nation—hood" or the values of the "volk". Such protection. it is

further asserted, can only be pursued through statehood based on the

international right to self-determination. The response of the African National

Congress to these demands is as follows:

3.2 The right to self—determination does not automatically mean the right to

sovereign, independent status, although a claim may, under appropriate

conditions, result in the acquisition of independent sovereign status in

international law. On the assumption that the claim to self-determination

includes a claim to sovereign independence, there are further conditions that

must be met‘ There must be territory which is occupied by the discrete

"people"; there must be a "population", No so—called ethnic group occupies an

appremable area of South Africa; all are dispersed throughout our land. Third,

there is the requirement of meeting a state’s intemational obligations. This

means that it must he "peace~lovmg“ under the Charter. Such an exclusive

State would be inherently unstable and could be created to commit regional

aggression, especially against a democratic South Africa, in order to "protect"

kith and kin who do not wish to join the "Volkstaat". Finally, there must be a

"government". To the extent that such a state would be based on the

principles of factual apartheid, this state would be a creature whose existence

would not only be the negation of obligations under the Charter of the United

Nations, but would effectively be a creature criminalised under the Convention

for the Suppression and Punishment of the Crime of Apartheid Such a

creature would comprise, if not radically erode, the international juridical

framework Within which South Africa's transttion is occurring‘
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Such a claim confuses the rights of a minority to have their human rights

respected and have their cultural rights, such as language, religion and culture,

protected as is consistent with international obligations. Those who claim

rights under the separate state theory are claiming rights to which they cannot

aspire, since they are not a "people" in the national liberation and international

sense. They are part of a larger group tied to a common history, language and

cultural, political and historical baggage. Basic to the right of people to claim

independence is that the right claimed must be one enjoyed consistently with

the obligations under the UN Charter. There is no right to self-determination

to create a state of raciai or ethnic supremacy.

The claim is not a claim to seIf-determination but a ciaim to secession from an

Independent and pre-existing state. Those who are making the claim do not

represent a people as defined in various internationai instruments and practice

which is mostly to do with matters of alien ru|e or undemocratic regimes or

tyranny. This ciaim is made by a party or parties whose programmes and

platforms are a denial and denngration of international law and the central

va|ues of the international order which values co-operation and peaceful

relations. This is therefore a secessionist claim transparently presented as

seif-determinatlon.

Claims to secession, inconsistent with any other internationallv-sanctioned

right, destabilise society and, if permitted, would reduce the right to seif-

determination to a meaningless juridical formula since every state on our planet

has some kind of minority subgroup. Self-definition, as proposed by some of

the claimants, is not an adequate basis for such a claim. in the absence of

national oppression, racial or religious persecution or total economic

deprivation, sub-groups have no right to secede, as the Law Commission in

South Africa has clearly identified in its document on human rights. On the

contrary it is the majority in South Africa who have been oppressed and who

now seek through the invocation of the right to seif-determination, the

protection of a new Constitution based on democracy and free participation.

This claim to secession is resisted in the African public order and in the larger

worid community on the practical basis that it destabilises the nationvstate.

threatens international peace and security and affirms no valid principles of

international law.

The claim confuses the rights a group or sub-group has to the protection

validly and legitimately accorded under the regime for the protection of

individuais and minorities under internationai law with self—determination and

independence. It is an invalid conflation.

The African National Congress believes that the proper and most satisfactory

method of dealing with the claims, aspirations and anxieties of minorities is in

the manner identified in the resolution adopted by the Conference on Security
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and Co-operation in Europe lCSCE) on 1990. It reflects the internationally

accented principles for the protection of discrete minorities. The opening

paragraph of this important resolution stipulates:

The participating States recognise that the questions

relating to national minorities can only be satisfactorily

resolved in a democratic political framework based on the

rule of law, with a functioning independent judiciary. This
framework guarantees full respect for human rights and

fundamental freedoms, equal rights and status for all

citizens, the free expression of all their legitimate interests

and aspirations, the restraints on the abuse of governmental

power, political pluralism and social tolerance.

They further reaffirm that respect for the rights of persons belonging to

national minorities as part of universally recognised human rights is an

essential factor for peace, justice, stability and democracy in the

participating States.

The ANC strongly believes in the principle of self—determmation as internationally

understood. Indeed, our organisation was set up precisely to overcome the national

oppression of the African people manifested by the South Africa Act of 1910. For

generations we have been ruled as though we were a conquered people. The Native

Administration Act of 1927 set up elaborate administrative structures to govern us.

We were almost totally excluded from the vote, denied the right to acquire land in

nine-tenths of the country, required to carry passes and governed by a dictatorial

network of officials accountable only to Pretoria. To this day our Presrdent, Nelson

Mandela, does not have the vote.

We know what it is like to be dominated and marginalised in the land of our birth , to

be discriminated against, to have our languages and beliefs treated with disrespect

and to be denied basic human rights because of our national origin. No-one IS more

sensitive to the importance of true respect for the rights of all groups than we are‘

The question is not whether to have self-determination, but how self~determination is

to be expressed in a country like ours‘ All South Africans share a common destiny.

We live together in the same Cities and on the same farms‘ We are involved in a

single economy‘ The problem is not how we can separate ourselves out, but how we

can live together without domination or subordination.

South Africa is a country peopled by men and women of the most diverse origins.

We speak many different languages, have different religions and different customs.

At the same time we share the same land have the same problems of health,

education, access to economic opportunities and the pursuit of happiness. We all

want peace, development, respect and a sense of security and worth.
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The ANC has long believed that South Africa belongs to all who live in it. Our

country is spacious enough and sufficiently endowed with resources to grant a

decent life to everybody. Everyone shall have the right to enjoy fundamental rights

and freedoms and to feel comfortable in all parts of the land.

Division has never solved any of our problems. On the contrary it has always

brought with it domination, inequality and conflict. we have learn to live together as

equals in the same country. If we cannot live together peacefully in the same

country, there is no reason to expect we can live together peacefully side by side.

True self-determination in South African conditions can only be achieved by means of

acknowledging the reality of our inter-dependence and not by forcing an artificial and

unsustainable independence. We have learnt from prolonged and painful experience

that selfedetermination comes from enjoyment of the right to inclusion in, and not

from exclusion from. the life of the country. It means the right to full participation in

every area of life without having to give up our beliefs, languages and cultures.

The self-determination of one cannot be separated from the seIf-determination of all.

Self-determination is certainly not consistent with baasskap in any shape or form,

indeed it is its complete opposite,

Concretely, self»determination in the context of the historical, social and cultural

reality of South Africa means the achievement of a voluntarily negotiated
constitutional settlement that contains the following basic principles:

1, The right to equal participation in all areas of life, equal protection and the

enjoyment of equal benefits under the law;

2‘ Mechanisms to ensure nondiscrimination, either against individuals or against

groups;

3‘ The right to use and develop one’s language and culture and respect for the

diversity of religious faiths:

4. Principles of good government which ensure that the institutions of state

represent the wisdom. skills and life experience of all groups and communities;

5. Guarantees for an active role for organisations of civil society including

cultural, religious and linguistic organisations.

All additions to further constitutional devices will help to ensure acknowledgement of

the diversity of the country‘

The first is an electoral system based on proportional reptesentation, which facilitates

the formation of political groupings to represent the most varied interests.
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The second is the acceptance of the importance of strong regional and local
government, acting within the framework of general constitutional principles and
broad national legislative policy. Regional diversity can reflect itself in a non-racial
and democratic way without violating the basic unity of the country.

In conclusion, we feel it is no accident that no clarity exists in terms of the territory
in which it is claimed that one particular national group, namely the Afrikaners or
"Boerevolk", should exercise exclusive sovereignty. If we accept that baasskap is no
longer permissible, then no such region exists in the country.

We cannot believe that the majority of Afrikaners would prefer to give up full and
guaranteed citizenship and cultural rights in a democratic South Africa, for the illusory
dream of undefined rights in a state without boundaries, without a name, without
governmental infra-structure and without international recognition.

We cannot believe that the majority of Afrikaners would wish to de-nationalise
themselves in South Africa so that they would need residence permits to continue
living in Bellville or Algoa Park, that they would wish to register at Stellenbosch
Universnty as foreign students or have to show passpotts in order to attend a rugby
game at Ellis Park.

We cannot believe that the majority of Afrikaners would wish to deny themselves any
right to be members of the South African Defence Force, the South African Police, or
the South African civil service; nor that they would wish to disqualify themselves
from working for the South African Broadcasting Corporation or to play in the South
Africa rugby, cricket or football teams.

To sum up, the components of self-determination for all groups in South Africa are,
firstly, the right not to be oppressed, secondly the right to maintain identify, thirdly
the right to cultural development and fourthly the right to political freedomt All these
rights can be guaranteed by appropriate constitutional arrangements based on
principles of non—racism, democracy and respect for human rights, including cultural
rights. None of these will he urthered by dismemberment or balkanisation of our
country.

SeIf—determlnation tor the people of South Africa as a whole, in all our diversity and
respecting the multiplicity of our languages, faiths and historical experiences, can
only be achieved by means of a constitution and institutions of government and law
that guarantee full equal rights for all. As a basic human right, the right to self-
determlnation cannot be seen in isolation from the rest of human rights. Neither can
it be exercxsed and enjoyed by any population group to the exclusion, and at the
expense, of any person or persons not belonging to such a group

 

pay- 16

Pl



1

SUBMISSION BY THE AFRICAN NATIONAL CONGRFSS TO THE TECHNICAL SUB
COMMTTHE ON CONSIIIU IIONAL ISSUES

MAY 19, 1993

RESTRUCTURING LOCAL GOVERNMENT POLITICAL. FINANCIAL AND
ADMINISTRATIVE STRUCTURES DURING THE PRE-INTERIM PERIOD

Introduction

This submission is based on a framework that has been adopted by working group one
(Legal and Constitutional) of the Local government Negotiation Forum (LGNF), and

incorporates the proposals presented by the non-starutory delegation to the LGNF.

This proposal is located Within the following understanding of the timeframes and
process of the transition to democracy in South Africa.

The ‘intefim phase' begins with elections for the establishment of a Constitueftt
Assembly/ Constitution-making body (CA) and an Interim Government of National
Unity (IGNU). The interim phase ends when the CA has completed its work, and the

IGNU is replaced following elections on the basis of a new constitution.

The period prior to these elections is defined as the pre»interim or pre-elections

phase, during which the Tmnsnional Executive Council (TEC) and the sub»councils

are established.

What is our conception at the process of transition for local government?

The removal of apartheid at local government level cannot Lake place in isolatlon

from a national framework.

There is a nmd for interim local government structures to address the crisis of local
government. However, interim local government structures should be consistent with

constitutional princtples adopted at CODESA. Local government restructuring should
not be used as a means to delink the local transition from the national constitutional

process. Our concern IS that such delinking will result in pre-empting cenain key
constitutional issues. and finalise the local government system during the interim

period.

Having said this. while the process of local government transition is to some extent

dependent on. and will need to be co-ordinated with national multi-pany negotiations.
delays in such negotiations should not prevent the introduction of pre-interim

measures at local government level.
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In term of local government rmructuring, what do we want to achieve during
the pmimerim period, i.e. in the period prior to elections for interim loml
government?

The pre-interim period must address the crisis of service provision at the local level.
The immediate aim should be to ensure that municipal scrvicu are properly provided
during the interim period. In addition, all residents should pay for services received.

In order to address these related issues, six specific problem am; nwd to be
addressed during the pre—inten‘m phase:

,
Legitimacy

Interim local government structura, that are more widely acceptable, need to
be put in place as pan of the solution to the services and the payments
problem.

Arrears

The writing off of arrears is a key issue for all parties to resolve in order 'to
move towards better service delivery and resumption of payment;

Quantity and quality of services

A system of measurable improvements in the quantity and quality of services
needs [0 be Introduced during the preyinterim phase. This system needs to
produce clear results that are Visible to all restdenis.

Maintenance of services

SerVices, once provided, nwd to be properly maintained. Existing Black Local
Authority administrations are not in a position to maintain services to a
sufficient standard, and agency agreements with neighbouring local authorities
have only provided short-term relief to the problem. This problem needs to
be addressed Ihrough the introduction of new interim administrative
ammgemems.

Affordability

There are two parts to this problem.

Firstly, as long as tan'ffs for services are calculated on the basis of segregated
unviable budgets (as is the current case with BLAs), the general criteria of
affordability will be very difficult to achieve Therefore, single budgetary

l‘l
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processes, on the basis of ‘one city, one tax base’ need to be introduced.

Secondly, there are large number who are unable to afford the cost of even
minimum levels of services. Interim tariff mechanisms, including intema]

subsidisation and other mmsures need to be put in place in order to address

the issue of affordability for the very poor.

" Public Education

Many families who have not been paying charges for services have become

accustomed to use their disposable income in other ways. A system of public

education, that outlines and promotes a set of negotiated interim political,

financial and admmistmnve measures, and assists families with a re-budgeting

process, needs to be put in p|ace.

The above cnteria have been put forward in an attempt to resolve the problems of

services and payments during the interim period. They are based on practical

expenences of civics and other organisations of some of the shortcomings of locally-

negotiated agreements over the past three years. Intenm measures nwd to deal with

the structural problems of local government in a far-reaching manner. The so—calléd

culture of non-payment‘ is a symptom of these structural problems that needs to be

addressed. The problems of non-payment are broader than the issue of the rent

boycott.

The pre-intenm phase should lay the basis for the transition to democracy at a local

level. Th1: should include the removal of exming local government counc1ls, and

then replacement \Mlh mtenm councils1 The boundanes mthin wh1eh such stmctures

exerc1se their powers must consohdate what was prcvtously fragmented on the basts

of race.

Prevmtenm structure; should cstabltsh multiApan) control oxcr local government

resources. Such structures will enable joint respons1bilily and authonzy to be taken

by all local government stakeholders.

It is also critical that unila1eraJ restructuring be stopped. The only effective prevention

of this is through the establishment of intenm pohtical structures.

A legal framework should be enacted to establish local negouauon forums. Local

negotiations should be encouraged as a means to ensure inclusive local involvement

in the process of local government transition

Local forums should discuss any issue that is relevant to the running of local

government during the pre-intenm and mtenm penods or relevant to proposals for

the establishment at new local government systems.
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Local negodations’s Will be an imponant and necessary component regarding the
running of local government in {he pre-imerim period. These forums will need to
involve load stakeholders and consensus proposals emanating from such forums
should be considered to be binding on all parties to the local forums.

Such forums should formulate proposals concerning future local government models.

Once intenm structures have been elected the role of the negotiation forums will
change. Final political say regarding the running of local government and the
submission of proposals for future local government systems in the area concerned,
will be vested in the elected body.

The LGNF and local forums should begin debating final local government models,
for submission (o the Constituent Assembly/ Constitution-making body.

The ANC supports the following option for the restructuring of the local
government political structures during the pre-interim period: Dis—establish
existing local government political structures (i.e. governing councils), and
replace with appointed Interim Local Councils (ILCS)

Interim local government councils: It is proposed that existing racially defined
constitutional structures be dissolved and replaced with single local government bodies
based on non-mcial boundaries. These new structures will be local government
bodies legally and practically,

These temporary local govemmenl bodies Will be responsible for the running of local
government in the pre-elections phase and preparing for local elections, They should
take the form of appointed Intenm Local/Melropolitan/Dislnct Counc1ls's (ILC).

Ideally [hlS appomlment should occur after {he aopointment of the National
Transuional Executive Councxl, but delays at the national level should not stall the
appomlment 0f ILC‘S.

Powers and functions: The powers and functions of lLC's will be based on existing
demmalised legislation or ordinances which should be amended and/or repealed and
made uniformly applicable (Le. applicable across what were previously racially
defined local authority boundanes)‘

Appointment of ILC’s: Every local level negotiation forum will be required to make
recommendations for the membership of the ILC, Within a Certam period of time.
The lLC W1” be constituted on the basis of parity between statutory and non—statutory
delegations.

In addition, each lLC could be chaired by an independent chair, assisted by two

2|
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assistant Chairs (one from each delegation)

Appoimment of the [LC could be by the proposed Local and Regional Government
Sub.Couneil if this structures is in place. In its absence. appointments could be made
by the LGNF (or a sub-committee thereon in terms of the existing pcwexs of
Provincial Administrators.

The sub council or the LGNF, whichever makes the appointments, should be obliged
to accept consensus proposals emerging from local forums, when: they have been
established in terms of national guidelines). The regional and national structures of

the LGNF could establish deadlock breaking mechanisms to assist were local forums
cannot reach agreement.

Decision making: ILC‘S should strive to make decisions on the basis of consensus.
however, the chair and assistant chairs should act as a deadlock breaking mechanism.

In the event of the ILC's failure to reach a decision, the chair should meet with

his/her assistant chairs and act as arbitrator whose decision will be final and binding.

A11 ILC decisions would be required to fall within the applicable legal framework‘;

Finance. servica and administration25erv1ce delivery, financtal and administrative

arrangements should be restructured according to the following principles:

451 Single budgets should be drawn up by umfied admintsttattons which
shall take full financial responstbtltty for the whole area within their

junsdtcuon. under the dtrectton of Interim local authonues;

4.5.2 Servmes should be prov1ded on a coiordmuted bags by unified
admmutrauons. under the dtrectton 0f mtenm \ocal authorities;

Preparation for local government elections: ILC‘S should begin making the

necessary preparations for elections for intenm local government, in conjunction with
the LGNF and the sub-Council on local and regional government. These prepamtions

should include voter regtstration and voter educauon,

Implications for changm to local government boundaries

The appotnted Intenm counctls should exercise control over all local government

functions on the basxs of junsdtctions that cut across exxsting racially defined

boundaries

Interim local government boundaries should be based on recommendations from local

negotiation forums.
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In many cases however, the demarcation of interim boundaries will be an extremelycomplex process. In order to address this complexity a representative localgovernment boundary delimitation commission should be established to hold hearingsand make rwommendations where conflicts arise within or between local, sub-regional or metropolitan areas.

The effect of pre-interim structures must be to ensure a single authority exercisespolitical authority overall resources in a given singlejurisdiction, based on non<racialboundaries. This may have to be achieved in different ways in different local
contexts:

‘ Metropolitan negions: In order to avoid preemptive restructuring it will be
necessary to draw a single political boundary around the metropolitan areas.
Such boundaries could be in terms of RSC boundaries or functional criteria.
In order to achieve non—racial jurisdictions (and avoid pre-emptive
restructuring) political authority will need to be concentrated at the top
Existing local boundaries should be used as deconcentmted administrative
boundaries under the single political authority, and resources (currently
concentrated in the white local authorities) should flow freely between the
administrative boundaries.

‘ Standalone citios/towns: The process of disestablishing apartheid local
government and establishing interim single political structures, administrations
and budgets must be defined and implemented during the pte-imerim and
interim periods. This is a process, and a separation of administrative and
political boundaries should be made to assist with that process

Rural local government: It is envisaged that interim district councils (IDCs)
be established. An option in this regard would be the establishment of strong
political lDCs. which excludes small towns within the rural distncti

It is proposed that restructuring of boundaries for all three at the above categories
include homeland (selt—govermng and TBVC) boundaries as well.

Interim legislation

Legislation should deal with running of local government in the interim and pre—
interim periodsi The legislation regarding the running of local government should be
both enabling and mandatory in chatacter.

On the one hand measures regarding the dissolution of apartheid local government
bodies and the establishment of institutional structures and financial frameworks
aimed at improving service delivery should not be made optional. Such measures
must be mandatory

On the other hand the broad mandatory framework should be complimented by an
enabling framework aimed at enhancing the capacity of the local structures and
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stakeholders to address issues in the previntcrim phase in a manner that is responsive
to 10:21 nwds and conditions

The legislation would nwd chapters on finance, administration, politiml strucmm,
electoral procadures, boundaries, service delivery, negotiation forums. national and
regional authorities as far as local government is concerned etc. The legislation will
probably need a section of general frameworks as well as chapters to dul with low]
government in the self-goveming territories and the TBVC states, and differing
arrangements within different local contexts will need to provided for.

Role of the Local Government Negotiation Fonun (LGND

The LGNF is an important negotiation forum, in that it brings mgether many local
government stakeholders and expertise.

One of the main functions of the LGNF should be to put forward proposals for new
legislation to replace the Interim Measures for Local Government Act, 1991, and
section 28 and 29 0f the Provincial and Local Authorities Affairs Amendment Act,
1992. This should be done as soon as possible, in order to address the current local
government crisis. '

The LGNF should have a structured relationship with the TEC sutrcouncil on local
and regional government.



TEC Sub council on regional and local government: proposed terms of reference
1. The sub council should exercise executive jurisdiction over the existing provincialadministmlions, self~goveming territories, TBVC states, and related centralgovernment departments (e.g‘ Foreign Affairs, Finance, Regional and LocalGovernment. Land Affairs).

A set of committees should be established by the suo-council to deal, inter alia, withthe following issues:

m Finance: Co—ordination and review of 93/94 budgets, and additional budgetaryappropriations:

' Land: Alienation. allocation and transfers:

' Administration: Reorganisation of administrative suuctures and processes,personnel and traming; review of strategic plans;

' Services: e.g. planning, health, housing, infrastructure, education andtransportation, to ensure continuity, co—ordination and provision of suchservices;

The committees should deal with the above issues at both regional and local level,where appropriate.

The committees should:

A: Review ex1sting statutory proposals and legislation:

* Initiate proposals for legxslation, budgets, restructunng 0t admintstrations:

SuperVIse any transntional measures that are introduced by the TEC;

The aim of the committees, and the sub—council as a whole, is to give effect to multi~party control over certain key areas, in order to level the playing fields prior toelections. The sub-councn, and its committees, would cease to operate after nationalelections for a constituent assembly, and an interim government of national unity.

In respect of local government, the subfouncil should have the followmg terms ofreference:

‘ Address the current cnsis of local government, particularly the collapse ofservices in certain areas. and the shortfall of finances;

Supervise the appointment at interim structures for the preinterim period;

‘ Create the necessary conditions for local government elections;

25
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Liaise directly with the Local Government Negotiaxion Forum on proposals
for electoral systems, boundary demarcation prom, voter regisn'ation and

the strucmrc, powers and functions of elected interim local government;

Establish a representative local government boundary demarmtion board;



INTERIM REQIQNAL ADMINI§TRATIQN

PROPOSAL FOR SUBMISSION BY THE AFRICAN NATIONAL
CONGRESS TO THE TECHNICAL SUB-COMMITTEE ON
CONSTITUTIONAL ISSUES

 

2.

INTRODUCTION

This document contains proposals for Interim Regional
Administrations which would be established after the first
elections. The powers and functions of the Interim Regional
Administrations would be a matter for the MPNP to decide
upon.

The final constitution (to be decided upon by an elected
Constituent Assembly) will make provision for the final

regional arrangements. The document entitled "ANC
Regional Policy (attached herewith) contains the ANC's

position in this regard.

REGIONS AND BQQNDARIE§

There shall be four regions for the purpose of regional

administration during the transition period, namely Natal,

Transvaal, The Cape Province and the Orange Free State,

with boundaries as created at the time of Union in 1910.

POWERS AND FUNCTIONS

The powers and functions of the said regions during the

period of transition shall be as follows:

3.1 Regional administration shall exercise concurrent
powers with national government in respect of all
matters allocated by national government subject to

7 ‘
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national government retaining overriding powers in all

matter.

3.2 Regional administrations shall implement, and/or

participate in the implementation of, laws and policies

of national government.

3.3 Regional administrations shall effect the phasing out,

and/or participate in the process of phasing out. as

rapidly as possible but in an orderly manner presently

existing regional structures and administrations as well

as all apartheid based structures within the said

regions.

3.4 Regional administrations shall ensure that all existing

structures of administrations and services are

rationalised and integrated into the said regions.

The areas designated as likely areas of regional government are

the following:

i The imposition of taxes in accordance with the existing

nationa| policy framework.

ii Education, other than tertiary education:

iii Health services including hospital;

iv Welfare;

v Housing

vi Markets and pounds;

vii Works and undertakings within the region, provided

that if works and undertakings extend beyond the

regional boundary, such works and undertakings may

only be carried out with the consent of the

8
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neighbouring region or regions affected thereby;

viii Traffic control;

ix The environment;

x Industrial and other development within the region;

xi Horse racing and gambling;

xii Town and regional p|anning;

xiii The imposition of punishment by fine, imprisonment or

other sanctions for the contravention of any laws of the

region;

xiv All other matters delegated to it by Act of Parliament.

STRUCTURES OF ADMINLSTRATION

4.1 Exggmive Committee

There shall be established in each region a Executive

Committee consisting of five to seven persons who
shall be chosen by representatives of the region elected

to the National Assembly, such persons to be drawn

from poiitical parties in proportion to the number of

seats each party holds in the Constituent Assembly in

respect of such regions.

4.2 Administrator

Each region shall have an administrator who shall be

appointed by simple majority by the Executive

Committee. The Administrator shall act as Chair of the

Executive Committee and its Chief Officer.

4.3 Executive Committee members may be

9
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removedlreplaced by the said regional representatives

provided that any replacement shall also be in

accordance with the principle of proportionality.

4.4 The Administrator may be removed/replaced by the

Executive Committee by simple majority.

The division of powers and functions between national

government and regional administration in respect of the

territories of the TBVC administrations shall be in line with

the rest of South Africa, subject to such phasing in

provisions as may have been determined by the Transitional

Executive Council.

LOCAL VERNMENT IN THE INTERIM

6.1 Local government bodies shall carry out the functions

assigned to them by Act of Parliament.

6.2 A regional council may delegate many of its powers or

functions to a local authority, and require the local

authority to execute such powers and implement such

functions on its behalf within the local authority’s area

of jurisdiction.

6.3 If a local authority fails to carry out functions allocated

to it by Act of Parliament, the Minister responsible for

local government may appoint an officer to discharge

such functions for as long as it may be necessary to do

so.

6.4 If a local authority fails to carry out functions delegated

to it by a regional council, the administrator of such

council may appoint an official to discharge such

functions for as long as it may be necessary to do so.
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Submission by the African National Congress

To the Technical Committee on the question of Fundamental Rights

During the Transition

Date 12 May. 1993

The African National Congress submits that the fundamental rights listed hereunder

should be protected and guaranteed in a transitional constitution, the Transition to

Democracy Act:‘

(a)

(b)

15)

(d)

(e)

(9]

(h)

(H

(k)

Fteedom from racxal discrimination and the right of both men and women to enjoy

equal rights tn an areas of public and private life.

Freedom of speech and expressnon which shall include the freedom of the press

and other media.

Freedom of thought, conscxence and belief,

The right to personal freedom mcludmg the nght not to be detained Without trad.

The right to personal privacy including freedom from arbitrary search and selzure,

integrity of the home and the Invmlability of personal communications

The rtght to assemble and demonstrate peaceably without arms, Including the

right to hold public meetings, gatherings and processmns and to DanCIpaIe m

peaceful political activity intended to influence the composition and policies of

governments.

The right to form trade unions, emptover’s organtsatlons and to engage in

col|ective bargammg.

The right to form and join assoctatlons and political parttes.

Respect for human dignity.

The nght of a person to use the language and to participate tn the cultural (ife of

hxs/her chOIce.

Any exnsting or future legislation during the transition which is contrary to these rights

shall be null and vmd.

It IS the ANC’s belief that the final Bill of Rights shaH be adopted by the Constituent

Assembly as part of a future COHSUIUUOn for South Africa,

1 , a .
See the AM: 5 proposed Transmon to Democracy Act annexed heretc and marked A
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INTRODUCTION
 

1. Working Group 3 of Codesa decided that there should be
established a Trans1tional Executive Council with various
Sub—Councils to carry out various tasks during the period
preceding the elections.

2. The broad task of these structures was said to be, ”... to
prepare for and to facilitate the transition to a
democratic constitution to which Codesa is committed and in
particular, the achievement of a level playing field and a
climate favourable to free political participation and the
holding of free and fair elections.”

3. One of these structures was identified as a "Sub—Council on
Foreign Affairs”.

4. The Working Group, however, recognised that the area of
foreign affairs was in a category different from the areas
of government televant to the other Sub—Councils.

5. Accordingly, it pointed "to the unique character of the
Sub—Council” and called for broader discussion concerning
1t.

6. In keeping with the decisions of Working Group 3, which
stated that ”there is a need for a multiparty Transitional
Executive Structure to function in conjunction with
existing legislative and executive structures ...”, this
Sub7Council should be set up and function in a manner not
intended to replace these existing structures.

AGREED TERMS OF REFERENCE OF THE SUB-COUNQIL 0N FOREIGN AFFAIR§

1. The SuDACouncil shall be set up as a body which will work
with existing legislative and executive structures with the
aim of achieving progressively the broadest possible
consensus on matters affecting the country’s international
interests, particularly its long term interests.

2. The Sub—Council should assist with regard to securing
agreements with the international community concerning any
contr-bution that this community may make to assist in the
peaceful transition to democracy.

3. The Sub—Council should assist in generating such
international resources as may be available to help the
country to address the socio—economic needs of the people
as a whole.

4. As agreed at Codesa, the Sub—Council will report to the
Transitional Executive Council.

wrrrxixxxttxxxtxt**x****x*
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Submission by the African Nationai Congress

To the Technical Committee on the Transitional

Executive Council

Date : 12 May, 1993

(Note : Further submissions will be made on or belore 19 May, 1 993 on the question or the powers, duties

arm functions of the sun-councrls.)

LEGISLATIVE FRAMEWORK FOR ATRANSITIONAL EXECUTIVE COUNCIL

1. A TranSItional Executtve Councrl shall be constituted Wlth executlve powers for

me followmg purposes:

(r) to prepare for and to facrlltate the transrtion to a democratic order In South

Africa:

(ii) to create a climate for free poiitical particxpatuon in Wthh -

(a) there Will be no Impedlment to Iegmrnate polrtical activities:

(b) there wrll be no mtlmldatlon;
1c) pohtical names and organisations WI“ be free to canvass support

from voters, to organise and hold meetings, and to have access to

voters for such purposes;

(d) the power of government will not be used to favour or preludice any

political party or organisatron;

(iii) to promote condmons conducxve to the hotdlng of free and falr electrons m

accordance wrth the provlsmns of (the Transition to Democracy Act).

m (a) Notwrthstanding the provrsrons of any other \aw, mctudmg the Reuublic of

South Africa Act, 1983, executive authority, rncludlng the making of

Prociamatlons, Ordinances and regulations, and any other discretlons
vested In the State Presrdent, Ministers or any other person by any law,

which may have an Impact on any of the purposes referred to «n sectlon ‘l.

and thCh relate to -

1i) regional and local government:

(ii) raw, order, stabllity and securrty;

(xii) defence;

(1v) any aspect of finance referred to In section 5(a);

(vi any asnect ot' foretgn affairs referred to In section S(el:
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(b)

(vi) any other matter assngned to the Transmonal Executive Council by

the State Prestdent;

shall be exercrsed by the State Fresndent, Minister or person vested With
such authority or dtscretlcn, In COnSUItaIIOn With the Transmonal Executive
Councxl, or If such functlon has been delegated by the Transrtional
Executive Council to a sub»councr|, in consultation with such sub»counm|.

All Proclamations, reguiattons and government notices dealing wtth matters
referred to in sub-section (3) shall be signed by the State President,
Minister or other person concerned, and countersxgned by a member of the
Transnional Executive Councnl duly authonsed thereto.

3. In addition to the executlve power referred to In section 2, and the other powers

referred to rn IhlS Act, the Transmonal Executlve Councnl wnl have the following

mowers:

ta!

{bl

(c)

(0)

lg)

to request Information from, and to have access to all records of, any

government, admmnstratron or organisation participatmg rn the Transrtional

Executive Councrl, insofar as such Information or access to such record, is

reasonably required by it for the purpose of exercisxng its functions;

to exercise a|| or any of the functions and powers referred to tn section 6,
or powers necessary for the achievement of the purposes referred to In

Section 6, and to deiegate the exercise of any of its powers and functxons

to \IS sub-counctls;

to receive reports from and to confirm or amend decisrons made by any of

rts SUDvCOUnCIIS;

to Inmate 0r particmate tn negotiations wuth any government,

administration, persons or bodles of persons m relation to any matter which

tn rts optnron may be retevant to any of the purposes referred to m section

1:

to appomt a secretary and such other officers and employees as may be

required for the proper performance of its functions, and to fix the

remuneration and terms of employment of such officers and employees;

to request officers In the Public Serylce to be seconded to it in terms of

section 13(6) of the PUDIIC SerVIce Act,1957(Act No 54 of 1957) in order

to aSSIst It in the performance of Its functions;

any other power reasonabty needed by it to enable It to acnreve Its

purposes and to carry out Its functions.

 

98992
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4. la) All governments Will keep the Transmonal Execunve Councrl informed of,
and WIN provtde It with copies of all proposed legislation, including

proclamatlons, bllls and regulations of governments or administrations that

may be relevant to the purposes referred to In sectlon 1.

lb) If the Transitional Executive Councxl has reason to believe that any

proposed legislation, lncluding bills, ordinances, proclamations, or

regulations, other than those dealt wrth in section 2(3), will have an

adverse lmpact upon any of the purposes referred to In section 1, it may,

after taking into account the necessrty for such legislation, requrre the

government or administration concerned not to proceed therewrth.

5. (al All governments, aumlnistratlons and parttmpants WI“ keep the Transmonal

Executive Councnl informed an the Transntional Executive Councn Will be
entitled to ask for and to TECEIVS from them, Information In regard to

proposed executlve actions by any government or adminlstratlon, or
contemblated actions on the part of any other partlcipant tn the Transntional

EXECUIIVe CouncrL that may have an impact on any of the matters referred

to In sectlon 1.

(bl It the Transmonal Executive Council has reason to believe that the
implementation of such executive or other actton will have an adverse

impact upon the purposes referred to in section 1 it may, after taking into

account the necessity for such action as far as such government,

administration or participant is concerned, requre the government,

administration or partlcipant not to proceed therewrth.

6. Without Iimtting tn any way the powers vested in it by section 21 the Transmonal

Executive Councrl Will have the following sub-councrls w'mch wnll report to It In

such manner and at such times as it may determrne:

(al A SUb‘COUl’lCII on regional and local government which wnll have the
followmg purposes -

lil to acqualnt ltself with developments ln regional and local

government:

(ii) to Identrfy and, in accordance with powers delegated to it, to take

aCIIOr‘l rn respect of aspects of regional and local government that
may have an lmpact on the purposes referred to W section 1:

(hi) :0 attend to matters delegated to rt by the Transmonal EXQCUIIVe
Councw
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ib)

ici

id)

‘ei

if)

(Q)

A sub-councxl on law and order. stability and security which WIII have the

purposes and powers as set out in annexure A.

A sub<councxi on defence which shall have the purposes and powers as set

out in annexure B.

A sub-council on finance which shall have the following purposes:

it) to acquaint itself wlth developments in government finance at all
ieveis of government, Including ail extsting governmental authorities,
be they on the central, regional or local government level;

(ii) to identlfy and, in accordance wuth powers delegated to It, to take

action In respect of aspects of governmental finance at all levels

which may have an Impact on any of the purposes referred to in

section 1;

iui) to acquaint Itself With any matter relevant to intergovernmental

financxng, and to make recommendations to the Transmonai

Executive Councnl in regard thereto;

(iv) to monitor and, in accordance with powers delegated to it, to

prevent any attempt by any governmental body to favour directly or

indirectly any pointicai party or organisation above others;

iv) to monitor and, in accordance with powers deiegated to it, to

prevent any attemot by any government body, directly or Indirectly,

to prejudice any political party or organisatlon.

(vi) to deal With any other matter delegated to it by the Transttional

Executive Councxl.

A sub-council on foreign affairs, which shall have the purposes and powers

set out in annexure C.

Sub»counc1i of elections which shali have the purposes and powers set out

in annexure D.

Save where the terms of the delegation of powers to a sub—council by the

Transttional Executive Councxi otherwise provude, ail demstons of sub»

counCiis WIH be subject to confirmation by the Transmonal Executive

Councxl, which if it OeCldeS to confirm a decnsnon, may do so

unconditionally 0r subiect to amendments requtred by it.

 

W904
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\J

10.

For the purposes of carrying out their functlons In terms of this Act, the sub-
counCIls shall have the same powers, Including the rlght to request and be
furnished With information, and to have access to records, as the Transmonal
EXECUUVe Councnl would have had, lf such functxons had been carried out by tt.

All participants in the Transmonal Executlve Councnl, and all governments and
admnmstratxons wnll be reqmred to comply wuth requests made to them In terms
of the provisnons of thus Act, by the TranSItional Executlve Come”, and all
Declsxons made in terms of this Act by the Transmonal Executive Council, or a
sub-councxl haying delegated authonty to do so, Wlll be binding on and will be
lmplemented by such governments, admlmstratlons and partlcipants: Provided
that—

za) If in relation to a requwrement of the Transmonal Executive Councnl made m
terms of sectxon 4(b), the government or administratlon concerned
contends that the necessny for the proposed legislation OUIWBIghS Its
adverse Impact, it may refer such Issue to the Independent Electlon
Commussron for a decnsion thereon, and may only proceed with such
legislation If the lndeoendent Election Commxssmn upholds its contentlon.

lb) If in relation to a requlrement of the Transmonal Executive Council made In
terms of sectxon 5(b), the government, administration or participant
concerned contends that the necessity for the prooosed action outweighs
lIS adverse lmpact, it may refer such issue to the Independent Election
Commlssmn for a decision thereon, and may only proceed with such action
if the Independent Election CommISSIon upholds lts contentlont

Any differences as to whether or not m any pamcular instance a matter falls
Within the scope of the powers of the TranSItional Executlve Counml, or one of
lIS sub-councnls, as prowded for in secttons 4(a), file) or file) to (el or whether any
proposed aCtIon or legislation including Proclamations, Ordinances or regulations
WI” have an adverse Impact on any of the purposes referred to In section 1, such
difference may be referred by any government, admlnlstration or pamcnpant to the
Independent Election Commlssnon for Its declston,

If any issue IS referred by any government admnmstratnon or participant to the
Independent EIECIIOI’] Commissnon for a desiston, in accordance Wlth the provnsions
of this Act, the Independent EIGCUOD Commlssmn shall as soon as possmle, and
after conSIderatlon of:

li) the disputed Issue;
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(ii) the views expressed thereon by the members of the Transmonal

Executive Council: and

iiii) any other matter consudered by the Independent Eiection

Commission to be relevant to Its dectswn

determine the difference and give Its decxsion thereon.

11. Any decision of the Independent Election Commisswn made In respect of any

matter referred to it in terms of this Act she" be final and binding and not subiect

to appeal or revnew in any court‘

12. A request to the Transmonal Executive Councfl or to a subecouncn thereof to

procure Information or to inspect records, pursuant to the powers which It has In

terms of this Act, which IS supported by at least one-third of the members of the

Transntsonal Executive Councnl, shall be given effect to by the Transmonal

Executive Councxl or the sub-councxi, as the case may be, and the Information

gathered in consequence of such request or inspection, shall be made available

to aii members of the Transmonal Executive Counml.

13. ia) The Transntional Executive Council shall consist of a representative of each

of the governments, administrations and organisations which constitute

Codesa, which commit themselves to the achievement of the purposes set

out in section 1 and which undertake to cooperate with and implement the

decnsions of the Transmonal Executive Councxi,

1b) Appomtments to the Transitional Executive Councn shall be made by the

State President by proclamation in the Gazette: prowded that In making

such appomtments, the State President shall act on the recommendations

of the government, administration or organisation concerned‘

(c) If a member of the Transitional Executive Council loses the confidence of

the government, administration or organisation which recommended his or

her appomtment, the State Presndent, on being adwsed thereof by such

government, administration or organisation shall, by proclamatlon In the

Gazette, remove such person from the Transitional Executive Councnl.

id) If a member of the Transmonai Executive Councxi dies, reSIgns from office,

or is removed from office in terms of Sub‘SeCIan 1c) hereof, the

government, administration or organisation prevvousiy represented by such

member shall be entitled to a new representative on the Transitionai

Executive Councxi, am] such appomtmeht shall be made by the State

PreSIdent In accordance With the prowsmns of sub-sectlon (1)) hereof,
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ie) Members of the Transntional Executive Councn Will be fulltime executives‘
(It will be necessary here to specxfy the procedures for determining the

salaries and benefits of such executlves, by whom their salaries Will be

paid, and what the terms and conditions of their serVIce Will be),

14. (a) The first meeting of the Transntional Executive Council shall be held at a
date and a place to be determined by the Chairpersons of Codesa, which

shall be a date not later than seven days after the Transxtional Executive

Council has been appomted in accordance With the prov-sions of this Act.

1b) The notice in the Gazette announcing the appointment of the first members

of the Transitional Executive Councnl, shall also spemfy the date and piace

of its first meeting

(6) The Transmonal Executive Councni shall thereafter meet at least once in
every week, and on such other occasmns as it may from time to time

determine.

(d) The Chairpersons of Codesa shall preside at the first meeting the
Transitionai Executive CounCII. At this meeting the Transmonal Executive

Councu shail appoint a secretary, who shall be a fuiitime officnal of the

Councfl, and shall decxde upon the procedures to be followed In convening
and conducting its meetings untii rules governing such procedures have

been made In terms of section 15.

(e) The secretary shall -

(i) carry out all duties assigned to him or her by the Transmonal

Executive Council;

iii) convene spemal meetings of the Transntional Executive Council if

requured to do so in writing by not less than one thlrd of its
members;

(iii) fix a time, date and venue for any meetlng called in terms of sub~

paragraph (ii) hereof which, save in the case of urgency, shall be

convened on not less than three days notice to the members of the
Transitional EXECUIIVE Councnl: provided that an urgent meeting may

be sailed on short notlce IV the caiimg of the meeting on short notice

is ratified by the Transntional Executive Councxi at such meeting.

(f) One-third of the members of the Transnional Executlve COUnCIl shall
constitute a quorum for any meetings
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15. The Transmonal EXECUUVB Council shall be entitled to make rules not inconsistent
with this Act, governing the convening and conduct of its meetings and those of
its sub-councns, and the manner In which tts business and affairs wdl be
conducted.

16‘ (a) The Transitional Executive Councxl and its sub-councils will endeavour to

take decisions on a consensus basis.

(b) If, notwithstanding attempts to reach consensus, such consensus has not

been achieved, a decision which has the support of at least 80% of the

members of the Transntional Executive Counml shall be deemed to be a

dectsnon of the Council.

lcl If any government, administration or participant In the Transitional

Executive Councnl wishes to refer a decisnon made In terms of sub-sectton

(D) to the Independent Electxon Commusston to be dealt wuth in accordance

Wlth the prowmons of thus Act, it shall refer such matter In wrmng to the

such Commxsswn not later than three days after such decnsron has been
made.

ld) If a decision taken in terms of sub-sectlon lb) hereof, is not referred to the

Independent Election Commission in terms of sub-section (0) hereof, it

shall, after the expiry of the period of three days, become final and binding,

and shall not be subject to appeal or revnew In any court.

17. (3) Meetings of the Transttional Executive Councxl may be attended by all

members of sub-councils.

(b) The Transntional Executive Councxl may InVIte any other person to attend
its meetlngs, and at Its discretion allow any person present at Its meetlngs

to speak.

((2) Decxsions of the Transntional Executive Council shall be taken only by the

members thereof, and persons who are present at meetings, but are not

members of the Transmonal Executive Counml, shall have no nght to vote

on any deslston‘

18. (a) Sub»counmls WI” have a multi-party character, and unless the Transttional

Executlve Councnl consxders that good cause eXIsts therefor, shall consust
of not more than SIX members“

(b) Appelntments to sub-Councnls, the removal and reolacement of members

of subicounetls, and the temporary appomtment of a person as a SUDSIltUIe
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19.

20‘

21,

for a member who is absent or unable to perform his or her cuties, Will be

mane by the State Prestdent by proclamation in the Gazette: provnded that

such appointment, removal, replacement, or temporary appomtment Will be

made by the State Prestdent in accordance with the recommendations of

the Transntional Executive Councti.

ci Members of sub—councils WIN be fulltime executives. (Provtsxon will have

to be made (or saiaries, by whom the salaries will be paid, and the

conditions of servtce.)

a) The State Prestdent, in consultation with the Transmonal Executive Council.

shail be entitled by way of Proclamation in the Gazette, and for the

purposes referred to in section 1, to repeal or amend any of the provisions

of this Act, or nctwnhstanding the provisions of any other law, to

introduce new provisnons Into this Act, which shall take precedence over

any other iaw that may conflict With such prOVISIons.

:1) Such Proclamation shall have the same force and effect as an Act of

Partiament, and shall not be subject to appeal or revnew In any court.

This Act and any Prociamatlon made under section 19, shall, notwnhstanding the

SeIf-governing Territories Constitution Act, 1977 (Act No 21 of 1977), apply

mutatis mutandis in every Seif-governing Territory as defined in section 38(1) of

that Act.

‘31 The Transnional Executive councnl shall from time to time determine a

budget to meet the reasonable costs of carrying out its powers and

functions in accordance thh the provtsions of this Act.

a) If there is a dispute between the members of the Transmonal Executive

Councxi concerning the budgetary requirements of the Councfl, then

pursuant to a request supported by at least one third of the members of the

Councxi, such dispute shall be referred to the independent Election

Commission for a decismn.

c) Any decismn made by the independent Election Commisston in terms of

sub—section (b) shall be finai and binding and not subject to appeal or

TEV|8W In any Court.

at The South African Government shall provide the funds necessary to cover

the budget of the Transvtionai Executive Councxi determined in accordance

With suD-section (b) or (c).

 page 9
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22.

(e) A Revenue Account shall be esxablished by the Transmonal Executive
Councn, and all funds made ovel to It shall be paid into such account, and
all expenses and disbursements Incurred by it shall be band out of such
account,

(f) The books and accounts of Ihe Transmonal Executive CounCIl shall be

subject to audit by the Audimr—General.

The Transitiona| Execuxive Councxl and its sub-councfls shall be entitled to
exercxse me powers and funcxions confevred on them by this Act m Transkei,
Bophuthaxswana, Venda and Ciskel.
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‘roposal for submisnxon by the African National Congress to tho
.scnnical sub-connxtt-o on eonse*$u%§oaa&—:ssuoo ”f , g 

Terms of reference for Sub-councxl on Local and Regional

Government

The Sub council should exercise executive jurisdiction over the

ex1scing provincial admiantrations, self—governlng territories,

TBVC states, and relevant government departments (ie. Departments

of Foreign Affairs, Finance, Regional and Local Government, and

Land Affairs).

A set of committees should be established by the sub—councll to
deal, :nter alia, with the followxng issues:

* Pintnce: Co—ordination and revxew of 93/94 budgets,

and any additional budgetary approprxations;

* Land: Alienation, allocation and transfers;

x Administration: Reorganlsation of administrative
structures and processes, perscnnel and training;

revxew of strategic plans

* Sarvicns: eg. planning, health, housing,
infrastructure, education, transportation, to ensure
continulty, CO—Ordlnation and prov1sion of services;

The cammlttees should deal with the above issues at both regional

and local levels, where approprlace.

The aim of the committees, and the sub—council as a whole, is to
give effect to multi-party jolnt control over certaln key areas,

in order to level the playing fields prlor to elections. The sub-

:ouncll, and Lts commlttees, would cease to operate after

national elections for a constituent assembly, and an interim
government of national unity,

Terms of reference for the commlttees:

* Review existing statutory proposals and leqlslatxon;

* Initiate proposals for legislation, budgets.
restructuring of admlnlstrations;

* Supervise any tran51tional measures being introduced;

In respect of local government particular, the sub—council

should have the follow1nq terms or reference:

 

* Address the current criszs of local government,

particularly the collapse of services Ln certain
areas, and the shortfall of finances;

* Supervise the appointment of interim structures for
the pre-Lnterlm perxod;

t



“eate the necessary conditions for local government

electlons to take place, after the national eLectlons;

 

Liase directly with, and take proposals from, the
Local Government Negotiation Forum on proposals for
electoral systems, boundary demarcatlon processes,
voter registration, and the structure, powers and
functions of interim local government;

Establish a representative local government
demarcation board to demarcate non-rac1al local
government boundaries for elected Lnterlm local
government structures;
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1 The TE Sub—Council on Finan (the SCF) will. notwithstanding any other law:-

1.1 amuaint ltsclf with re ‘ nt economic dcvclopmems. eoonotmc policy

ohiectjves and taxgcts for he medium term and mom parucularly. for the

ettumg 1994/1995 fiscal car:

'on on all function and budgeting committees

w a view to cnsuring at funds are not applied in a manner favouring

any political grouping arddpatiug m the election of a democratic

gq’vcmment and. if w ‘

E‘ecutivc Cauncil;

13 r ive reports indiaa detailcd departmental and regmnal casted

e euditure as wall as ports regarding Expenditures against budgetcd

ailounts:

ted. report us finding to the Transiuonal

l
1.4 b requixcd to approve: any umasures desiylcd to rationalise rrcasury

ncuons in the process f realignment of government structurcs dunng

t ition:

z
niake recommendations 0 the Transuional Executive Council and to thein

l . . . .
rFlevant dcpanments ucemmg the pnvausauon or tandenng out of

nations currenuy pcrf ed by relevant departments of state:

1.6 rect me aum’tor-gencml to investigate allegations of general or specific
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c prion and inefficiency. and will direct Lhe auditor-gcncral to xcpon

1'? k to [he sub-councfl u n completion of such invcsugau'on:  

  

  

 

  
   
  

 

1A7 bq entitled to recommcn the disciplinary measurcsjncluding suspension

an‘u/or dismissal of publ servants who fail to perform thcir tasks wnbin

mg necessary guidelines lazing to financial discxplinc and unauthorised

0r§ improper expendinuc;

1
1,8 inircgard t0 the 1994/19 fiscal year be rcquircd to approve :-

1.$.1 the overalllcvcl state expenditure;

the composiuon expenditure - security. 50613.1. economic and

general governm 1 broken down imo capltal and recurrent

_.
A-

‘
“
f
“ N

expenditure;

1.8.3 the level and co "Lion of any taxes to beyquCLCd;

l. .4 Lb: financing of budge‘ deficit;

1. j the comingch liaiilin'es of government.

?
1

1.9 niakc recommendauou‘ regarding 1h: overall efficiency of slam

c+penditure.

In the ciecuu‘on of its [CUBS o! eferencc 1h: SCF shall:-

Z.1 vc access to all rclcvarr information available from departments of state,

8 South African Resefle Bank. the Central Econon-uc Advisory Service,

I e Tax Advisorv Commucc and the National Emnomic Forum: +42



m
‘7‘.. be cnuded to reward} or ozherwxse acqmrc for the account of the

oliu'cnl pames repx

vailable from 111: so

med on the. SCF such other informauon not

   

   
   

  
  

   

 

s memioned in paragraph 2.1 above;

2.3 all have acccss m inf auou regarding disbursements made from the

are! funds operated

particular politiml p

the government in order to determined whether

is being favoured.

i
l

The sq will be required to prove:»

3.1 any new appoimmem ' Lhc public scmce of a person to the level of

.' ecxor or above:

3.2 any new imcmational cial agxccmems with any forcxgn government

1 imemadonal agency

33 fiswl transfers to e tiers of govcmmcnls. central departments,

tlonal sums and self overning states.

 



7mnaog-tia; hm. 3:»:ng :A'ngv‘ K.

3
5
g

‘
-
v
~
—
~
—
.
W

.
‘

.
A

 



INDEPENDENT

ELECTORAL

COMMISSION

5"



 



Submission by the African National Congress

To the Technical Committee on the Independent Electoral Commission

Date : 12 May. 1993

ELECTORAL (CONSTITUENT ASSEMBLY) BILL, 1993

To establish an independent electoral commission to conduct and supervise eiections,

to provide for a code of conduct of political parties and to regulate the voting of voters

and the election of members of the Constituent Assemb|y and to provide for incidental
matters.

1. Application of Act

1.1 The provisions of this Act shall apply in respect of the Constituent

Assembly elections and incxdental matters thereto.

1.2 In the event of any conflict between this Act and earlier legislation
regulating elections, this Act and the regulations made thereunder shall

prevail.

1.3 Save where the context otherwise provides, the provisiuns of this Act shall

apply to the national territory as identified and designated in 1910.

2. Independent Electoral Commission

2.1 , An Independent Electoral Commission shall be nominated by the Multi Party

Forum [or the Transntional Executive Council] and formally appomted by the

State Presndent.

2 The Commission shall constst of
.21 not less than seven and no more than eleven members of integrity and

suitable qualification ail of whom shall be eligible voters.

222 four persons from the International community who shall be appointed by

the State President upon the recommendation of the Multi Party Forum.

[Transitional Executlve Councrl]

2.3. All decisions of the Commission shall be taken by means of a vote and a
simple majority shall be sufficient to bind the Commission. In the event of

a deadlock, the Presudent of the Commlssion who shall be appointed by the

members of the Commission and who shall be a member of the
Commissxon, shall have a casting vote.

2.4. No person shall serve as a Commlssioner if such person:

2.4.1 remains an official or office bearer of any political party or political

organisation; or

2.4.2 appears on a party list as a candidate for the election.
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3. Status of Independent Electoral Commission

3.1. The Commussxon shall have the sole responsnbllity for the organisation,

conduct and supervnsion of the election in terms of the provisions of this

Act.

3.2. The Commission shall be independent of all governmental structures. lts

sole resoonsnbility to any other organ of government shall be to provide

written reports to the Transmonal Executive Authority on its decisions in

respect of the organisation and conduct of an election.

3.3 The Commission shall be the supreme body in respect of the elections and

shall have exclusive jurisdiction to apply and interpret this law. Its

decisions shall be final.

3.4. The South African Government shall provide the funds necessary to finance
the expenditure of the Commission, which funds shall be made over to the

Commlssmn from the Central Revenue Fund.

3.5. A revenue account shall be established by the Commission and all funds

made over to it shall be paid into such account and all expenses and

disbursements incurred by it shall be drawn from such account.

3,6. The Auditor Geneval shall audit the books and accounts of the Commission.

Powers and Functions of the Independent Electoral Commission

41, The Commlssion shall have the sole responsibility to organise and conduct

the elections and to make such arrangements as are necessary to ensure

that the electlons are conducted honestly and fairly.

4.2.1 The Commission shall certify to the TEC the fairness and freeness of the

election. The Commission shall, in addition to such certificatlon, be

empowered to decide on such measures as it may deem necessary to

correct or rectify substantial or material nrregularittes or unfairness in the

elections.

4.2.2 The Commissnon shall, in addition to the certlfication, decide on the

measures that it considers necessary for the parties to follow where, in its

opinion, the election was partly or wholly unfalr.

4.3. All powers of Ministers of State, governmental and local authorities in

respect of the organisation, conduct and SuperVision of an election shall be

derived solely from the Commissnon and shall be transferred to the

Commxssion.

 

page 2

53



ANC Submission to Technical Committee on the Indeuendant Electoral Commission 12 May, 1993

 

4.4. In particular and without iimiting the general powers of the Commission as

contained in paragraph 4.1 of this clause, the Commission shall:

4.4.1 apply the eiectorai system agreed to by the parties at the Multi Party

Forum:
4.4.2 identify the criteria for voter identification;

4.4.3 designate the applicable voting areas and polling stations; including mobile

polling stations;

4.4.4 determine where voters may cast their votes;

4.4.5 promulgate regulations governing procedures for the casting of postal votes

where the voter is incapable of voting in person because of his or her

illness or physical infirmity or physical disability or advanced age or because

of her pregnancy;

4.4.6 endeavour to ensure that each qualified voter be identified in advance of

such election; but each qualified voter who produces his or her ID

document or passport shall be entitled to vote whether or not he or she has

been identified in advance;

ALTERNATIVELY:

ensure that, save for the production of an ID document or a passport at the

actua| vote, each qualified voter shall be identified In advance of such

election;
4.4.7 determine the extent to which existing law restricts free politica| activity,

including access to voters, and shall promulgate regulations repeaiing or

amending these;

4.4.8 establish boards or appropriate machinery which shall have the power to

hear a dispute concerning electoral irregularities. provision of venues for

meetings, access to voters, intimidation and the breaches of the conduct

for political parties or any other matter referred to the Commission, subject

to a decision of such board or mechanism being referred to the Commission

which shall act as an appeal tribunal.

4.4.9 have the power to direct any governmental authority, including the police

and the Defence Force or any other body or person to perform and execute

tasks necessary for the implementation and conduct of the election;

4.4.10 work in collaboration with the independent Media Commission to ensure

that all political parties participating in the election be given reasonable

and fair access to all public broadcasting and telewsion networks by

means of an applicable code of broadcasting conduct, provided that the

Commission shall be the final arbiter in the application of the provusions

of such code;

4.4.11 determine the extent, if any, of party political advertismg in the electronic

media;

4.4.12 formulate and publish a code of conduct with which every political party

and each participant in the election shall comply together thh applicable

sanctions for breach of such code;

4.4.13 formulate and publish binding guidelines for the financmg of the political

campaigns of poiiticai parties. Such guidelines shall include a requirement

of public disclosure of each contribution in excess of R10 000,00 to a
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political party and the Identity of the contributor;
4.4.14 prepare, develop, Initiate and implement educational programmes for

Voters in the election. Such programmes shall be desugned to ensure that

all eligible voters understand the voting procedures and know about the

secrecy of the ballot. The Commission shall prepare as soon as is

practicably possnble after its constitution a budget for the financing of

such programmes to be tabled before the TranSItional Executive Authority

which, subject to its approval, shall make the necessary funds available
to the Commissmn;

4.4.15 administer such funds as may be allocated by the Commission for the

purposes of assisting political parties In the organisation of their respective

political campaigns. Such funds shall be allocated to political parties by

means of retrospective reimbursement of expenditure properly proved and

further in the ratio of the percentage of votes cast for each such party in

the election. Such money she” be allocated in advance to the Commissmn

bv the Government;

4.416 enrol monitors nominated by international bodies as officva| observers, be

responSible for their deployment in monitoring the eiections and receive

reports from such observers as to the conduct of such elections; in this

regard we wou|d propose the appointment of an observer agency to co-

ordinate the monitoring work, preferably the United Nations or a

combination of international bodies.

4.4.17 appoint subcommittees and regional counCIls which WIII perform such

tasks as the Commission deems necessary to achieve the objective of the

Commission. Such subcommittees shall be solely accountable to the

Commission and such decisions as are taken by a subcommittee WIII be

subject to appeal to the Commission:
4.4.18 act as an adjudicator and arbitrator on any matter related to the election

process and the election referred to it by political parties, political

organisations and the public including disputes referred to it by the

Transntionai Executive Councxi in terms of the procedures laid down in the

Transition to Democracy Act;

4.4.19 appoint electoral officers and other officials as it deems fit:

4.4.20 make any other arrangements and promulgate any regulations which it, in

its soie discretion, deems necessary for the attainment of its functions

and purposes.

5. Persons entitled to vote

51 All South African Citizens who have attained the age of 18 years shall be
eligible to vote for the purposes of this ciause.

5.1.1 Citizens. for the purpose of this clause, shall include all Citizens of Transkei,

Venda, Bophuthatswana and Ciskei.
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5,2 A person shall be deemed to be a cmzen by reason of any one of the

foHowmg grounds:

2.1 Birth in South Africa;

2.2 At least one of such a person’s parents was a South African citizen;

2.3 Marriage to a South African Citizen;

2.4 Residence in South Africa for a continuous period of at least five years
immediate|y prior to the registration of this Act.

5.

5.

5.
5.

5.3. Any person so entitled to vote as provided in paragraphs 51 and 5,2 sha||

exercise his/her vote in the area determined by the Commissxon.

6. Persons not emitled m vote

No person shall be entitled m vote if he or she:

6.1, has been convicted of any corrupt or Illegal practice under this Act;

6.2. is subject to an order of coun deciaring him or her to be of unsound mind
or mentally disordered or mentally defective;

5.3. is detained as a mentally ill person under the Mental Health Act (Act 18 of
1973) or similar statute in the case of a person resident in an independent

state so defined.

7. Voter Identification

7.1 The Commission shall draw up regulations concerning the identification of

voters. If it considers it necessary, it may prowde for a system of voter

identification cards.

7.2 In establishing proof of vctlng age, place of birth and citizenship, all

appropriate methods of proof of identity shall be taken into account,

including inter alia, passports, identity documents, birth certificates,

baptismal certificates, school reports and affidavits.

8. Party Lists for Election 10 Consmuenl Assembly

8.1. No person shall be eligible for inciusion on a party list unless such person

is eligible to vote and is not serving a current term of imprisonment.

8.2. Each person nominated on a party list shail confirm in writing his/her

consent to such nomination and his or her confirmation that he or she is
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iegally competent to become a member of the Constituent Assembly by

Virtue of being an eligible voter.

8.3. If a person whose name appears on a party list dies before the election

takes place or Withdraws consent or is Withdrawn by a political party for

any reason, the political party on whose list the person’s name appeared

may nominate a person to replace the candidate.

8.4. Each party shall furnish to the Commission a list of persons in respect of

each region as defined in the Transntion to Democracy Act in which it

intends to contest the election and shall furnish a second list to the

Commission in respect of candidates nominated for election on the national
iist as provided for in the Transnion to Democracy Act.

9. Registration of Political Parties

9.1. The Independent Electoral Commission shail register as a political party any
organisation which Wishes to contest the elections for the Constituent

Assembly If:

9.1.1 It is satisfied that it is an object of such organisation to propose a list of

persons to contest the election to the Constituent Assembly;

9.1.2 the organisation provides a deposit of R100 000,00 With the Independent
Electoral Commission, such deposit being forfeited in the event of the

organisation failing to obtain 3% (percent) of the votes cast in the
elections;

9.1.3 The organisation provides the independent Electoral Commission with an

original copy of its constitution together with the signatures of 20 000

persons qualified to vote;
9.1.4 The organisation provides a written undertaking that it Will abide by the

Code of conduct for parties and will accept the decisions of the

Commissmn and the result of the election:

9.1.5 the organisation provudes the Independent Electoral Commissnon With

the name of the organisation:

the full names and signatures of the national officers;

the business address and posta| address of the head office of

the organisation and postal addresses of its provincial or

regional offices.

50
50
50
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9.2. Uoon registration the Independent Electoral Commission shall issue such an

organisation With a certificate of registration.

93. Two or more political parties which have mutually agreed thereto may be

registered for the purposes of the election as one political party and may

assume for the purposes of the elections any name which such parties
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deem appropriate

9.4. Upon the date set by the lndependent Electoral Commission as nomination

day each political party shall submit to the duly deSIgnated officer of the

Commissuon a list of persons proposed by such party for MS lists for

election to the Constituent Assembly.

9.5 The Commissnon shall register the symbol or logo of each party.

10. Polling Districts and Poiling Stations

The Independent Electoral Commission she” in its sole discretion as soon as

practicable after its establishment but after consultation with duly authorised

representatives of registered political parties divide South Africa into as many

polling areas as it deems appropriate for the fair and efficient conduct of an

etection. All poning venues should be accessible to an voters.

11. Hours of Poll

The poll shall commence at 06:00 and shall close at 22:00. There shall be 3 days

for polling one of which sha|| not be a working day. The officer duly appointed by

the Independent Electoral Commission to preside at the poHing station shall be

entitled to permit voters to remit a vote in the event that such voter is in the

perimeter of the polling station by 9:00 pm (21H00).

12‘ Appointment and Powers of Presiding Officers

The Independent Electoral Commussnon shaH appoint presnding officers for each

polling district and where applicable for each polling station‘

13‘ Where persons vote

13,1. Save in the case of postal votes recorded in terms of duly promulgated

regulations issued by the Independent E|ectorai Commussion, a voter shall

vote in the regton in which he or she resudes or works.

132. Notwithstanding paragraphs 13.1, the Independent Electoral Commission

may promulgate regu|ations authorising that persons may vote m another

area if 6t deems it suitable for the fair and efficient conduct of the election.
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14. No voter to vote more than once

14.1. A voter shall, whether or not hrs or her name appears on more than one

voters list or more than once on the same list, be entitled to vote once only

for the eIectIon of candidates to the Constituent Assembly and subject to

paragraph 14.2 a voter shall not be entitled to vote unless such person

produces an identity document or a voter identification card.

14.2. In the event that a voter fails to establish his or her identity as provided for

in paragraph 7. the voter shall be required to make an affidavit to the effect

that he or she is eligible to vote and that he or she has not voted in another
district.

14.3. Such votes as are cast in terms of paragraph 14.2 must be verified by the
Independent Electoral Commission during the counting of such votes.

14.4. A person who makes a fa|se affidavit shall be guilty of an offence and liable

to convxction and penalties as prescribed hereunder.

14.5 The Commission shall draw up regulations to ensure that means are
identified to ensure that persons do not vote more than once.

15. Manner of Voting

The voting at the election shall be by secret ballot which shall in substance be

conducted in accordance with procedures promulgated by the Independent

Electoral Commission, which shall inter alig make provision for illiterate, blind and

physicaHy incapacnated persons to cast their vote. The ballot form should be

smgIe-columned and in aiphabetical order.

16. Counting of Votes

The Independent Electoral Commussmn shalt appoint a returning officer for each

poHing district,

17. The Chief Returning Officer

The Independent Electoral Commisswn shall appoint a chief returning officer who

sha“ not be an office bearer of or member of any political party or a candidate for

election.
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18. Offences

18.1.

18.2.

18.3

The lndependent Electoral Commission shall promulgate regulations as soon
as is practicable after Its constitution prohibiting corrupt practices relating
to the election campaign and voting, undue influence, bnbery, illegal
persuasion, or intimidation of voters.

The Commission shall be empowered to provide for appropriate punishment

in the event of a person being convicted by the appropriate court of law for

the commission of one or more offences specified in paragraph 18.1. Such
punishment may include the imposition of a fine, a term of imprisonment,

prevention from voting or being a candidate for election or campaigning for
any other candidate for elections.

The Commission shall ensure that the taking of public opinion polls and the
publication of the results of such polls shall be restricted in the two weeks
prior to the election. No such po|l shall be published in the period of

fourteen days before the election. In addition, the Commission shall ensure

that persons and agencies taking such polls clearly identify the cnnditlons

and procedure for the taking of such polls and which political party,
organisation or person has requested or paid for the poll.

19. Procedure for complaints in respect of electoral irregularity

19.1.

19.2.

Any duly authorised representative of a political party or eligible voter shall
be entitled to make application to the Independent Electoral Commission in
the manner prescribed by reguiation by such body in respect of any

electoral irregularity being a breach of any of the provisions of this Act and

on any of the provisions of such regulations which the Commlssion
publishes from time to time.

The Commission shall as soon as it is practicable have the application

considered in terms of the procedures laid down by it and shall make its

decision known by means of a written ruling, a copy of which shall be

provided to the applicant or his or her duly authorised representative. The
decision of the Commission shall be final.
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EXPLANATORY MEMORANDUM ON THE ELECTORAL (CONSTITUENT ASSEMBLY) BILL
1993

1. The African National Congress submits its proposals on the establishment of the

machinery for the conduct of elections to the Constituent Assembly in the form

of a Bill. Although the language used in the proposed measure may not be exactly
that of a parliamentary drafter’s version, the sense it attempts to convey couid

form the basis for such legislation.

2. The preamble provides in general terms, for the purpose of the Bill. It is now

agreed that the first elections should be conducted by a body which enjoys the

confidence of all sectors of our society and that it Shound be authorised to act

independently and have adequate powers.

3, The definitions clause wil| be inserted when there is agreemet t on the text of the
proposed legislation.

4‘ Section 1 refers to the matters. Firstly, the context for the Bill is the eiection for

the Constituent Assembly. Second, as there must be uniform legislation for an

election throughout South Africa, the Bill stipulates that its area of application is

the nationa| territory as established in 1910. The agreement of the "1 3V0 states"

to the e|ection process for the Constituent Assembly will entail acceptance of the

provisions of this measure. Third, the law must provide for resolving any conflict

between this Act and earlier |egis|ation, which is basica|ly the Electoral Act 45 of

1979 as amended and added to. The Independent Electoral Commission may wish

to substitute its own rules for the existing ones or to amend them and therefore

to continue some of the earlier provisions. But for the avoidance of doubt it is

made clear that this Act and the regulations made by the Commission shall have

precedence.

5‘ Section 2 constitutes the independent Electoral CommISSIOf‘L Because of the

importance of its role. it is proposed that it be neither too small nor too unWieidy

in composition Members shall serve in a full-time capacity and shall be persons

who enjoy the confidence of South Africans. Therefore, it is suggested that a
Commissioner should divest herself or himself of any office In a political party for

the duration of the Commission’s terms and must not play a direct role in the

election as a candidate. In addition to South African citizens, it is proposed that

four "External Commissioners" be appointed, to provide expertise to the

Commission and a measure of impartiality and external supervision.

6‘ Decisions of the Commission must be taken expeditiously. The addition of

external appointees therefore makes it possible that such deCISIons can be taken

by a Simple majority of the Commission‘ As such, Commissioners will provide the

element of detachment and impartiality.
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7. Section 3, dealing with the status of the Commission, is the heart of the proposal.

Section 3.1 provides for the Commissmn to have sole control over the whole
election. It provides for the Commissmn’s independence and. in order to ensure
speed of decrsion-making, for the finality of its deciSIons.

8. Section 4 refers to the powers of the Commission. In a transttional situation, a

body which acts as a referee must have the authority to determine whether the
election was "free and fair“. This the Commission is entitled to do and it will
report to the Transitional Executive Council. In addition, Section 4 authorises the

Commission to propose or to take corrective action, including putting parties on

notice where it considers that the behaviour of a party. its officials or members.
is not consistent with the demands of a free and fair election.

9. The electoral system decides the method by which the electors will vote.

Whether the election should be conducted on the first—past-the»post system or by
proportional representation on a list system is a matter for the Multi»Party Process

to determine and not the Commission (Section 4.4.1).

10. The Commission is given the discretion to determine the criteria for Identifying

voters. It may decide whether a voter's register is necessary or whether the
issuing of voters’ cards to eligible voters will suffice. In any event, the production

of a passport or identification document at the actual voting station is sufficient

evidence of citizenship and entitlement to vote. Identification of voters must take
into account a multiplicity of methods of proof (Section 7.2).

11. Entitlement to vote has to be distinguished from identification. In common with

other countries, entitlement to vote is determined by citizenship. It takes into

account that racial and gender factors or practices are echoed in present laws
and, to that extent, amends existing citizenship rules.

12. Voting must be in person, on one of the three designated days set astde for the

elections in the area determined by the Commissmn (Section 5.3). The only

exception to personal voting is the proposal for postal voting by persons incapable

of voting in person because of illness or physical infirmity or physical disability or

age or pregnancy (Section 4.4.5). No other provision for postal votlng is made to
ensure that there is no abuse and, at the same time, fairness for all parties.

13. The Commission is authorised to set up subcommittees and councils to enable

it to perform its functions. It may therefore devise the best method for the
efficient pursuit of its tasks. In addition, it can establish mechanisms for the

investigation and hearing of complaints.

14. If the Commission is to perform its functions satisfactorily as the guardian of the

electoral process, it must be able to instruct in the last resort any person

(including departments and security personnel) to perform necessary tasks

(Section 4.4.9), have the ultimate authority where it shares a function with
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15.

16.

17.

18.

19.

20,

another body (Section 4.4.10) and enforce rules and procedures such as a Code

of Conduct for Political Parties on the parties, officials and participants in the
election (Section 4.4.12).

Provxsion is made for binding gundelines for the financing of political campaigns

lSection 4.4.13). assistance towards the election expenditure of parties (Section

44.15), regulation of political advertising in the electronic media lSection 4.4.11)

and the regulation of public opinion polls (Section 18.3).

Section 19 deals with the requirements covering the registration of political

parties. In addition to the requirements laid down in this section, the Commission

will have the standard power to refuse registration if the name or the symbol of

a party is similar to or identical with the name of another party; the organisation

of the ballot, including the arrangements for the ballot paper; and the security of

the electoral process.

The Commission will liaise with international (including regional) official observers

and monitors and in co-operation with these bodies will be responsible for their

deployment in monitoring the elections. These monitors wnll report to the

Commission which shall take their observations into account, together with its

own assessment. in coming to a decision on any matter (Section 4.4.18).

The provisions relating to party lists for elections to the Constituent Assembly

(Section 8 and Section 9.3 and 9.4) are based on the assumption that the
electoral system will be by way of the List System based on proportional

representation. Under this system, a party obtains a number of seats in

proportion to the total number of votes it wins. Hence, the treatment of

irregularities and breaches of electoral rules, etc., are not based on a constituency<

type election as in the Tricameral System but on the responsibility of parties and

those who must account on behalf of the party.

It is necessary, in our view, to lay down in the parent act the number of days as

well as hours of voting in which the election is held lSection 3). These are matters

of great significance and cannot be left to the Commission. This provision takes

into account geographical, employment and social conditions in our country.

The other provisions are common form features of any electoral law. The African

National Congress will be pleased to provide to the Technical Committee

supplementary documentation to explain the reasons for and justification of

specufic proposals or to expand on this memorandum.
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ANC’S RESPONSETO THE INITIAL REPORT OFTHE TECHNICAL COMMITTEE
ON THE INDEPENDENT ELECTORAL COMMISSION (IEC) DATED 21 MAY 1993

AD PARAfiBAEfl 1,_8_

(1) Emma: The ANC reiterates the contents of paragraph 5.2 et seq of its initial
Submisssion in this regard. This will enable numerous South Africans who might have been
denied citizenship rights by the apartheid State to vote.

(2) Qfl'miflfllfl'1: The ANC notes in passing that the provisions of Section 4(1)(a) of the
current Electonl Act, Number 45 of 1979, would exclude most of its own lmders from
paxticipating in the proposed elections. The ANC’S preference is as stated in paragraph 6 of
its Submission in this regard.

W14].

The ANC cautions against the use of the phrase "interim Constitution" as it connotes a fully
fledged interim Constitution which may impinge heavily on the territory of the Constituent

Assembly which the proposed elections should produce. The ANC‘S preference in this regard
is a simple Transition to Democracy Act intended solely to prevent the emergence of a
constitutional hiazux during the period of constitution-maldng. This, we believe, will obviate
the obvious delay entailed in the making of an inteiim Constitution which will be superseded
by the new Constitution to be made and adopted by a Constituent Assembly.

W

While the ANC is not per i: averse to the notion of an interim Parliament, it wishes to point
out that the primary objective of the proposed elections is, and should beY to produce a
democratic Contitution-making Body that will make and adopt a new Constitution for South
Africa.

AD PARAGRAPH 3

The ANC is of the view that the definition of the State upon which the proposed Electoral

Act shall be binding should be broader and that, therefore, the TBVC territories should be
mentioned specifically. No—one must be left in any doubt whatsoever that the Act shall be
binding upon whole of South Africa as stood in 1910.

AI) PARAQBAEH 4

The ANC notes the contents of footnote 8; however, the ANC is opposed to a proliferation

of Electoral Commissions particularly because the majority of our citizenry will be

participating for the very first time in an election. Besides, the question of the forms of state
still has to be settled in the process of constimtion-makingt

ADPARA RAPH

It is the view of the ANC that the adjudication role of the IEC should not be confined to "the
conduct of political patties ,.." It is not altogether unimaginable that in numemus instances
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the [EC Will have to grapple With problems penammg to the attitudes and conduct of state
officials, security personnel. chiefs and indunas who may be tempted to deny some of the

participating parties freedom of political activity.

ADP H1

[t is the view of the ANC that political parties and organisations. as well as the
administrations of the TBVC territories and the Self-goveming territories, should also be
covered so that the [EC should be seen to be independent of and seperate from them as well.

W

The ANC wonders in what capcity the State President, the leader of one of the parties that
will be contesting the Constituent Assembly elections, will be entitled to receive reports of
the IEC. An impression may be given that the IEC is primarily accountable to the State
President, the legitimacy of whose office under the current constitutional order is impugned
by the majority of the disfi'anchised citizens. As all parties. including the National Party
Government, of which the State President is Head, will be represented on the Transitonal
Executive Committee ('I'EC), it is not necessary for any of the lmders to be given anything

that smirk: of preferential treatment particularly with regard tothe proposed elections.

ADP H7.1

The ANC is of the view that the composition of the IEC should, as far as possible, reflect
our collective commitment as parties to ensuting direct involvement and representation of

women in public affairs

Furthermore, proposes that the words "seconded for this purpose by Accredited

International Organisations and/or foreign Governments, and" be deleted (this applies
to paragraph 9.12 as well) The {EC should be entitled to select international experts instead
of being given seconded persons who may or may not be experts.

AD PARAQRAPH 7.2

This pamgraph, read with pamgraph 1t 12 of the Report, may exclude some of our

outstanding personalities from appointment to the [EC because they might have "held
Political Office during a period of three years prior to the date of the Transitional
Elections." Furthermore, those who may be appointed to the IEC may subsequently be

disqualified and prevented from holding Public Office for a period of three yea: after the

elections. For one thing, our outstanding lawyers, whom we may wish to consider for the

judiciary in a new South Africa, may be disqualified if this paragraph is retained as currently
framed. This would make it well nigh impossible for us to get suitable people to serve on the
IEC, given the history of our country, the educational and experiential malaise afflicting the
indigenous African majority and women. For this reason, the ANC therefore reiterates the
contents of paragraphs 2.4tl and 24,2 of its Submission.

AD PARA RAPHI

The ANC is of the view that the involvement of the National Patty Government, or a TBVC

AS



0r selfigoveming temtory administranon. or any political party or organisation in any mane:
affecting the IEC should be avoxded. Therefore. this paragraph is unacceptable to us as it is

currently drafted; it may tend to give the Minister of Finance an unfair advantage and an
influence on the the DEC, thus undermining its independence.

AD PARAQBAEE 16.1

The ANC proposes that it should be made clear to all and sundry that the IEC has the sole
responsibility to organise, conduct and supervise the elections. This paragraph therefore
should be framed in such a manner that it does precisely that.

ADP 71

The ANC is anxious that vote! education should, as far as is possible, be conducted in all

languages predominantly used by our people in various parts of the country. Furthermore,
adequate provision should be made for those eligible voters who are disabled or illiterate.

W

The ANC prefers the use of the Identity Documents issued by the RSA Government or those
issued by the administmtions of the TBVC territories as well as Voters’ Cards issued by the
IEC as primary mans of voter identification. The IEC should, at the same time, be entitled
to designate appropriate and adequate means of voter identificationt

W

Due to the fact that preparing a votexs‘ roll will take a long time to conclude and may cause
a lot of anguish and confusion as illiterate and inexperienced people struggle to get

registered, the ANC proposes that, for purposes of the Transitional Elections, there be no
registration of voters. A simpler process that would be primarily designed to help the [EC
in planning and in the counting of votes should be looked fort

ADPARA 7

In order to prevent any confusion, the ANC recommends that as pan of the process of
registration of parties, pictures of the leaders of parties be included and be put on the ballot
papers.

éé
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Submission by the African National Congress

To the Technical Committee the Independent Media Commission and

the Independent Telecommunications Authority

Date : 12 May, 1993

Introductory note

The submissions contained herein relate to the Independent Media Commission. In this
regard, we would like to give notice that a more comprehensive submission in legislative

form will be delivered by Wednesday 19 May, 1993.

With regard to the Independent Telecommunications Authority we generally support the

proposals that emerged from the CODESA process as a sufficient basis for the

preparation of draft legislation. Further proposals from us dealing with specific aspects

will be filed by 19 May, 1993.

Independent Media Commission

1. Appointment and Term of Otfice

An Independent Media Commission shall be established by Act of Parliament.

11 After nominations from the public to the Multi Party Forum, the final selection by

the Multi Party Forum of seven commissioners, including that of the chairperson
and vice-chairperson, shall be confirmed by the State President by notice in the

Gazette.

1,2 The term of office of the IMC will be subject to review by the Constituent

Assemny/lnterim Parliament.

2. Objects of the IMC

The main objects of the Commission shall be:

2.1 the promotion of freedom of expression in order to assist the creation of a climate

favourable to free and fair elections;

2.2 the promotion of fair and equitable access to broadcasting services by political

parties, organisations or movements:

23 the monitoring of broadcasting services to ensure compliance with fairness

guidelines on the coverage of issues with regard to elections and political parties,
organisations or movements;and issues related thereto;

2‘4 the monitoring of broadcasting services to ensure compliance by broadcasting

services and political parties, organisations or movements wuth provisions on
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political broadcasts and political advertising;

2.5 the monitoring and review of an government information services and
government-funded publications to ensure their impartiality;

3. Powers of the IMC

The Commission shall have the power to:

3.1 mediate and adjudicate disputes between broadcasting services and political

parties, organisations and movements;

3.2 require broadcasting services to broadcast a counter-version of a particular

programme or facts and opinions expressed within a particular programme.

3.3 impose financial penalties on broadcasting services for noncompliance with

provisions of the Act.

3.4 recommend the suspension, cancellation or revocation of a broadcast licence

should the licence holder consistently and purposively contravene the provisions

of this Act.

3.5 suspend the publication of a government-funded publication should that

publication contravene guidelines

in the Act;

4. Functions of the IMC

In the promotion of its objects the Commission shall -

4.1 establish committees, which shall include a Political Communications Commit‘tee,

a Fairness Guidelines Committee, a State Media Committee and a Monitoring

Committee;

4.2 ensure fair implementation of rules on party political broadcasts and political

advertising, fairness, and government information services and

government—funded publications; such rules should be negotiated and agreed to

before~hand;

4.3 mm inquiries;

4.4 monitor broadcasting services;

4.5 audit, monitm and review government-funded publications;

4.6 make recommendations to the TEC with regard to government information
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4,8

4.9

services;

inform both the Electoral Commission and the TEC should the Commission

become aware of any matter that may have an adverse impact upon the

maintenance of a climate in which free and fair elections can be conducted;

act as the guarantor of the independence of the SABC Board and the Independent

Broadcasting Authority by holding inquiries into and publishing findings on any

alleged undue political or economic interference with the activities of both the

Board and the Authority

perform such other functions as may be assigned to the Commission by or under

this Act or any other law.

5. Jurisdiction of IMC

The following shall not be within the jurisdiction of the IMC:

5.1

5.2

the printed media (the IMC will merely liaise with the Press Council, if and when

necessary);

programme content of broadcasting services insofar as it does not relate to

political developments, party political broadcasts, political advertising and the

coverage of issues with regard to elections, political parties, organisations or

movements.
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SECTION

INTRODUCTION

A Heated Debate

The debate on different level. of gmmmt
tn South Africa. and in particum km the
degree to which regatta should have
autonomy, has become heated. The issues
are not only what the powers and boundaries
at regtanll And local guvuutucm ahould be.
but who decides. how and when.

Usually the debate IS presented in terms that

are both gmssly oversimplified and quite
wrong. It i: said thn the choice before 50th
Africa ts between 2 highly centralised state
dtrecung a centrally pllnncd economy,
allegedly the ANC pctstt-ion1 on the one hand.
and a highly dfl'cflllfiluud state with a fxee
cunnomv on the other. snid to he the Smuh
Atrium government's position on the other.
Both ptmttons Ire mismprcsented.

The ANC stands for a united nan-racial and
nnn-scxtsL dcmocrnuc South Africa. This

means we want a South Africu that ta unificd
but not over centralised. It must heve a
cttnhntutton which pmvidu for democracy It
all levels, popular participation at every lcve|
of gmemmenL and I distribution of powers
and t‘uncuons at nattonnl, regional Ind local

levct which mtt but achieve this objective.
and also ensure development and endicatton
of inequalities created by Ipmhetd. This can

only take place within I national policy

framework.

We in the ANC want democracy and
development at all levels, and look forward to

the private sector making an essential
contribution to the nation‘s well-bctng. The

South African government. on the other hand.
ts really interested in creating dtsgutsed NP-
daminated homeland; even if this means
wrecking the economy and even tfit results in
promoting population movements so as In
concentnte potennal voting support in
regions of potenual NP hegemony. If ttu;
were to happen. the binemeu of the past mu
rc—surfnce in new forms, and jull as
Balkanisauon is bringing disaster to the
Banana, so would it: equivulent in South
Africa ten our counuy 1pm.

We have no problem with the democratic
principle that ditfcrem parties can hold office
at natioul Ind tegioul levels. Any healthy
democracy recognises the: people in I cenlin
area might prefer the oppmition party to the
governing party at the netional level. Whll
South M19! wau|d not he nhle. m hear would
be the crutton of mtm-statcs ruled by
ethnialty bued parties and putting m
different directions.

The term: unimy states Ind federal stem
hive both been misused. Many unitlry states
have federal feature; and many federal state:
have unitary ones; the Federal Republic of
Germany thus has I more centnltsed state
system than the United State: of Amencn.
uespue tnett‘ dtttmm names, Furthermore. tn

reality. in both those countries in ail but a few
relatively minor mum's, legtslatt‘on adopted
by the nahonal legislature wxil ovcmde law:

adopted by the local state:

What matters is the relationship between the
different levels of gavemment and haw they
III connect up in the tout cnnsutuuonal

picture.
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Our Objectives

The way that government is structured in
each country will inevitably depend vuy
much on its histnry and on whit the purposes
of govmem u'e Ac!“ to be. In the case at
South Attica. we are involved in the process
of knitting together the state again After the
nightmmsh dismemben'nents created by
apartheid. We are trying to transform an
oppressive state built on division and
inequality into n democratic one that serves
the interest: of the whole South African
nntt'nn.

Our goal i; In emble everyone to live finely
ana wnh digmty Anywhere in the counuy. and
to create sable and efficient institutions lo Is

In give the best possible chances far the

MCunwu rum,

. democnuse cur had. so that
people are as directly mvolved as
possible tn shaping their dating
at every level ofsovemment;

nth‘u'miae the possibilities ct abuse
of power which could result from
the overcoacentndon ct authority
in too few hands;

reduce And eliminlte the massive
iuequnliu‘a established by
apartheid. by making resousces
zvailnble for the advancement of
those oppressed and kept back in
the put by rucial discrimination
and acne: opprueiou;

progressively do away wtth the
massive imbalances between

 

development of democracy. peace and reg'on: and between urban and

pmpcmy fonu. run] areas within regions:

The ANC wants to: ' fuilitate the development of an
. t ' ted, efficient and‘ dc-nctaltse our country, so that tmeya' e. .pcopll c“ sum to think of lntcmSOIflé’ competmve nancml

themselves politically a: South m” 7‘

M3“!!! hcldmg d2]::1; £63; - ennble people to take pride in Iheu
“1 net n ma“ cu uulmw and lmguuge m a spmt at
mm" “Pm or "nme group nou-ncinlism democncy and
IMF“ ”n.0, correspondtng and respect for the language. culturedehnlle polxttcal compartments: "d beliefs 0‘01”“

. Przylmmly [nififuzlluzzgxhfi Health; our country, creating the conditions
J," mu?“ ml these are no for economic advance. emblishing : climate
favemmen: w instruments of of peace and wlennce and embarking upon
”"5“ 5e 2‘ Last na dcunu (ion orderly and sustainable programmes to
25?“:1: :“ihe n meansp for impmve the livu of the mzjan'ty, can only be

enabling mule m 1m». in achieved by mm: at a national hffnn
I m . d ‘ on with and undemken With a sense of nanonu
anie'gcfl-vgf ruponsibility. We can never succeed if we

I P‘ | ' have a multiplicity 0f conflicting panda

‘ discourage politicalmobilisuu‘onan gamed culls.” a muluphufy of feudmg
thc busts of race, ethnicity or “mum:
language and especially to prevent
state power at my level from being Soft Boundaries
used for purposes of ethnic
damnation. intolerance and forced Undeflyini [hg whole presentanon um
rancvalsofpopulntionf, follows is a concern {or three fundamental

and interrelated fights: the tight to freedom.
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the nght to democracy and the nght LO
cevelapment.

The UISIC tssue ts net whet powers should be
reserved for the regime and what powers set
attde {m the central govemmenL Rather. it ts
what the relationship between central.
regtanal and loal government should be In
rupccl of the national. regtonal and local
dimensions of the tasks that face the whole
country,

Thus, educltt'on. health. housing.
melaymenl, u‘anspon and economic
d-velcpment. l" have to be uuuduued both at

nationl and submw'oml levels within a
stngle ultloml policy framework.
Govemmental structure: will be so orgamsed
sue‘h lhal regions will participate fully in the
Iormulntion of policy. The issue is not how
to sepmte out exclusive competence for one
level as aglinst the other. but how to ensure

upptapmuz respetuiblllty .ml «euunlnblllty
all each level. and the hnn-nont'ous interaction
ul'all levels.

Follnwing from this is the necesstty to have

sort houndanes nther than hard boundaries in
relation to different levels of government.
While we have to be rig‘d rather then salt on
hlslt.‘ constitutioml principles such as multi-

pany democracy, nqmlity uué fundamental

nghts and freedoms, our thstitulional

mangemcntz should be as flexible as

ptNSIbh.‘ so as to enable them to grow and

Adapt themselves in the light of experience.

Thus. the provision of services should not
smp at this or that lurd boundary. Nor

should responsibility for development be
cnnt‘tned to one hard level of government or
lhfl ttthnr t'lvil servica. police and
dcvclupmenl sxmctures should be designed

wllh a new to harmonising and integrating

rath‘f than to sealing off and separating their

lunetiuns.

Interrelationship of
Checks and Balances

finally, the question of timlng is important.
We are totally against the prescrtbtng of
structures and powers of regional and locnl
government ‘ttt advance of the process of
adapting I new constitution. We accept the
general pn‘nciplee that there should be
nltloml, region“ and local level: of
government. that each should be
democratically elected rather than appointed.
uud thut the consutuuun should lay down the
principle: on which they Are to be structured.

It should go without saying that the general
prlnetples of the Blll of Rights enshrinlng
universally recognised fundamental nghts
and freedom should apply throughout the
country at I" level: ofgovemmeht.

Beyond this. we feel that the detenuinztton of
regional ctmutuma and the spent"; um of

functions for the regions and locel authorities.

is something tlnt should be done as part and
parcel of the elaboration of the constitution as
a whole. Apart from the feet that institutions
created by structures that lack democratic

legitimzcy will themselves lack legiu'tmcy.
and hence be vulnenble to futute mack.

constitutlons simply cannot be made in a

ptecemcal hshlon.

The whole concept of checks and balances

require: thlt all the checks and all the

balances be known and be in place And
tntencting with each other at the same ttme.
Certain checks and balances by thetr very
nntute cannot be created in isolation fmrn
other checks and balances. The new

constitution will be an integrated package of

intentlnted rlzhts. duties. rnmhanimx m
procedures. not an Issernbly of consututtonat
spare parts.

Thus, the shlpe and mm: of the regwns
relates to far more than the simple devolutton
of power from the centre. It affects the
electoral :ystem for the country as I whole
(whether to have regional as well as mrional
lists). the composition of the central
legislature (there are strong argument; for an
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“PP" “Du“ blsed estenrinlly cn regtntul
rcpresentattaa). amendments to the

:onsltlutlon (whether or not I certain

percentage of regent have to agree to certain
amendments), the role Ind htneu'otunz 0f
Sllle fiscal and monetary insttmu‘ons
(spectally it: telatton to revenue collecung
ana transfer paymens). the structure of the
army. police force. and prison service. Items
of responsibility and aecounubllily in the
public ndmminlmtinn, end the nntarun and

luncnonlng of the judiciary.

It is the ANC': view, as articulated M the

Policy Conference, that the details of the

powers. functions. role: and boundaries of
the regatts carry such constitutional
tmponance that only a netlonal and
demucnucnlly elected Constituent Assembly
should arrive at any finll decision on the
matter. The National va Govemmem.
lmwuver l: u? the vlew thet the powets,
functtnns and even the boundaries of future
regional govemment should be settled before
a Cunsmuent Assembly is elected. Thls is
clearly undemocratic end unlocepmble.

The Constituent
Assembly Decides

We mtght add that then: is support for the
tden nf relatively strong meunpolitan

government hetng established in the areas of
yealer Johunnesburg. Cape Town, Durban.
Pnn Elizabeth and posstbly elsewhere. It
would be unwise Indeed to adapt rigid
schemes of regional and load government
that preempted balanced discussion of the
desirability or othemee of establishing such
metros and ensuring that they take their
f'lfur 91m Lutnl wmltudon-t
scheme,

u. :1":

It ts expected that. within the framework of
clearly enuna‘tted general princtples of

camtttunomlism, democracy and non-ncistn

agreed to m advance, there will be a

constdemhle degree of give and take on all
these questions at the Constituent Assemhly
This was the expenenee in Namibia. where

.wc Rttional Pol‘cy

the Cetutiluljun thn emerged met extenstve
discussion was signed by every sxngla
pnniclpnnt at the constitution-mzlung body.

The objective in South Africa will be to draft

a consutution that has the assent and suppon
of the overwhelming majority of South
Africans with I view ta creating n counu-y tn
Which the overwhelming nmomy feel

comfortable and at home.

The question of regional and local
government is I difficult one for any country,
and paniculaxly for one where Ipanheid has
cruted so many false boundaxiel Ind

divisions. The proper time and place to:
determining the prectse stmetures and
powers of zovetnn-tent It all levels, is after
(and not before) elecuons have been held; to
create I legitimate and widely represenuuve
cnntth' nnlnn-mnking hndy

Transitional arrangements

In the meantime. Ill we Ire called upon to do
is ID melee suitable tnnsldoml tmngements.

beating in mind that there are many honest
civil servants whose intcxests have to be dealt
with in tt fair and practical way. In this
respect. we propose that the {our pmvtnces
are sufficiently familiar and are sufficiently

capacleut to pmvtde the basis for progressive
re-t‘ntegndon of Bantustans end homeland:
into the mainstream of South Afn‘can political
and administrative life, pending the adoptmn
ofa new Constitution. A powerful argument
in favour of this approach ts that a
infrastructure already exist at provistanal

level to provide the set'vtces and facilities
reineorporntion of the homeland;

Loohng to the future, it is imperlnve that the
ANC spearhead wuhln the broad democmtlc
movement the formulation of clear and
concrete proposals on regional and local

government for submission at the Cunstttuent
Assembly. Let the other groups allow
themselves to present the whole question in
terms of how best thev can dine to power.
Our task is to help determine how the new
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South Airica can be shaped so um our me-
me! am of: unmd, open, prosperuus, non-
mmal. just Ind democratic society can be
mlised. After the mum: of apmheid Hug
Ind no less, is what our people and me world
:xpch
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SECTION

THE RELATIONSHIP
BETWEEN THE
DIFFERENT TIERS
OF GOVERNMENT

In the South African Constitutional debate

there is genenl consensus among the
different potin'al man that a new
democratic constitution for South Africa
should umvid: fnr mm: um nf finvemmrm

csnrral, regional and local. There ts
agreement that cach levat of chcmment
should be democnticuliy elected. with certain
spectfied power! And functions protected by

the cnnstttution, where appropriate.

In nrder to ensure that historical inequalities
are redrcsscd. citizms are equally mated Ind
pmtcctad by the constitution, where sgecd,
‘m m nnrtmary lhtll regional and lacnl

guvcmmznl opcnatc Within a national
t'mmewnrk guided by the same set of

dcmocrauc pnnciplcs.

II is often taken as given that decentralisatton

will bring government closer to the citimry
and as such act as I buffer Igtinsl an over

cantratised bumucncy. However. in
pracucc decentralisation does not Ilw‘lys

yicld the expected dsmncrlu'c Ind
accnuntahlc raults. This is one impomnt
constdmuon in swing, thcmfom. that the
autonomy of regional and local government
cannot be sun as absolute. For example, in

South Atria govsmmg powers were
devolved to homelands which are nsionany.

and oftcn locally based. This. however. has

MCkmt Pout,

Simxisrly, for purposes of co—ordinauon and
reasonable uniformity in service prowston.
csuticn should b: expressed agatnst
allocating powers and functxom excluswely
to a mug}: tier of government. Hence the
ANC proposes concurrent pawns mong ths
three tier: of government with ovemdiug
powers rnserved for the central govenmzmt
u is ch. as: in Gummy. For cxlmple.
central. regional and local gavmtment could
play I role m the pmvision of sducsttonal and
health serviccs in their mpective mas o!
nperltions.

In order for regional and local governments ta
carry out their functions effectively and
effiu‘eutly they need to have an appropmte
combination of political and 5501 powers. [n
xddition, uthilc annual immune has A NJ:

to ensurz equiuble redistribuuon of resources
from poor to rich regions. it is equally
important for sub-nationsl government to ct:-
ordlnat: development and strive to reams
inequalitiu ‘In their own Areas ofjunsdtctlon.

In dealing with the diffcrcnt usrs of
government. a number of issues need to be

resolved. While South Africa currently has a
numb»: uE metropolitan nus. il ha; nu

metropolitan governments. The ANC views
the creation of metropolitan governments tn
cutaia pans of the country as cssenual to the

cans: of umfymg. dc-racistismg and
democmtising attics in addition to the mar:
:fficient and ct'fccttve pmvision of affordable
semccs.

Metropolitan governments, in plsccs like
Grunts: Johannesburg, Capo Town er Dumnn
will necessarily be large, populous and
relsnvely powerful.

The ANC sees metropolitan government as a

form of local zovemment, and accordingly
located in the third tier -below regional
govzmment. The ANC envtssges two lads

 

aften brought repression - and not (or tins) of dutaion-making and
govemment-closertothcpeople. mponsibility wuhin a mcaopolitsn

gcvemment: thc metropolitan govommml
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wmh’, um me pnmA-‘y nxm numonuu [or
boroughs) wuhin me are: of icjunsdicuon.

lnmfar u the more run! area are ounccmad.
(h: ANC envisages the creation of larger
geographical forms 2f loal govemmenl:
dismm councals. The similarity W111)
mcnrapolinn govemmem Ii: in the {m xhax
there would be two [even of dccision—
mukmg, powers and functions wuhin such
district coundls: Ihal of the counal itself. and
uh... uh». (hum IA...” .111-.. w. .mm um...

Hnwcvcr, the district council is seen us
commuting pm of ma mini tier of
government wnhin the uvcnll constitutional
fnmcwork‘

Funher mention needs (a be paid to the
possml: form and relationship batman the

mm! and first tiers of govemmcm.

Finally, it is wonh recording the ANC: view
lhul we envisage u significant to]: for cvil
sxmzly in ensuring um All liars of
guvcmmcm - and the relationship between

such nets - become and remain transparent.

sensuivc, accounuble Ind democratic. In our

ennaepfien, civil seam, vmlnl~u dhcu:

bodies such as rdig‘ou: omniadons, trade

unmm. civic associations. professional
bodies. studcm orgamufions, culluml

groups, amnismions of [be disabled.
)numng bodies and the women's mavemenl.
They wuuld b: mdcpcndcm of the am: and

lhmr nghl xa cxisl would not be dependent on
1hc aulhomauon of the slate.

Al the same lime may could collaborate wun

Ihc Male «1 sccunng me objectives of the
cunsluuu'on. paniculafly in relation to
gunramccxng basic freedoms, securing social

advancement. healing ‘hc divisions of the pan
and pmmolins rclig‘xous, cultural and

linguxsnc dghu. Co-opaan'on with the sme.
huwever. will not mean common by the sme

ur subordinmion lo iL These bodia mus:

rcxam their nghl lo cmicise mu: Actions. to
demand improved pcrformlnce. and x0 makc

proposals for reform. at all levels of
government.

uw-mmng bodies should be rcquxmd to

keep the public adequately interned on .u

mums affecting the pub": inthsl. and to
make nasanlble provilions for organisations
of civfl society to be heard in Malian lo
mitten affecting die rights and expectauons
of melt cansmuencies.
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SECTION

FINANCE AND
RESUURCES

A critical component. of the balance (ha!
needs to be drawn between the powers of

central. restona! and local government within
the framework of a nuttonll. democnuc
Cunsutution lim within the vital role of
unance ant: resources. In thts section, the

policy document deals with this cntical issue.
seeking to examine the relationship between
potitical decentralisation and the allomdon of
fiscal powers and functions between the tiers
tttgovemmcnt‘

3.1 Fiscal Decentrallsation

Given the tmpumnce oi emnnmic
cnmidanicns and the Incl that finance is m

many cases the rut key [0 political influence.
l x: vttal that the manner in which the new

constitution deals with decentralisation of the
tiscal system is coherent, and consistent wnh

the dented structure of political

decentralisation. It must be appropriate to
modem economic conditions seeking to

enhance democratic accountability while
onuunng that tho public rouureea oi the

cuuntry are shared fairly amongst the whole

populatton.

3.1.! An tmphasts on local control

The starting pomt should be a strong
cmphasm upon the need to strengthen local

control over :he use of public resources. This
helps to ensure that usage is efficiently and
appropriately tailored to local conditions.

ANC Regional Fcliry

The [ink between paymg uxcs und receiving
public services must be recognised as an
important element in the strengthening of
democratic xcccunubility, and is most direct
at the local levdt

3.1.2 The constraints nn
decentralisation

However, there are substantial conslramls on
the extent to which the fiscal system can be
mntnllsed. While mesa have Ilways
existed. they have grown more compelling in
recent decades because of the rapid increase
in the mobility of goods. people. services uad
information, Ind the consequent
intensification of the national integration of
the South African economy. Policies
inlmrhlrld in am pm nf lhl nnllllq- gui-ldg-
have impact on other am

Fiscal deceuuattsatian must not compromise
the capacity for the authorities to exercise
sound manlgemcnt over the economy as a
whole. A prerequisite. for example. of
implementing eflfective policies to control
inflation Ind unemployment levels is that the
autonomy o! decentralised government over
taxation. spending and bon'owing must not

clash with effective ovcmll management

Local and regional governments :hould be
empowered l0 borrow, for capital
expenditure only, subject to the approval of

nauonal government and the Reserve Bank at
respect of external borrowing; and subject to
the authorisation or approval of nattonal
government in respect ofintemal borrowing.

Finn] dmalealiutian ahoutd ‘uulJ usuiuu

allowing me many distonians to be
introduced into the economy which prevent
resoumes from flowing to best use. The

more axes differ acmxs different areas. the
more the flow of resoumea across the country
will be inefficiently distorted. Atlowmg
regions and local authorities too much power
to diston economic conditian: in their favour

could lead to chaotic results as each authon‘ty
couh‘nunlly the: to outdo its neighbom. IF
businesses are to compete effecttvely, the
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extent to which regional and local nuthonties
should be allowed to compete must be
limited. Linked to this is the need to even the

rspomtbility for redistribution across the
cnuntry as a whole. Micro And

macroeconomic distortions could arise if
htmrtess Ind the wealthy tn some pans of the
country are forced to bear a greater
reaponeibllity for dealing with the country's
twveny and inequality then in other plnl; ctr
tt the poor tn some areas ue treated worse
than in others. It would Also lead to
inefficient and undesirable mlgntion of both
the rich and the poor.

The need to place at neh'onal level the key
responsibility for effecting Ind co~otdimtin3
mdietributiuu, is panieulat'ly impomnt in
South Africa - given the severe spatinl
imbalance between the location of needs and
rmturces. The level of inequality in the
caunlry compromises the extent to which
accountability can be bend on I direct

ttlalionshlp between payment of taxes and
recetpt of public services.

Thug more important even than the call for

'one city one tax bose' is the need for 'one
cttuntry one wt base'.

Bnlttnntnn tho .nutnet Mt-fiu-‘luui-e.yem

vanattons which can be permitted in the

pmgressthy of taxation. but also constmns

the autonomy which cm be given to different

regmns over how resources Ire spent. To a

large extent it is the nature of the overall

package of public goods pmvided by the

authorities which determines the extent of

redistribution: for example, spending

resnuteu on ensuring .wJ yummy

education (or all has greater tedistributive

Ctlnlenl than subsiding unlvetsities.

By the same token, flsul decenttalisation

should not compromise the capacity for

coherent national policies on urbaniution to

be implemented. Allowing regions to

compete in melting themselves as unattnctive

as possible to poor incoming mignnts in the

lmve tlm they wlll 3w elsewhere will make

co harem urblmntton policies imposstble.

3.2 Technical constraints
on devolving taxes

The nature of most of the sigtificant taxes
nukes it impossible to give much power to
lower tiets or government over how they are.
levied. For example, oven the national
integration of the South Afrim economy,
allowing VAT to be levied at different run
in different rep‘om would lead to enormous
admlnutntive difficulties. Even where tl is
levied u the same me. identifying in which
region the tmny firms which operate
nationally actually 'add value' would be
almostimpossiblei

For stmtlu msotu company tax can also not
be assigned to any particular region or
locality: while ustgning custom dun” lo
peniculnr regions would be very arbitrary.

Similar difficulties are to be found with

income ux; it is cReh difficult to tdentify
clearly where income is actually canted.
Furthermore, where income tax rates are
different in different areas, ensuring that

male don‘t mister fnr mt mlrnnfirttl tn lnw
would be 1 difficult policing task.

The problems of Imgmng fixed property

taxes. such as rates. to a particular area are
much less severe, melting them much better
candidates for devolution to dccentnlised
levels of gavemment. Some excise duties.
such as filel levies may also hold greater
nntnntinl fnr nnrentnllsntian.

A distinction needs to be dnwn between:-
assigning partlculnr taxes. such is mining
uxee, to the region or local area in which they

are supposedly generated. allowing each

region to see its own rate; and - assigning
panlculnr taxes. levied at a uniform nte
nationally, to I whole level of gavemmenL ll:

this case some formulae would be required to
Inlure thn the munuuu Ill ultlul hilly
between the diffcnnt gcvemments at that
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tevclt

1n cuher case. cunstdemuon mtut be given to
the way in which chmgcs in economic
conditions could interfere unduly in the
relationship between different levels of
governmenL For example, over recent years
the contribution of mming taxes to the total
tax pool in South Afric- tn; declined very
stmiftcantlv. while the contn‘bution of inmma
tax and UST/VAT has risen. Hid I
pamcullr level of government been
dependent mainly on mining taxes. for
example, it: capadty to perform would have
been severely compromised

3.3 The need for fiscal

transfers to effect
decentralisation

The above arguments make it clear that, as at

present. considenble nztioml control needs

to be exercised over the overall fiscal system.
and mu I large proportion of taxes will
tncvlmbly have ta be collected it nation]
levelt However. to accommodate a man:

suhmminl and effective decentralisation ot‘
mliliml power than exim n pment. better
mechanisms thl need to be found for

'ransferrtntt resources (mm the nhtinnnl fimts
to laws: level: of government than hive
cxtsted up till now.

These transfer: wtll full unto two mlin
categories. firstly, where regional and local
government is given responstbility for
Implementation of nlLional policies, transfers

will hive conditions attached to ensure that
nattonal policies are indeed adhered to in

tmplemenuu’ont Thus, within clearly defined
ualtutully determined panmetets,
decentralised govemmeuu would be able to
finc-lun: the Ictual pattern of expenditure to

smt local needs. The majority of transfers are
likely to fall into this category.

Other mustets, however, would have far less
stringent conditions attached, and would be
aimed at enabling lower tiers of government

Fag.”

AM: ltuwnnl Polky

to implement poltciu m areas where the
cunsnmuon gtvcs them powu: to act
autonomously. These 3mm would have la
take into account the capacity 01 vanou;
lower level government: In raise their own
resources to that inequalities amongst reguons
and localities could be counteracted.

3.4 Institutions for managing
meat manner} and the
decentralisation of taxes

Given that the way in which responstbillty
and central ove: the tnmfen is exercised
affects the relationship between different
IeveIs of gavemment. it would be unwise to
leave such control entinly to central
government. On the other hand. trying to fix
in the constituuon the deml of how tnnsfets
are made would tend to be etthcr too vague
nr mn rigid. nr hnm

The ANC proposes the creation. by means of
a statutory act of parlilmem. I permanent Ind
independent Advisory Commission an Fiscal
Decentnlisatlon.

Such I Commission would be structured on 2
non party-polih'cal bIS|S in whtch certatn
puwets for advising on the structure Ind

mrrhnrttem of fitml doo-ntmlioutiun wauld
be vested. This Commisston would b:
answerable to unusual parliament as a whole
tncludln; the chlmber m which the regtons
are represented n national level. [Is powcxs

should extend to aspects of tnnsfers between
all levels of government.

Its task would be to advise zavemmcnt how
best to ensure that lhe allocation of taxes and
transfem tn the Van'mt; Inch of gwmmm.
take: place wnhm guidelines laid down tn the
constitution. Thcse guidelines must be
consistent with the extent of politial
aumnamy decentralised government Is to

have, and with the Bill of Rights. Such
guidelines should ensure that transfcts are
made in such a way that lower levels of
government are able to plnn property; that
they are structured so 8‘ to enhance
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efficiency and local accountability and lhm
mm: on nml In III” III Iiiullm

mommnng. The guideline must seek. in a
transparent and objective mmner, to redress
mcqualilies between regions.

The Advisoty Commxuion on fiscal
Desenmllsauon will advise government on

m: gnnling of powers of taxation to lower
levels of government within this ovenll
framework. This should be done in a way
which enhmcel auounublllty and which
allnw: lower lawLI of govammcnl wmc
lemy la misc uddluoml revenue to deal
wuh lheir own Jpeclfic problems. F‘xmlly. lhe
fiscal Commission could Ilso play an
advuery role in emu] nus.

Steps shall be taken In ensue lmupmncy.
ckfimcncy and accounubllily in the

cxncndilur: of public funds. To this end. an
lndependcm Fiscal Audit Office Mll be
required and empowered lo audit nau'onal
regional and local govemmcm expenditure.

3.5 Resources, economic

and the structure

of decentralisation

An impllcnuon of the above slrucmm of fiscal

élr'rl'nlrnlmllnn ll Ihlt hrf‘lllll’ mnnrrn m

l0 he culleclad largely on I national basis. and

dlslnhuud by mean! of transfers. drawing

huundancs lo ensure that each region has

slmllar economic strength becomes rclnu'vcly

unimporum. This openl the way for maionul

hnundaries m be drawn on the basis of :

wudcr range of critcrln. including how

regional rcprcsemalion can represent lh:

regoml divusily of the country at national
level for lhe purpose of national policy

making
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SECTION

4
POWERS AND
FUNCTIONS OF
REGIONS

”fl... mtied 1am in my in-Iwork fur

rcgtonal government is the rclntionship

between, on the one hand, regional Ind

centrut government and. on the other head.

remnnal and local govemmenL This issue is

must sharply nised in the delineation of the

pawn: of the region tn regud to the powers

at the centre. The proposed legal formulation
is act out in the first anncxure to this
document. The formuluion advanced in this
prnposal establishes lhfl regionll govemmcat
WI“ be empowered to exercise I lnw-making,

tad n-tmttiun {mm in rnlminn tn thl arul
listed in the schedule, provided that regional

tegtslatiun will have no force where it is
repugnmt to national tlws. Thus, tn regard
tn its Iegtshttvc end executive powers, the
centnl state shall have concurrent and
averridingjurisdiction.

Regtnnal govemmenta shall also hnve the
nowen to imptement and administer muonal
polxcy and tegslnttnn, when empowered by
national legutau'nn to do so. The areas
4.2:thqu I: likely nun! of mgmnnl
gm’cmmem m the following:

The imposition of taxes in accordance
wtth a nndon-l policy fnmework

operating within guidelines overseen
by the Advisory Commission on

fiscal Decentralim‘on.

ti)

(ii) Education, other than
education;

tcniary

ANC tum Palm,

(iii) Health :cmcs tncludins hosptuts;

(iv) Welfare:

(v) Housing;

(vi) TnnsPon, including harbours.

airports Ind midi:

(vii) Market: and pounds;

(Viii) Works Ind undertaking with‘tn the

mgon. provided that it works Ind
undsmkiny extend beyond the

regional boundary, such works and
undemldn my only be earned out
with the consent of the netghbounng
region or region: afiected thereby;

(ix) Traffic control;

(x) The ermronment;

(xi) Industrial and other development

within the region;

(xii) Horse racing and gambling

(xiii) Town Ind regonal ptanrung;

(xiv) The imposition oi punishment by

fine. imprisonment or other sancttons

for the contnveuuon of any laws of
the reyan:

(xv) An other matters delegated m H by

Act of Partiament.

m: simple formulation requires some
further dtscusion to establish 1. clearer grasp

of exactly what power: the ANC ts
suggatmg that: regions WIH have. 1‘. should
be mentioned it the outset thlt. although this

formulation favours the central Authorities at
the expense of the tcgt‘aml eutbonty. it i: nat
out of line with the constitutional devolution
of power: In Germany and some other federal
states. We may set out the powers of the
regions as follows:
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4. 1 Re. 516.“! Fawn"

4.1.1. Concumu! and
Overriding Jurisdlctions

The reports would be enutled Lo emct laws
dealing wuh my Aspect of the area listed in
the schedule. ptuvtded that the ptovisiom of

such legtslttion are not repugnant to
nattanal lep'slation. The central state would

thus hzve concurrent jurisdlcdon in Ill these
areas.

4.1.2 Original Power:

The powers of the region: would be original

m the sense lhll they would be conferred on
the regons by the constitution. not by statule
or government. They may of course be
removed. Imended or Augmented by means
at I procedunlly pmper Imendmem to the

constitution. The central state would not.

nnwnvnr hr. nmmwmd tn emit ordain
Icgjxluuon which would effectively remove
those powers. In other words. the central

government may resume those fleas ln

which regional govemments are competent
but may not remove the rey'on‘l n'ytt to deal

with those issues. It may not. for example.
prohibit the ngons from building any houses

or pmvtding any hullh facilities.

4,13 Exclusive Jurisdiction

In respect of all matters not expmsly listed in
the schedule the central state w1ll have

exclusive junsdlcllOfl to make llws. and to

confer the Iuthority and/or establish the

aguncy by means of whldh such area; of

government are administered. Examples of

web areas are Foreign Afflln. Defence,

Internal Security, Causutudoml Minis md

Adminislnllion of Justice. The repotu will
mtl hp :hl» tn mah policy in that. areas u

all.

4.1.4 Delegated Power:

The resin will be able ta administer md

implement national policy where

pmnnwmd tn do so lav monal lemslation
which tmy delegate both leyslnuve and

executive functions even in mput of non-
schedulzd matte“.

4.1.5 Residual Power: at the Centre

The regatta would not have any residual
powers. that is power: to make Ind

Implement poliq in respect of matters not
cxpresely mendoned in the schedule. The
centnl government would have such powers.

4.1.6 Power In Compel Pedormance

The centnl state can implement natloml

policy within a region - even or especully
when I region refuses to implement nhuonal
policy when legislation authorise: the regions
to do so. In this pmpoul central government

cm. by legislttlon. compel regions to perform
cemin functions but would, of course, he

lumen oy prudent pounce: comtuanttdn; m
attemptlng to do so. vaision should be
made to IUOW for centnl government to
mum: regional government functions where
the region cannot. or refuses Io. perform
them. This power should be limited to
drastic uses of breakdown of regaoml
govemment‘ It is envtsaged tlut nexther the

regtom nor the centnl state would hive the

pew: to dissolve regional governments. but

regtoml governments wtll be responstble to

the constttut‘ton as well u to the regmrul
clearance

4.1.7 Multl-levelJut-isdlctlon
over Scheduled Matters

It is clenr tlm ll'l relation to scheduled
mmen, In three levels of government mly
have legitimate interests and could perform

some functions mote appmpriuely than any
at the other two levels. lhus, tn bulh Hallh

as well as Education. there may be national

policy regarding qullificadons. access. and

funding. Regional government may be
concerned wnh the location of facilitim and
the management of resources. Local
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authentic: 1:: 1h: appropmtz bodiu to

regulate and supemse the provision of

services by hospitals and schools. Indeed

there may be even a 4th [¢sz of function. for

:xamnln. those pcrtmmed by puenu at the

levcl at the :duatianal instiluflan.

It Is possibl: that pmblems could ads: cut of

this situation. Central Ind rep‘oul

government mly have the power It) build

haum. Thu centnl government could

teguht: bul not prevent the region [mm

data; so. However, as in the past, these are

not insurmountable problems and in the ‘old'

Suulh Attica than ware many enmplu of

well nvcdappihg jurisdiction notably in

houstng. lnnspon Ind health.

4.1.3 Local Government

The ANC proposes [hit the law dealing wuh

local aorvcmmcnx be in Ihe form of a nation!

statute. Nuional Parlimant should be

empowered to xdopt n boul Authentic: Act

which would elaborate their powers and
l‘uncuons. as well as [hair reluionshipu Io

ulhcr nets of governmenL making suinble

amcndmenu when 1nd what necessary.

Outstanding policy matters of detail, such as

whether local authorities Shauld operate

uuher uhdcr the ultra vi": principle, whtch

\pccifics the exact paramaten 0! local

authonty jurisdiction (the current system), or
hc dclegucd a gene!!! competent: to
perform th funcu‘ans. will be rcwlvad II I

local government policy confecenc: later thxs

yc—u.

In respect of the relationship between local
and regional government, '1: should be notgd
thus the nation! statutory (nmewcrk would
necessarily [mm the power: of ngonal

guvemmcnl in reglrd to establishing lOCll

guvcmmcnl policies which are repugmnt to

the national framework

Regional government would still 5: able to
p... ”dim". a. ulnauln'ud nrlnr n: Imul
govemmant. The regioml cxeculive

ANY:RamPal“!

counsellor tn chug: of loci] government

would Lam alia be ruponsible for ensuring

that there was no con-uption in low

govammcnts or for ensuring that elecnons
wen pmpefly held. Such issues may be
better dull with by mgioml swemmcnts
than by I culml government. Lou}
govemmem powers. on the other hunt:~ could
be amended at inmased through mhonal
legulndon.
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4.2. Funcfions deemed
inappropriate for
regional government:

The technical document presented at the
South Aidan Government Conference on
Federalism places the administration of
justice. law and order, mining. commerce
tano um agriculture withln the competence uf
regions. We dingree. These are cleariy
mill"! which fall within the Imbit of the

central government.

4.2.1 Administrnion allusticc,
Billo! Rights

In our view. oven" responsibility for the
administration of Justice. including the
cauhllaluusut ou “mmmmm, ef “gun
and supreme courts, rest exclusively with the

centnl gcvemmenL

We need a nadonnlty integrated system of
jusuce with full re-incorpcmiou ot’ the

judicial structure: in the TBVC areas. The
country cannot afford I multiplicity of legal

systems with e multitude of Chief Justice:
giving different dedsions in different parts of
”16 country. Instead. we should maintain the
present nadomily integrated system. but in a

demetalised and representative fotm while
making pmwsion for region! and mlgisten‘aI
suhthvumnx.

0r chum. the Bill of Rights Will have
nnuunnl application and Will ovemde my
reginnal law; and govern all acts of regional
government. No regions] govemment will be
able to override these rights.

4.2.2 Law and Order

While Iht‘. ANC :ndom: the principle that
policing should take place in close

callabontion with load communities who
should mist in establishing the policing

pncrities for their areas, we do not believe in

the establishment of regional police fore“.
mm fur the pnuihility nf ntlhlithing inml

traffic police. Autonomous regional pence

forces create the poutbiltty of private unmet.

linked to regional or ethnic leader: through
patronage and capable of vicdmising region“
outsidexs. It it possible to conceptull'tse a
system in which A single national police fame
is resumed by I statute which require:

regional utd luai government supervision.
This, however. is very dificxem to
dlmublhldu' die SAP uni .miuulunng

seven, eight or ten police forces. Them are
other reach; for the maintenmce o! I centnl
police force - these include the fact that
contemporary police forces require I degree

of cenualised resources Ind tmmgemeut -
particularly m regard to mining. the
maintenance a! centralised infommion. the

combating of organised crime. mlintetunce
of [menu] security and the )etLing of uniform

tundnldn nld dinmplinnqt coder.

4.2.3

We must firmly oppose policies which
perpetulte or reinforce the present siiultiou.
where we have five m-niee. 11 police forces.

over 15 health and education departments

and innumerlbte ad hoc committees. We are
ovemvemed. Therefore. we thank! not

confuse govemxun: with Accountability and
dcmocncy. We wish to avoid situations Khu
arise in places such IS Nigeria or the United

States. where there is n vast, unnecessary and

expenstvc bureaucracy at regional levels. The
cost of such stmctutes. along is sufficient to
render them undesinhlc.

4.3 Fiscal Powers of Regions

1i i; cienr thal both regional and local
zovemment must have some powers to raise
revenue The National Pmy's recent
proposals Ippear to me all power over

taxation to the regional level. This is viewed

by the ANC u unworkable. puniculariy in a
mndem emnnmy such as South Africa.

In our view thi: matter should be dealt with
it: the constitution in order to prevent (i) all

income accruing to the regions from whom

[he untnl mu would ham to «quest in
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appomonmmt. (the scenario envisaged in the

Muanu Pmy proposal) and (ii)

dxspmpnmoute revenue raising capldty by

nchcr rugons, thereby perpetuating regent
dxspantnes. Provision ts nude far this by the
pmposed statutory cmdon at an Advisory
Cnrnmtsston an Fiscal Decenlnlisau‘ou (see
sectton 3: finnnc: and Resources).

Rather than define the dives: sources from
whmh regional government wouta ue enutteu

to raise its revenue, (e.g., ambling tax and
propeny tax). it may be more appropriate to

set out those potential mm at income in
mpect of which the central state will have
the prior or exclusive right tn raise revenue.
t_‘mtty the central state hes the sole
pmmytlve on personal income mt, company
lax. customs and excl”. On the Other hand,
mu Ind poopony mum nu mnrl affnrmuln

and appropriately raised by loal and regional

authonuca.

As Indicated in this proposal, the central uate
wt" have I prior claim on revenue and thus
wuuld be able to secure the prepandennt
pmponlon of taxes raised and thereby be in l
mstziun to equallse thn distribution of
resnumu as between reyom. fit: regions
wnuld be able to raise addidonll revenue only

ultcr all dlsu-ibutlone tn the central revenue
t...J. T123 wsull unpuuu Ihl unIIuI

authority, which will bear the burden of the
ms: at reconstruction. to set taxes at the

lcvulh it deems appmpnate Ind. accordingly.
hmu the ability at the reports to further
tncruasc tn tax burdens.

Huwcver, it should 00! be the intention ID

entirely dtscounge regions (rum attempting
to ratse additional revenue to deal with their
pattwulm thte..... Altthl‘ t. t. e...t..5..t
that cenam types 06 taxes - such a: the
uurrent tumover tux Ind salary levies (the

Regtanat Services Councils levy) - would be
mcum: whteh could accrue to the reponal
govemmcnts. it :huuld not be necessary to
\pcutfy this in the constitution.

MCRepaid! mm,

4.4. Politics,Accountabiuty

and Stability

l: is believed that the fonnutltxun ol’ the
ftmcttons and powers of regional government
should be designed to enrich polin‘ml life
thmugh facilitating public pamc‘xpatiou.
tmnspmncy and accountability in
government at the levels at which it is most

mnmnn'ur ll ehnuld rm: hnwmm
disempower South Aidan: by t‘ngmennng
their resources And companmentnllsing the
citizenry‘s dedtion-mkins powers The

ANCls ofthe view thlttheteis no necessary
contradiction between the existence of
reg’ous and the pmject of nation building. It
may even be suggested tint reg’onal
government can enhtnce national stability
and identity, provided that regional
boundanel M not ueccsumy comctue wun

ethmc, racial. lingutstic or other boundaries.

and tlm the regional fnmewnrk ts not
designed to perpetuate or create displntiu
between citizens.

4.5. STRUCTURE OF
REGIONS

4.5.1 Number olRep'ans

The question of fixing precise numbers or
boundaries of regions ts not the mnctxun of
this policy document. nor of any :tngtc

political party, The ANC envtsages that thts
process wdl be undemken by : Dcl'tmuauon
Commission after agreement on the basic
number and sit‘tns of rey’cns has been

agreed. Detailed questions, such as the

rcgioul loadou of East Grlqualand. would
DG IE“ lo tms Lcmmtsston.

It is the view at the ANC that this entails a
process that could and should be uttlisea to
foster understanding. unity, peace and

rtcomuuca’on rather than conflict. Only a full
and thorough process of consultation can
adequately inform the debate and the
decisions. thus nvoiding expedient decisions
in the short term.
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However. the ANC is of the vlew that ten is

the maxtmum number m flaunt tutu wmut

South Africa should be divided.

4.5.2 Size of Elected Council

The wet v( umnuin‘m‘ tegionnl government:

should be taken inw acwum ln determining

the number of councillor: for each vegan.

4.5.3 Elections by Proportional
Representation

The pmposd assumes that the national
etectonl system will be the pmpotticul

represenutlon 'list' system. All the reasons
fut opting to: this system It the national levd
(vl‘z inclusivity, :XICI proportionality between
representation and support. the avoidance of

conflict nver constituency beundIries) would

also apply It regaml level.

However. m order to strengthen demcct‘ICy,

ll... ANC (wear: I min at tnpmontution
(direct and indirect) It the regional and local

government level. which should have the
ett‘ect of ensuring that rep'onal policies were
rcspmmve to loan] needs. In the use of locIl
und wpeoieuy metropolitan gavernmenl. I
mtxed system should have the effect of

urufymg Ipanhetd stmctutes.

4.5.4 Reglunal Election: uml
Regional Conmmttons should be
set out in the Constitution

ln :1 prevmus proposal these matters were to
he lett \n I national statute to set out. Some
games at Codes- have argued am they could

he left to the rep'ons themselves to formulate

(ll’ amend Is tn the USA.

111: full fnmework for the pcwet: and
l'uutlllolu of report: should bu.- act uut in the

National Constitution. The regions will thus
have uniform pmlsiom and powers. The
situauon in South Africa it not analogous to

federal states cmted out of pte—exusting

autonomous sates. At the same time. the

democrutc funchomng ot’ the regmn:

requtree protectton by Its consutuh'onallsauan
uuu m... "VIJJ ..-. ...ll, L. "lg“. n

amendments. The reg'oul councils wautd
main power: to Gulls: the death of how
they function Ind their rule. of procedure.

655 Tenure nf l‘mmrilnrs

/ Period between Elections

It is proposed that regional election: should
not take place It the same time u nehonal
elections. By pmpocing a 4-year term (in
mnmtdistincfinn tn the 5 ya: pufiamentary

term) such electlonx will genenlly uke plIce
befom or me: I general election. This thl
mean that regional issues will not be lost or
submerged by national issues. However. the
cost of sepmte election: must be weighed up
against this possible henefiL

4.5.6 Dissolution

It i: pmpond that thr Eunltitulinn :hnnm
provide that the tep'onIl councils should not
be Ihle to dlsxolve themselves (so as to
frustrate centnl government) at be dissolved
by Parlilment (to undermined reveal
pvcmtnrnn). In that pmnmnl the mly

menu by which a regional government will
be dissolved ll through the expiry at the

penod of office. or through central
govenuueux appmvtng the request of n
reyenIl government fer a region“ alccttun.
It will be neumy, ltuweven. tu luwtpumw

within the consumticn a prvvision which will

enIhle the functions of regional government
to be assumed by the central government
where I tegionll government will hat or
cannot dischlme its constitutional or statutnry

abligatianst

4.5.7 Slze of Regional
Executive Council

It is proposed that tho tegioml executive
council be limited l0 five member: in hdditian
to the Idminlslnuor. Undet the old pravinctal
government system the number of executive
mgmbfls wan limited to four. In view of the
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large number of rcgons and the general

cinema: and hnnnfim whlrh \mll flow to
REC members, i: may be better no limit me

number In five.

4.5.8 Administrator

h is proposed um the administmor be
elected by an absolute majority of the

regional council. In an udier proposal of the
continuum“! committee, Ind in line with the
pmlous practice. u had been proposed nm

the Adminislmar be appointed by Preten-
wilhoul ugard to his/her Icoepubilily to the
council. This practice could well lead to
disharmony betwnn different level: of
govgmmenl. While such I uystem has been
prnpnm-d in m i- - gnuuu-uu

lcnnstimem assembly slice. we propose that
m a final consuluzion \he electoral pnnciplc
should apply to rcgional governmenl.

 

4.5.9 Methnd 0! Composition of
Regional Executive Council

II shnuld be noted that me principle of
collegillily (Le. that panic: be represented on
the executive councfl in proportion to (heir
rcprcscnnvuy m the council itself) will be
argued by the Naliunn| Party. This system
uncc upenlcd in regard to provincial councils
and was abandoned precisely because i:
rmn-nrhrd ronflict and dishm'nony. SubjCCI
m a reasonable nghl nf aces: to information
for all members of the council. we believe
mm is no good reason for a proportionally
represenuuv: mgmnal executive.

The cxoculiv: councn should be Ippoinled by

Ihe administrator in consultation wflh the
cnunml. In our view, Ibis syuem should

pmvxdc far a more effective executive. The
adminnsmlor him/her ulf should be caplb|e
or hem: removed by the the council an a
vuu: uf no confidence. by a speck] procedure.
In mu way xhe council wouid have
:uperwsnry conlml over (he :dminisxmor
nml hiv/hrr rw‘mfim r-mmn'l

ANC Kamila! Fairy
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SECTION

MANAGING REGIONAL
rumur m rm:
TRANSITION

The. immmnt question arts“ as to how the

mute: of regional policy should be dealt with
between now and the election 6f the
Constituent Assembly - the transitional
period.

ltt urdet not to pre-empt the deliberations of
the Ccnstttuem Assembly. the ANC pmpmm
that the (our existing and esublished

Prtwmcu with the [910 boundanee be

retntned tn the interim.

The ANC And the democratic movement in
general are firmly committed to I procedure
tn term: of which a mljcrity of the elected
representatives of the people make binding
deutsiunst We are committed to this
pmcedute because we regam the principle of
equal liberty - the principle that all adult
ctttzens should have an equal nght to

pantciptte and dctcnnme the outcome of

political decision-mnklng processes - as

fundamental. lnstttutioually, this fundnmental
pnnctple tequite: the election of a
representative body with the power to mike

laws.

The pnnctple of equal liberty applies with at
Icust equal force to the process of
canstttuuon-meldng. This is why the ANC is
at the firm view that the constitution should
he «duped by an eluted hedy wtlh plenty

powers to devise a system of constltuu‘onal
democracy.

A breedly based. democratically elected

constituent asuntbly should. subject to a

le-lhildl mejotity and within the fmmework

:t‘ Agreed general pnnmples of democracy,
have the power to choose the form of the
future state. including the role. pawns,
functions Ind boundaries of regiannl and

local govemment. This view of the ANC is
strengthened if the process which creates the
constituent usembty otTets feit- opporturu‘tles
for Ill interns to echieve reprmnution and
thereby to seek their objectives within a
democntially-elected forum.

This process would Also help to ensure that
the final decisions to be taken an the system
of regional government will occur within .

wider constitutional lnmework. There is an
inherent danger in isolating region»
government I: I separate issue. as though 1.
can he msolved with no due reference to the
other tier: of zovemment. Constructing a
regional policy in isolation could have very
severe and adverse consequences far the
future eomutufivu u! Llu') wutttty. Th: fulute

political Ind economic stablltty of this
country and its citizens requtre that we deal
with the nutter in an open end tnnsparent

manner - and that we get It right.
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APPENDIX

FRAMEWORK FOR
STRUCTURE AND
POWERS OF REGIONS

1. Regional Boundafies

Thcrc xhall be a muumum cf 10 regiom in

Snum Africa. the name; and boundanes of

which are set out in scbcdule . . .

2.

7..l

u N

3.

Regional Councils

A regional council shill be elcned by

u-llu in not; ".10“.

Each regional council shall consist of

( x )membels.

Elecuons shall be by proporuoml

rcpmscnxalion and shall b: called and

mnducxcd on me basis of I 11:!

system m accnrdance with the

pmVIsions set out in schcdule , . -

hereto. . .

Tenure of

Regional councils

A regional council shall be constituted for a

pennd of 4 ycaxs from the am on which n

was clecxed and

ANC Rrgmm Pcbcy

shall act be subjw {a

dissolution save by effluxjou of lime.

4.

4.1

4.2

Executives of

Regional Councils

The chi“ exewdve offica- cf each

region shill be the resorts!

administrator.

'11:: mgional administrator shall be

elected by In absolu‘e majonry of the

mgioml counal al is first mccung.

me ragional :dmimsaraxor shall hold

office for the penod for wmch the

regional council has been electch but

shall be liable to be removed {rum

office by a vote cf no canfidmcc

mMM nn him nr hrr hy vhr rpgmnal

In 11m event‘ acouncil. new

admmisznwr shail be eleczcd m

accordance with the pmvisinns of (ms

article.

Elecu‘ons far the rcgzonal

administrator shall be oonduclcd m

accordance wiIh zhc pmvisxons sex

auxin schedule...-hemo,‘.

...- ”9mm. uwuuuu-wl m.“

utablish departments for (he pmpcr

adminislnuon of m: affairs of the

region.
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4,6

4.7

48

'm: ragtcnll aumtutsmtar shall

appomt an exacutive cammtuee

consisting of nor mar: than 5 penons

who sh!" hold office at the discretion

nf the regional administntot. and

shall restgn ii I vote at no confidence

It passed on the Administrator.

The shnlltzgiomt administrator

allow: rapbnsibility fog the

administntion ot' dephrtmcnu to

members of the executive committee.

A member of the executive

mmmittcc may be gvcn

rspomtbility tor the administntiun

of more lhln one department.

The regional Idministntor shalt

praide at meetings of the reg'oml

cxcculivc committee. These shall be

convcncd by the regtoml

ddmmtstntar‘

It‘ I regional executive committee

refuses to carry out its mmnsibtlities

:15 defined In th: Constitution or

rmrututs tout tncapac-ty tn

xdmmister the affairs of the region

property. the State Pmtdeht may

delegate such functions to I Mimstcr

who shall assume such

5.1

6.

responstbilitiu for u long as that

may be necessary.

Sessions of
Regional Council

Th: Idmintstratnr at a mfiou stun by

proclamation in the regional gautt:

5x the times for Maldiug minus of

the ng'ond council. and my from

timc to time ptomgue such council:

provided that there shall be I susioa

of not less than six weelu at lust

once in every year. and pmwdcd

further that a period of more than |

your shall not lntgrvcn- bcmm um

lut fitting of the ngiaml counctl in

one session Ind its first sitting In the

nextscssion.

The regional admimsu—ator shalt

pmside at meetings of the myonat

council, which shall be conducted m

accordance mth mlu and

proczdurus laid down by the rcgtonal

couna‘l.

Remuneration

The satiric: and allowaneu of the mgonal

adminismtcrx. mcmben of th: executive

committees of regions. and mcmbets of the
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:chomt munul shall be determined from

time to time by the national Issembly. The

salanes and allowance: shall be the same in

each region and shall not be reduced during

Ihc term of office of the regional councils.

7. Powers of

Regional Councils

Without dangling in any way tram the

powers of the National Assembly I mg'oull

council mu be entitled to make laws in

relation to the following matters:

(i) The imposition of (axe; tn accordance

with national policy;

(ii) Education. other than tertiary

education;

(til) Health services inctuding hospmls;

(iv) Welfare;

(V) Housing;

(vi) Transpcn including harbours.

uinpuu uni rub.

(vii) Markets Ind pounds;

(viit) Works Ind undertakings within the

region. provided that if works and

undertakings extend beyond the

regional boundary, such works And

undertakings may only be carried out

with the consent of the neighbouring

rep’an or regions affected thereby;

VWC Rtflaml Pnlrcy

(ix) Traffic control;

(It) The environment:

(xx) Industrill and other development

within the rectan;

(xii) Horse nexus Ind summing;

(xiii) Town and regional pinning;

(xiv) The imposition of punishment by

fine. imprisonment or other uncurms

tor the contravention of any laws

made in accordance wtlh the

provisions of this section;

(xv) All other miner! delimited m u by

Act of Parliament.

8. Validity of Laws

Any law made by a regional COUHCI] in terms

of its powers under miclc 7. shall hIVE uffecl

in and for the region as long had as far us it )s

not repugnant to any Act of Pnrti-ment.

9. Assent to Regional Laws

OJ .Lt‘y It." Mud L, . “9...“.1 wmml

shit) not have the force of law unless

and until it has been assented to by

the :dminismtor and published m the

rep‘onu gmtte.

9.2 The administmor shlll assent to any

proposed lIW which has been passed

by the repent) council unless he or

she is of the optmon that it my be
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repugnmt to an Act of Parliament or

in conflict with any of the provtsions

of the constitution. In that :vcnt the

adminimtor may rtfer the proposed

law to the constitution] court for its

opinion. Ind shall act lhcrelfter m

:ccntdance with the temu of such

1..-.7.‘

10. Language

Regmml Councils shill determine which

schedulzd langulge or lnngmga may b4:

used wnhin 4h: reason for conducting the

business of the region) government:

prowded that any scheduled language may b:

uscd for the purpose of addressing wntun

commurucntiom to any depanment cf the

rcgmnal government.

11. Local government

[LI Local gavu-nmeut hodiu shtll carry

nul th: functions assigwd lo them by

Act of PmilmenL

11.2 A rcgional council may delegate my

of in powets or functions to I local

nuthon’ty, and uquin lhn lull

authority to execute such powers and

implement such functions on n:

behalf within thc local authon‘ty‘s am

ofjun’sdiction.

11.3 If I locul authority fails to carry out

functiom allocated to It by Act a!

Parliament. the Minister responsible

far local zavemment may appoint an

emcee to discharge wch functions for

u long as it may be unwary to do

so.

“n .1 - w»... ‘uutunly mus nu carry out

functions delegated to it by 1 regional

council. the Administrator of such

council may appoint an official to

diSCharg: such functxons {or as Kong

I: it mly be nccesury to do so.

12. Fiscal Transfers
Fiscal transfer: shall be made by the central
govtmmnnt tn mzinmtl munrils in an
:qumble manner. taking into lCCounl the
population size, backlog: and priorities (such
as Uta urbln and rum poor, women and
children) ofeach of the regions.
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SUBMISSION BY THE AFRICAN NATIONAL CONGRESS TO THE
TECHNICAL COMMITTEE ON VIOLENCE ON THE PEACE CORPS

1. INTRODUCTION

1 1. The ANC is fully in support of the establishment of a Peace Corps on a

national basis as a critical instrument in bringing about peace and in

beginning to rebuild somety at the grassroots level.

1 2. In recent weeks, followmg the assassxnation of Cde, Chris Hani who
Introduced the Idea, many different conceptions of a Peace Corps
have been proposed. This requires us to now attempt to clarify

precisely what a Peace Corps should be In order to channel alt our
energies into a coherent and focussed initiative.

1.3. The ANC is currently engaged in intensive intema| discussions to

finalise Its proposals on the Peace Corps. However, we are prepared
to submit the followung tentative broad framework in order to stimulate
broader discussion with a View to quickening the pace wnth Which

consensus is obtained.

2. OUR VIEW OF WHAT THE PEACE CORPS SHOULD BE

2.1. In essence the Peace Corps should be

2.1.1. a youth based formation

2.1.2. accountable to and based in the community

2.1.3. non partisan

2.2. It should be funded In the main by public funds with contnbutions from

private and donor sources

2.3. The Peace Corps should serve as a means of

2.3.1. mobltlsing large numbers of youth

2.3.2. providing training to youth which will equip them with valuable
life skills and work skills

2.3.3. protecting communities against violence and crime

2.3.4. acting as a vital resource m developmental and civic activities

aimed at the phystcal and seeial reconstruction of loca| communities

0%



3.1.

3.2.

4.1.

4,2.

4.3.

4.4.

4.5.

4,6.

4.7.

5.1.

THE PEACE CORPS IS DIFFERENT TO A PEACE KEEPING FORCE

The Peace Corps is not to be confused with a peacekeeping force

made up of members of existing armed formations. That is a subject
which must be dealt with separately.

The Peace Corps l5 essentially a cmlian formation. lt will play a role
in the life of local communities side by side with the formal authorities
as a voluntary instrument of the communities, albeit a nationally co—
ordinated formation.

PROPOSED STRUCTURE AND FUNCTIONING

The Peace Corps must reach out to both young men and women.
Where necessary, affirmative action must be taken to ensure the full
participation of women.

The Peace Corps will be drawn primarily from the ranks of the
unemployed. However, it must also integrate the student and worker
sections of the youth.

Recruitment in the Peace Corps should be on a voluntary basis for a
fixed period, More discussion is required on this point. Our view is
that it should be between one and three years.

ln addition to the members of the Peace Corps, full time staff will be

required to manage, co—ordinate and conduct training. This will be
necessary at local as well as regional and national levels,

To ensure accountability to the community, a representative committee
IS reqmred at local level to oversee recruitment, the operation of the
Peace Corps and how it is sewing the needs of the community.

Regarding organisation, the Peace Corps may well have to have
specialised sections depending on the needs of the community to
attend to its different functions e.g. community protection,

development, etc.

Training will require that at least a core curriculum is devised for all
Peace Corps members which can be supplemented with more
specialised training depending on the different needs which have to be
met. It is important that the training should be certifiable to enable
Peace Corps members to progress educationally and in terms of future
employment opportunities

FACILITIES AND RESOURCES

The Peace Corps will require suitable premises such as offices and
meeting venues at the local level. Existing state facilities, including



5,2‘

6.1.

6.2.

7.1.

72.

73.

schools, may be used for this purpose However, where necessary,

new premises will have to be builtwhich could be done by the Peace

Corps themselves

The capacity of the Peace Corps to protect the community will require

that a quantity of weapons, including arms and ammunition are

available for the Peace Corps, Careful procedures of control and

safekeeping will be necessary in this regard.

PAYMENT

It is essential that members of the Peace Corps receive some

remuneration. The form and amount of payment needs to be carefully

considered.

It is important, however, to maintain an adequate level of remuneration

and not to regard the Peace Corps as a source of cheap labour.

WAY FORWARD

The Peace Corps will have to be created in the context of an

established institution. It is our view that in the short term, the

structures of the Peace Accord are the appropriate veohicle through
which the concept of a Peace Corps can be finalised and
implemented,

In the longer term, it is possible that the Peace Corps can be linked to
demoeratimlly elected local government structures. This would need
to be considered at the appropriate time.

We therefore propose that once the report of the Technical Committee
is compiled and submitted to the Planning Committee, it should be
submitted to the National Peace Accord structures to be taken forward

here.
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Submission by the African National Congress

To the Technical Committee on the Repeal of
Discriminatory Legislation

Date : 12 May, 1993

[thu : Funhu mum: on this question w b. tied by 19 May. 199:"

The African National Congress submits that it is crucial for all laws that impede
free political activity in South Africa. including the TBVC states, should be
amended or, as the case may be, repealed, in order to

1‘ ensure the creation of a climate for the exercise of free political activity, and

2. ensure that laws which may abridge 0f inhibit the objective of free and fair
eiections for a Constituent Assembly are removed.

We therefore propose that the laws listed in the schedule attached hereto be dealt
with as indicated in the said schedule.
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Repressive legislation prohibiting free political activity.

Schedule 1.

 

No. and year of

law

Title of law Extent to which repealed or amended

 

Act. no 44 of 1950
of the Parliament of

the republic of

South Africa

lntetnal Security Act.

1 950

The repeal of the whole

 

Act no. 3 of 1953
of the Parliament of

the Republic of

South Africa

Public Safety Act.
1 953

The Repeal of the whole

 

Act no. 17 of 1956
of the Parliament of

the RSA

Riotous Assemblies
Act, 1956

(a) The repeal of section 2;

 

(b) the amendment of section 4 by the

deletion of expression "section 2(4) or":
 

(c) the amendment of section 5 by the
deietion of the expression "2 or";
 

(d) the repeal of section 6; and
 

(e) the repeal of Chapter VIII:
 

(t) the repeal of Chapter IX, except in so

far as it relates to the payment of salaries,

pay and allowances and allowances of
auxiliary services who are such members

immediately before the commencement of

this Proclamation;
 

(g) the repeal of sections 1036is, 103ter
and 103quat: and

(h) the amendment of section 118 by the

deletion of paragraph (b) of subsection (1).
 

Act no. 44 of 1958
of the Parliament of

the RSA

Post Office Act. 1958 All sections that enable the State or

government or any of its agencies to, in

any manner whatsoever, interfere with the

privacy of the citizens of this country
 

Act no. 34 of 1960

of the Parliament of

the RSA

Unlawful

Organisations Act,

1960

The repeal of the whole

 

Act no. 76 of 1962
of the Parliament of

the RSA

General Law
Amendment Act,

1962

The repeal of the whole

 

Act no. 37 of 1963
of the Parliament of

the RSA

General Law
Amendment Act.

1963

The repeal of sections 3. 4, 5, 6, 7. 14,

15, 16 and 17

 

Act no. 62 of 1966

of the Parliament of

the RSA  General Law
Amendment Act.

1966  The repeal of sections 3, 4, 5, 6, 22 and

23

 

I03 2



 

Act no. 83 of 1967

of the Parliament of

the RSA

Terrorism Act. 1967 The repeal of the whole

 

Act no. 21 of 1975

of the Pariiament of
the RSA

Publications Act,
1975

The amendment of section 47 by me
deietion in paragraph (6) of subsection (2)
of the words “safety of the State"
 

      



     
 

gm.4,3,1.“ 3*
_,:§1§%!£ .9355.-  

 

nrapc crumb:

, 15am 17

Wmap

 


