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l ip Repressive legisiation prohibiting free political activity. 

Schedule 1. 

  

No. and year of 

law 

Title of law Extent to which repealed or amended 

  

Act. no 44 of 1950 

of the Parliament of 

the republic of 

South Africa 

Internal Security Act, 

1950 

The repeal of the whole 

  

Act no. 3 of 1953 

of the Parliament of 

the Republic of 

South Africa 

Public Safety Act, 

1953 

The Repeal of the whole 

  

Act no. 17 of 1956 

of the Parliament of 

the RSA 

Riotous Assemblies 

Act, 1956 

(a) The repeal of section 2; 

  

(b) the amendment of section 4 by the 

deletion of expression "section 2(4) or"; 
  

(c) the amendment of section 5 by the 
deletion of the expression "2 or"; 

  

(d) the repeal of section 6; and 
  

(e) the repeal of Chapter VIII; 
  

(f) the repeal of Chapter IX, excer* in s 

s it relates t~ the paymenr G 

pay and allowances and allowc icgs of 

auxiliary services who are such members 

immediately before the commencement or 

this Proclamation;   
  

(g) the repeal of sections 103bis, 103ter 
and 103quat; and 

  

(h) the amendment of section 118 by the - 

  

Act no. 44 of 1958 

of the Parliament of 

the RSA 

Post Office Act, 1958 

deletion of paragraph (b) of subsection (1). ’ 

All sections that enable the State or 

government or any of its agencies to, in 

any manner whatsoever, interfere with the 

privacy of the citizens of this country 
  

Act no. 34 of 1960 

of the Parliament of 

' the RSA 

Uniawful 

Organisations Act, 

1960 

The repeai of the wnole   
  

Act no. 76 of 1962 

of the Parliament of 

the RSA 

Generai Law 

Amendment Act, 

1962 

The repeal of the whnole 

  

Act no. 37 of 1963 

of the Parliament of 

the RSA 

General Law 

Amendment Act, 

1963 

The repeal of sections 3, 4, 5, 6, 7, 14, 
15, 16 and 17 

    Act no. 62 of 1966 

of the Pariiament of 

the RSA   General Law 

Amenament Act, 

1966   The repeal of secuons 3, 4, 5, 6, 22 and 

23     
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Act no. 83 of 1967 

of the Parliament of 

the RSA 

Terrorism Act, 1967 The repeal of the whole 

  

Act no. 21 of 1975 

of the Parliament of 

the RSA 

Publications Act, 

1975 

The amenament of section 47 by the 

deletion in paragraph (e) of subsection (2) 

of the words "safety of the State" 
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PRIMARY POLITICAL CRIMES AGAINST THE STATE" 
  

1. INTRODUCTION 

The marked poiitical instapiiity and hign ievei of vioient conrlict which 

chardcicrize present day South AfTica is & Source Ci great COnCenl and Ougill w 

be given priority in legislation. This is especiaily true during the transitional 

phase in South African politics. :or. as suggested below. the level of political 

violence during this stage is likeiv to escalate. This proposition should not be 

underestimated: indeed it is suggested that this should be the primary concern of 

national security. Mathews goes as rar as recommending that the use or threat of 

serious violence as well as the use. in circumstances likely to cause it. of lan- 

guage or rhetoric of violence be made two or the major security crimes in South 

Africa. ! 

It is submitted that South Africa needs specific violence measures in its 

national security legislation to comoat the potenual problem. Before we embark 

on discussicn of the proposais for re;orm during the transitionai period. it is 

nec’ -ary to brierly outline basic assumptions apout transitional society. This 

docnmenr wiil primariiy he concermad with the cperation of law, wirhin a poiiri- 

cal vacuum, as future arrangements :or the zovernment of South Africa 2 

shrouded in uncertainty. 

1.1 VIOLENCE AS A FEATURE OF TRANSITIONAL GOVERN- 

MENT 

Transitionai government 1s often characterized by political instability and 

rising violent contlict.= For South Africa. the problem is aggravated by its 

legacy of apartheid. whereby the problem facing a post-apartheid government 

' We are indebted to Professor Tonv Mathews for his invaluable contribution and 

comments on an earlier draft. His guigance and assistance at various stages of this 

waork is greatly appreciated. 

Special thanks to Professor John Milton for sharing with us his expertise in the field 

of criminal law. 

! Mathews AS Freedom, State Security and the Rule of Law Juta (1984) 290. 

2 See generally Arlinghaus BE (ed) African Security Issues: Sovereignty, Stability and 

Solidarity Westview Press, Colorago (1984) and Archetti EP (et al) Sociology of 

‘Developing Societies’: Latin America Macmiilan Education, London (1987).  



~1il be one 1n ‘vnich the compiex nartage of zparineid. personal prejudice and 

‘nstitutionai inequity will have to ce reckoned witn. As Eilman points out. South 

Africa. characrenized by entrenchen niuralism and an arrav of poiitical eonvie- 

rions. cannot "2scape the possidiiity Of serious aomestc vioience despite the 

achievement of ma;ority ruig’.” fumacimoie. ¢ inpleémenidiion Oi r€lutii. 

particuiarly in an aiready unstabie society. Carry ine risk of further destabiliza- 

tion.* 

A basic problem facing a society in transition thererore appears to be its 

ability to erfectively deal with the issue of escaiating domestic violence.? For 

South Africa. the dilemma is furtner aggravated oy the fact that the current dis- 

order is often attributed to the persistence of the authorities by trying to soive 

social problems (which should S addressed poiitically) with harsh security 

measures.® The reach of secur:iv laws in South Africa is not conrined to 

vioience or subversive attacks upon the State. but extends to extra-pariilamentary 

dissent so that biack opponefits oI :ne O;SV rnment are bound to come into con- 

flict with the security system. The sficgflktnus inevitably encourageg conrusion 

between black extra-parliamentarv -2sistance and the more internationally ac- 

s zepted version o7 terrorism. {t has 23 its ohjective. Jalirical controj and the con. 

tainment of poiitical violence appears to have taken a secondary role. 

Since the security legisiation is framed to inhibit the articulation of non 

violent pressure against the State. the growth or violence 1S not surprising. 

There is no better means of encouraging revoiutionary resistance than to sup- 

oress the ordinary channeis or grizvance articulaion. As Mathews aptly states. 

there is a direct reiationship betwesn this pnenomenon and ‘government policy 

of holding down the lid and simuitaneousiy seaiing outlets and sarety vaives. "’ 

3 giman S A Constitution for All Seasons: Proviaing against Emergencies in a Post- 

Apartheid Constitution (1989) Vol 21 Columoia Human Rights Review 163. 

4 Mathews op cit note 1 at 287. Fe quotes De Tocaueville who points out that the 

‘most dangerous moment for a bag government is usually that when it enters upon 

the work of reform.’ 

S Qur basic assumotion is that such violence wiil largely be poiitical in nature. 

8§ Mathews 'South Africa Securitv Law and the Growth of Local and Regional 

Violence’ 2. 

7 Mathews op cit note 6 at 7. 
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[t has aiso peen argued (Gl In the new government the Doilticai context 

is likely to be simiiar to that or otner divided societies. sucn as Northern [reiand 
i T .-~ -, } 1 1 3 . . 

ood Japasl..” ? ERISES for the adavaanment.of 2 ."3’...‘.'..’n.u 

tghtly organized. rad1c31 and ~.'zolent white groupn’ and. in South Africa. 

coupicyu wich a raticai olack groun.®" This increase 1n radicaiism 1s aiso ikeiy ©0 

be a contributory factor to the rising spiral of vioience. 

It is for these reasons that :t is submitted that the roie of national security 

should be firstly. to protect the State from vioient overthrow. and secondly to 

attempt to address directly the prooiem of violence. leaving the issue of political 

dissent to the arena of politics. Furthermore. a national security system must at- 

tempt to balance the interests or ::e State and society at large. against the nignts 

and freedoms of individuais. Basic democratic orinciples must thererore. de 

used as a guideline. 

1.2 BASIC PRINCIPLES 

ror national securitv laws t0 be !=zitimate they must. rirstlv. compiy 
vieoln ev g on A L‘ i~ ‘ acmmdl. csrooly awees aceamlaa o 

alceshy -L“\-AGL yuuC.ples of. the/ Ruia or Lo iy, ieh Crasvipacd UV 

erning fair and democratic natonai security systems. Thus the practical imp--- 

tance of national security compeis the search for an approach that could make 

security goals compatible with democratic values and human rights.? In societies 

where there exists a crisis of human rights due to the i~ >iementation of national 

security policies. it is because nurional securirv nas put democracy in jeoparay. 

The task is therefore to make natonal security poiicies compatibie with demo- 

cracy and the ruie of law. !0 Matrews!! succinctiv lays down the basic princi- 

ples of the rule of law as: 

a) laws that touch on the basic rights of citizens shall be narrowly defined 

and precisely drafted so as to constitute a ciear guide to orficial action 

8 Heyman P ‘Criminal Justice in Confiict-Ridden Societes’ 5. 

® Tapia-Valdes ‘A Typoiogy of National Security Policies’ in (1882) Vol 9 Yale Jour- 

nal of World Public Order 10 at 15. 

10 |bid at 35. 

"1 Mathews op cit note 1 at 219.  



and citizen conduct: ‘- an 

b) the appiication and interpretation of such iaws shail be unaer the controi 

of imparual courts.operanng according o rair nrocequras - 

Furthermore nauonai security must subject poiicies and institutions to the funda- 

mcna! laws vl dic [ANA INCHLAING A cUiieichice Wit NaUoNadl Vaiucs ana swn- 

dards. This entaiis the adherence 10 the following basic pn’ncipies:LS 

(i) the protection of individuai iiberties shouid occupy a favoured position 

in the hierarchy of democratic values: 

(i) the burden of proot to demonstrate its case rests upon the government: 

(iii) the threat to national security must be direct. imminent and serious and 

must not be vague and specuiative: 

(iv) where the rights of indivicuals are restricied. constraints must take the 

narrowest possible rorm: and 

(v) clear and unambiguous ru.es should be formuiated and appiled wnich 

are not subject to arpitrary discretion. -~ 

It is within the above framework :iat crimes against the State wiil be discussed 

and p'fl"-w’"‘c anil mne made Losanncaie Barmana 

1.3 uaSIC OUTLINE OF DOCUMENT 

The purpose of this document is firstly to evaluate the existing law and secondly 

10 make recommendations that wouid be appropnate to South Africa during its 

transitional phase. Due to the extensive scope of securty legisiation. this docu- 

ment wiil be limited to discussion of what is considered (0 be the more serious 

political orfences in the common iaw and the Internal Security Actid. The less 

2 This requirement of the Rule of Law may be best exoressed in the maxim nu/lem 

crimen sine lege, wnich requires tnat persons should be aole to properly determine 

the law and structure their conduct accordingly. 

'3 £merson T 'National Security ana Civil Liberties’ (1282) Vol 9 Yale Journal of 

World Public Order’ 78 at 85. 

14 See also Mathews AS ‘Nationai Security, Freedom and Reform’ in Schrire R (ed) 

Critical Choices for South Africa: An agenda for the 1920s Oxford University Press, 

Cape Town (1990) 57 at 60. 

1S Act 74 of 1982. 
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Serious ofrences contained 1n tnis Act and other swatutes wiil be considered in a 

second document. Furthermore. rzcommendations wiil be made in reiation to is- 

- A o O T Iy m ot 2 Seedivey 
c118€ raised in rhe ahave "‘""""" ESCIRSaC Thioe a2l anum tdation angd :"A' 

vate armies.!® For the purposes or clarity. the structure of this document wiil 

ke the fouowing rormat: the prasent iaw (in Doid print); sume 0o0servations or 

the present law (in normal print) ang proposals tor reform (in 1alics). 

2. COMMON LAW CRIMES AGAINST THE STATE 

There are three common law crimas which can be broadly classified as crimes 

against the State. namely treason. sadition and pubiic violence. The discussion 

which follows beiow illustrate a “+:de range of problems inherent in the appiica- 

tion or these crimes: they fail to crovide a clear guide to prohibited conduct: 

there is a severe iack of clarity rezz-ding the amoit of these crimessand there ap- 

pears (0 be an immense overiap caiween them. Our generai observaton is that 

these crimes. like the statutory cmmes against the state. have been used by the 

South African judiciary to attempt :0 make punisnabie aimost ail forms or extra- 

oariiamentar .ent. 
A SRR s B TR Ko o e b 
LACH Tl taSal 'TifNicd Wil UC cXanniiiea auyataL»Av. anu wielt HECESddI V., 

proposals for ti.... .. >rm will be racommended. It is further recommended th-- 

these crimes be codified into the <--:ute to make for ciarity and certainty. 

2.1 TREASON 

2:1.1. THE PRESENT LAW 

Broadly speaking. treason consists :n assisting the externai enemies ot the State. 

or in promoting or bringing out uniawtul revoiutionary change in the govern- 

ment or the State. i 

(A) DEFINITION: 

There has been no consistent definition of treason that has been applied by 

the courts. Burchell and Milton define treason as consisting ‘in any overt 
- 

18 This discussion wiil appear in the second document. 

"7 Burchell JM and Milton JRL Frinciples of Criminai Law (1991) Juta, Cape 

Town 608.  



act uniawfully committed by any person owing allegiapce to a State. with 

intent to overthrow. impair. vioiate. threaten or endanger the existence. in- 

dependence ur securily uf iiic Sidle. OF 10 OVErtNruw Or COerce liie govern- 

ment of the State or change the constitutional structure of the State’.:3 

Hunt offers a somewhat more iimited definition of treason consisting ‘in 

any overt act unlawfully committed by a person owing allegiance to the 

State possessing majestas who intends to impair that majestas by overthrow- 

ing or coercing the Government of the State.’'? In R v Leibbrand:®® the 

court extended the definition to include not only the threat to the indepen- 

dence or safety of the State. but also to the ‘authority’ of the State. 

In an attempt to ‘codify the law relating to the common law crimes of 

treason. sedition and public vioience’, the South African Law Commission 

drew up a draft bill in 1976.-" 

The main reasons for the recommendation was ‘lack of clarity’ with regard 

to common law crimes against the State. and the overiapping of common 

law crimes with each other. and with many statutory offences. The Com- 

acommended. however, that there shouid b2 re departiure frem 

the common iaw as it has deveioped to date. Une ot the main aims ot the 

codification would be to adequately set out and clarify the law in this 

regard. The recommendations were never followed in Parliament. Clause 2 

(1) of the Bill defines treasona:  acts as follows: 

‘Any person who. owing ailegiance to the Republic. commits an act 

within or outside the Republic. with the intention of 

(a) uniawfully impairing, violating. threatening or endangering 

the existence. independence or security of the Republic: 

(b) uniawfully changing the constitutional structure of the Re- 

public: - 

(c) uniawfully overthrowing the government of the Republic: or 

'8 |pid. 

19 4unt PMA Sourh African Criminal Law and Proceaure (2nd ed) Vol Il (1989) 14. 

20 1944 AD 178. 

21 The South African Law Commussion Report on the Codification of the Common 

law reiating to crimes against the State RP 17/1 976. 
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(d) uniawfully coercing by violence the government of the Re- 

public into an action or into refraining from any action.’-> 

The wide and overwhelming range of words used to define the crime - 

lustrates the initial problem 'with its scope: i(S vagueness: uncertainty and 

extremely wide ambit. It wouid appear that the scope of the crime tends 

to cover a broad spectrum or human activity. Moreover. the wide defini- 

tion lends itself to overiap ‘within the scope of the crime itself. This is 

apparent in the examples cr inconsistency and different standards or 

liability. especially with the inciusion or the threat to the ‘authority’ or 

the State. These definitions. evolved by the courts over the years. are 

astutely designed to cover zimost all forms or political opposition. It is 

our view that the definition or this crime shouid be clarified and severely 

limited. 

(B) ORIGIN®> 
Treascn has its origin in the Romar law crime of perdueliio. (ile ex- 

istence of a hostiie intent against the State)=* and later crimen laesae 

majesras=> (any offence against or encroachment upon the dignity. 

authority or power of the State). South Africa has followed the ele- 

ments of the Roman-Dutch law of treason. 

It must be pointed out at the outset th- ‘reason is based upon a medieval 

concept formulated during 2 time of state absolutism and before demo- 

Cracy. 

(C) ESSENTIAL ELEMENTS 

22 This definition was quoted with aporoval and adopted in S v Banda 1990 (3) SA 

466. Snyman also uses this definition with approvai in ‘Crimes Against the State 

and Administration’ in The Law of Soutn Africa 1281 voi 6 at 158. 

23 For a comprehensive analysis of the old authorities, see S v Mayekiso and others 

1986 (4) SA 738. See also Burchell and Milton op cit note 17 at 609, ana Snyman 

CR Criminal Law (1989) Butterwortns at 309-310. 

24 sy Zwane 1989 (3) 253 (W) 256. 

5 \bid at 257. 
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The following essential elements of treason have been identified:-° 

1) wiidWiul 

The act in question must be unlawful. Constitutional mechanisms 

for replacing or changing State institutions are not uniawtut and 

cannot be treason.-- Thus State channels for the replacement of 

legislation and structures of the government does not constitute 

treason. 

In the South African context. Blacks lack the right to participate in the 

process for legitimate removal of the government, and theretore any op- 

position may weil fall within the broad definition or treason. This proo- 

lem is further aggravatec Dy the fact that there has been no proper 

clarification as to what constitutes “uniawrul’ opposition. and hence 

which acts wiil be punisnabie as treason. Tae crime has been used to 

punish extra-pariiamentary opposition o the State which would have 

been acceptable in most oiner democracies. such as the organisation or 

neacerul protesr acainst an uniust Jaw. Thc Delmas treason trial 

pLotipled dic U5 Swic Department w say 1t iy incouceivavic iiat their 

political activities would have qualified as treason or terrorism in *hi- 

country or any other democracy. 3 

(i1) gvert act 

In Leibbrandr=® the court defined an overt act as any act. which. ap- 

parently innocent in itseif. may be an act of treason if accompanied 

by hostile intent. Any overt act suffices and it is not essential that 

the conduct involved shouid have progressed beyvond the stage of the 

commencement of the consummation.’® Not only an attempt. but 

26 gyrchell and Milton op cit note 17 at 610. 

27 S v Banda. supra at 474. 

28 'The Delmas Treason Trial' in Soutn African Journal on Human Rights (1988) 

10S. 

29 Sypra at 284. 

30 gyrcheill and Milton op cit note 17 at 610.    



also incitement and conspiracy to commit the offence are acts of 

treason.’ ! Every person. who with hostile intent. assists in the com- 

mission of the crime. ‘cronforms to the wide definitian af the 

crime’.’= Therefore. even an omission to act. if accompanied by the 

Lostiie Mmiciii CONSTitLics reascs in cur law.”> A person who ‘kaow- 

ing of the commission of an act of treason. refrains from giving in- 

formation to the authorities. ... must be regarded as having taken 

part in the treasonable conduct.’”’ This is the exception to the ruie 

requiring the commission of an overt act to be punishable. Violence. 

actual or contempiated. against the State is not a necessary element 

of the crime.’ As the common law stands. it is impossible to de- 

scribe categories of acts as prerequisites for treason.°® The act need 

not only threaten the independence or safety of the State. but also 

the "authority’ of the State to constitute treason.>’ 

The use or the ‘overt act’ :n the derinition indicates that some positive or 

actual conduct has to occur deror act can qualify as treason. Ye! at- 

. temrrs_incitements. CONSDITACIES o even OmisSSions fa act cancrimra 

treasonable offences. This :ilogical and bizarre interpretation of the term 

"overt act’ by the South African judiciary has resulted in a confusing 

mish-mash of the law. To : ‘e matters worse. a totally innocent act (ac- 

companied by the dubious Sroviso or hostiie intent) is made treasonaoie 

in our law. Any act. no mater now minor. committed with the requisite 
v 

intent may constitute treason in our law. The act need not be vioient or 

31 Zwane supra at 256 and Banda sucra at 474. 

32 Banaa supra at 474. 

33 Snyman op cit note 23 at 314. 

34 Banaga supra at 511. 

35 Mayekiso supra at 751. 

38 ganga, supra at 473. See also tne list of acts offered by Burchell and Miiton op 
cit note 17 at 611-2, and Snyman oo cit note 23 at 312-3. 

37 Leibbrandt supra at 280.  
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‘orcefui. nor resuit in rorce or vioience. 0 De treasonaole. This is a 

departure from internationaily accepted principies of the law or treason. 

e . s 

(111) allegiance 

Treaso can only Se comimiited by vne who owcs allegiancs to the 

State. Factors which create allegiance inciude citizenship, domicile 

and residence.3® It is immaterial whether a person accused of 

treason believes, on ideological grounds. that he owes no allegiance 

to the State. 

The concept of allegiance is. in mMOst westerm democracies. a mutual re- 

lationship between the individual and the State. with reciprocal rignts 

and obligations. Citizensnip does not necessarily create a climate or ai- 

legiance on the part of peopie to the State. [n what circumstances and by 

whom allegiance is owed is not aiways an €asy question. In a society 

where the rights to participate in government and freely express one's 

opinions are given constitutional protection. the question to whom the 

offence of treason is t0 extend wiil be less dirficuit to answer. Here. the 

natian of recinrocity wouid create a vested inreresr ror peania ra hein 

preserve a state of affairs in which individual rights and freedoms may 

be exercised. This requircment of treason illustrates its archaic nature 

and inconsistency with features of modern democratic states. The con- 

cept of allegiance is based on an outdated principle of loyaity to a 

sovereign wiich runs counter 0 the moaem pnilosopny of human indi- 

viduality and autonomy. The original basis of the crime was the reudal 

ailegiance owed by a vassai to0 his lord. and has no place in modern law. 

Allegiance is too broad and artiricial a Criterion to assess the persons to 

whom the scope of the crime extends. and a better approach would be to 

‘ocus on the reason for imposing liability as expressed in the notion or 

cepricocity.?® The ciass of persons to whom the crime extends should be 

stated with more clarity and precision. 

38 gyrcneil and Milton op cit note 17 at 613. 

39 Crimes against the State Law Reform Commission Of Canada Working Paper 49 

1986 at 33.   tad 

 



  

(1v) State 
~ H : L The State wnust wescsecs mziecrys (.8, it must be agecpendent and 

sovereign ).*0 For the purposes of treason the government is whoily 

identifiea with the State.” ana to seek to overinrow tiie government 

is treason even if there is no intention of changing the nature of the 

State or its institutions.*? 

For the purposes of the law of treason there is no distinction between the 

State and the government of the day. It is submitted that this is an un- 

satisfactory approach as the purpose of these offences 1s to protect the in- 

stitution of the State and not a particuiar ruiing poiitical party (and its ac- 

companying ideology). 

v) hostile ‘ntent 

Hostile intent is the definitive element of high treason. Intention is 

judged subjectively. and the accused niust know or foresee that his 

conduct is unlawful and amounts to treason.*3 This requirement is 
- 1 13 A A e LA - ) .o snedriein ia its applicaticn, and & has osen Geld WGk 4 perdon who 

tends mer 'y to pressurize the government into a course of ar ‘n 

has a hostile intent.** Further. the court has stated that *acts m. e 

committed which. although they do not show an intention to subvert 

the State as such. vet amount to treason: as where a person out of 

malice or hostility to the ruier, or ro some acr or maladminisrration, at- 

tempts to oppose and resist his authority.™* (my emphasis). In R + 

Strauss it was held that hostile intent *does not mean that the accused 

must have been animated by feelings of hatred or ill-will towards 

29 1bid. 

*1 Zwane supra at 258. 

42 gyrcnell ana Milton op cit note 17 at 614. 

3 \bid. 

*4 \bid. 

45 This was quoted in Zwane supra at 259. 
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that State. but mereiv that he was intentionaily antagonistic towards 

it’.#6 In Banda the court said that hostile intent is not restricted to 

_overthrowing. the :State.. bur also inciudes an intentian to bring pres- 

sure to bear upon. or coerce the government unlawfullv.?*’ This 

- 4 AR A 2 ok £ tin g 
would ‘aclude i inidntici 18 (oiTT i cvernment lu adupl or 

refrain from adopting a certain line of action.”® The hostile intent 

does not have to be accompanied by acts of violence. actual or con- 

templated.*® 

The courts have drawn a aistinction between hostile intent and motuve. [t 

is the hostile intent with wnich an act is intended and not the motive by 

which it is done.39 In other words. while the motive behind which an act 

is committed may be nooie or righteous. i that act is hostile and is 

uitimately intended to weaxen or impair the State. then it constitutes 

{reason. 

The practicai consequences of the intenuon requirement are disturbing. 

In the first place. the precise definition of what constitutes a hostile in- 

ent 1s nnciear and i< not ifmired o scrs wihich chaw an intention o sun. 

vert the State. Hostile intent is present when an act is committed due to 

mere antagonism against :he State. As indicated above, the courts have 

gone far as 0 extend the scope Of treason to protect the State even where 

there is protest against maiadministration on the part or the government. 

Furthermore. the courts nave rejected narrow views or the Roman jurists 

(which restrict intention to overthrow of the State or government) and 

have adopted wider approacaes that define ‘hostile tntent’ as an intention 

to endanger the indepenaenca or security of the State.”! 

6 1948 (1) SA 934 (A) at 840. 

*7 Banda, supra at 478. 

*8 gnyman op cit note 23 at 314 

49 Mayesiko supra at 751. 

50 ( eipbrandt supra at 281. 

$1 Sayman op cit note 23 at 314. 
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(D) JURISDICTION 

Tha South: African cours have inricdictian 1o try (TIason committad 

against the country anvwhere in the world (uniike other crimes 

wiiere (ne genera: ruie > ihat a State wiil punisn only crimes com- 

mitted within its own territory). The court may impose the death 

sentence for treason if committed during time of war.>2 

It would seem that it is being recognised that. internationally, the most 

important form of treason :s acts of dislovalty during time of war. with 

the inclusion in the statute :hat the court mayv only impose the death pen- 

alty for treason committed Suring time Of War. 

2.1.2 GENERAL OBSERVATIONS OF THE LAW OF TREASON 

It must rirstly be noted thza: the crime or treason was rormuiated during 

the period of state absoiutism with an over-empnasis on the monarcay. I 

is a concept based on the view that tne ruiers or the State were ail- 

knowing superior beings 'Ano were bevond the reproach of the ordinary 

~anAnia JJ Py e— liesmnl a wrvAn A Lents slaa & CeTnl, B WEics O politicsl gvcittion dumge whick the hin- 

portance of the mcaarchy eclipsed b}.' pariiament, the crime -°f 

treason has not been substanuaily modified. It is submitted that the aw 

of treason as it stands reprasents an outdated and unprincipied law. and 

needs substantial qualiification to fit into a system of democracy. [t 

would seem that the intercratation of the phrase "overt act’ in the context 

of treason stems from the medieval concermn with criminalising attempts 

to commit treason. as in those davs there was no generai law of attempts 

and it was thus necessary 0 punish inchoate crimes in this way.>* 

The above analysis of the iaw of treason shows that it is ‘alarmingiy 

elastic in character’ and the scope of the appiication includes ‘robust 

52 Section 277 of the Criminai Proceaure Act of 1977 as amended. 

53 Op cit note 39 at 35. 

54 Ibid.  
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‘orm of poiiticai acuvity .= The eiasucity of the scope of the cnme 1s 

made worse 0y the fact that South Africa iacks a consistent and conerent 

definition-of the.crime and no singie derinition has heen.consistently: an- 

oiied by the courts. This problem of unceriunty is further compounded 

Sv.the fact thal the Souin Allivall COuns NAVE hvsen & iSiSCt g nar- 

rower view of Roman jurists on the subject of treason. and have 

preferred to adopt wider, ail-empracing views. This approach seems 1o 

be line with the overail intention of punishing most forms of political op- 

position to the State. This is clear from the leading case of R v 

Erasmus.>% where the court 'rejected the narrow view of Voet that 

treason is restricted to acts aimed at the overthrow of ..e State’. and 

adopted the wider view of ‘writers such as Mathaeus that treason wiil be 

committed when the security of the State is injured.>’ 

The requirements for the iaw Of treason in the form or "overt act’ with’ 

hostile intent’ are rraugnt with difficuities ana have serious impiications 

for politicai protest in Soutn Africa. Trsason may consist Of any act no 

marrer oW innocenrt it mav he wher viewad objectivelv. as weil as an 

omission to act. and the hostile intent. as we have seen above may take 

many torms. 

The most alarming and biatant departures from international norms are. 

firstly. the lack of a requirement of force. actuai or envisaged. as a re- 

quirement for treason during times of peace. Seconaly. it is ciear that the 

crime of treason is internationaily used to punish acts or disioyaity and 

plotting with the enemy during time of war. As stated above. treason 1S 

based on the fundamental notion of betrayal. and the most unambiguous 

form that this could take is piotting with the enemy during times of war. 

when a State is at its most vulnerable. 

55 Mathews op cit note 1 at 213. 

€6 1923 AD 73. 

£7 snyman CR ‘Sedition Revisited’ in South African Law Journal (1980) 19. 
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The ail-emoracing reacn or the crime or :reason has resuited in the 

deviation from the principie of law that guiit is personal.58 In Hogan. 

the acciced was canvicted for nan-vinient acrivities on hehaif of the 

ANC. The court ruied that "a person can never support the ANC without 

pelng guiily Of treasun even il ilai pcrson's acuons are lawiul soclal ac- 

tivities that were not intended to further the ANC policy of overthrowing 

the government in South Africa’.”? 

For the purposes of treason there is no distinction between the State and 

the government of the day. As suggested above. this is an unsatistactory 

approach. and the government or the day shouid be protected only in 1ts 

role or custodian of officiai State policv. The lack of distinction between 

the government and the swzie for the purposes of treason results in the 

criminai law protecting the ruiing party's iceoiogy. It is clear that this 

shouid not be the case. The ioinder of the government with the s'=re has 

further. more alarming impiications in a muitl- rty democracy wnere it 

is not inconcetvable that the law of treason woula be used to serve the 

intarests °f meOre than one 72rrv ~alitical afSiiiation, Tt is submirad thar 

for the purposc. of trec Jn. the zovernment needs to be identified as a 

neutral protector or the State. and should oniy be safeguarded in this ca- 

pacity. 

The concept of allegiance :0 determine the ciass of persons to wnom 

treason appiies. is a vague and artficiai one. There wiil always be those 

who believe that the State does not serve their interests and thererore 

they owe it no allegiance. It is recommended that the concept of al- 

legiance be replaced with a spectric listing or those persons to whom the 

scope of the offence extends. 

As has been illustrated there 1s a vast overiap between the statutory 

crimes against the State and the common law. 

58 S v Hogan 1283 (2) SA 46 (W). 

2 Mathews op cit note 1 at 220.
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PROPOSAL 

GENERAL COMMENTS: 

In a fully democratic socierv, crimes against the State serve (0 nrotect 

democrac as weil as sociery and the State. There should clearty be 

limizs G5 (0 Whe Swit ve-procesred by qne crumingl lew in o democraiie 

sociery. The criminal law cannot be used to secure the government from 

non violent political opposition which is ar the very core of a democratic 

State.60 We believe that the common iaw crimes against the State, (o 

avoid the shorrcomings outiined above, should be codified.®! We believe 

that through codification there can be no departure Jrom the fundamental 

principies on which the proposed reform dre pased. Codificarion of these 

crimes wiil ensure that there will no different interprerations of the law 

and this wiil result in clariry, precision and certainry. The codified ver- 

sion which we propose wiii arrempr 1o ser out tie conducr necessary o 

constitute tihe crime of treason, and the persons to whom ir applies. We 

ure of the opinion that rthe most imporrant jorm of treason should be rhat 

which concern . of dislovairv in rime or war.%? 

PROPQSED DEFINITIONS: - 

“Time of War’ means when there is an external threat, invasion or threar 

of invasion by foreign forces, and when war has been declared by rhe 

government against another stare. 

+ 
N 

‘Citizen’ means any person ‘wio is entitied 1o vore in narional elections in 
T ; ) 

  

rhe Repuoiic. 

‘Persons voiunrarily in the Republic' means .rhose persons who are no. 

% 3 ‘-
 

citizens and are in the countrv our of their own free will or who are : 

- engaged in business, empiovment or a course of studv and who have 
  

taken up permanent residence in the Repuoiic jor the durarion of rheir 

business. ¢mplovment or study. 

80 Qp cit note 39 at 42. 

81 Although this has been the proposal of the South African Law Commission in 

1976, the recommendations contained in this document differ from those proposals 

to ensure certainty, clarity and uniform application of the law. 

62 'Treason, sedition and allied offences’ in The Law Commussion Working Papers 

Vol 9 71 at 102, say ‘that is in its strict sense in which it is regaraed by internation- 

al law’. 
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PROPOSAL 

. Anv person who during ume or war- 

aj.inrenrianallv engages in war or avmeq hosrilizics zgainer the Re. 

ouplic; 

&) inentionally ussisis i€ eneriiv Ov. 

i) taking up arms ‘with the enemv; 

ii) accepring an appointment with the enemy, or 

iii) engaging in anv conduct which is directly or indirectlv in- 

rended to assist the enemy. 

2. Any person who during nme of peace uses force or violence to over- 

throw rthe consriturional 2overnment of the Reoublic 

shail be zuiiry or the offence of rreason and upon conviction shall be li- 

able for punishmenr as the courr mayv deem =:. norwithstanding the pro- 

visions of anv orher law. 

Fhis aftance onnlies rp pe Barsdniowho is 2 Sourk AfFicai citizen in 

respecr or zason commirred anvwhere, cnd to anv persun who is 

ve nrarily in the Republic in respect of treason committed in the Repub- 

lic. 

2.2 SEDITION 

mimsio* CHE PRESENT LAW 

The crime or sedition has been used as the chief means of suppressing 

calls for political and sociai reform in South Africa. The crime is com- 

mitted by persons gathering to protest or engage in revolutionary ac- 

tivity. This crime has had the erfect of innibiting political action and 

freedom or speech and assemoiy.%3 

(A) DEFINITION 

53 Burchell and Milton op cit note 17 at 616.
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Burcheil and Milton. and Hunt°* define sedition as the ‘unlawful 

gathering, together with a number of peopie. with the intention of 

impairing_the authority of the State by defving or subverting the 

authority of the government but without the intention of overthrow- 

- 

ing or cvercing that government’, 65 Snvman includes the intenticn u 

‘challenging or resisting’ as well as use of the word ‘violently’ in his 

definition.’® The South African Law Commission recommended 

that sedition be codified as follows: 

‘Any person who uniawfully and intentionally takes part in a con- 

course of persons violently resisting or defying the authority of the 

Republic or who unlawfully and intentionally causes such a con- 

course shall be guiity of the crime of sedition and upon conviction be 

liable to such penalty as the court may deem fit?.67 

As a whoie the definitions present a vast and conrusing range or conduct 

and intenton for the crime. and has been cescried as "having a forbid- 

ding range of appiica[ion'.68 The main point of contention within the 

scope of the crime is whether the use ¢f vioience is a necessarv element 

of the crime. While Snyman conciudes that it is. it is omitted from the 

definition ov Burchell and Milton, and in both Mavesiko and Twala. the 

court conciuded that it was not a necessary eiement of the crime. As 

with treason. it is clear that the scope of the crime is alarmingly vague 

and uncer:ain. 

(B) ESSENTIAL ELEMENTS 

The following essential elements have been identitied.°? 

64 Hunt op cit note 19 at 45. 

85 gyrchell and Milton op cit note 17 at 616. 

88 gnyman op cit note 23 at 316. 

67 Clause 3 of the Bill. 

68 Mathews op cit note 1 at 220. 

69 gyrchell and Milton op cit note 17 at 617. 
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(1) uniawrui 

Here the court must determine whether the gathering was unilawful. 

and the main criterion would be the purpose of the gathering. 0 

(i) gathering or causing a gathering 
The absence of a gathering of peopie cannot be sedition. The courts 

have held that two persons are a gathering for the purposes of sedi- 

tion.”! The gathering need not be unruly and it is sufficient that the 

people come together for an uniawful purpose'-. Not only those who 

take part in the gathering but those who ‘incite. instigate or arrange 

it’ are also guilty.” > However, if the gathering does not in fact 

materialize from the incitement. instigation or arrangement. one 

could be charged with incitement or conspiracy to commit sedition. 

Does the gathering have to be accompanied by violence or threats of 

violence? This important question does not appear to be ciear in our 

law, 'nd the case law appears to provide that violence | ot a pre- 

-eaunisite for the crime. 

Some 1mportant and c..:urding 1ssues are raised in this part. Ir the first 

place. the court in Tivala neld that two persons are sufficient to con- 

stitute a gathering ror the purposes or sedition. Snyman shows how tnis 

interpretation is not in line with those of the Roman iurists'*, and that 

something more ‘serious. sinister or threatening *2 is required bv e 

authorities. He also points out that it is difficuit to envisage how two 

people couid endanger the authority of the State. 

79 Ipid. 

71 Sy Twala (1979) 3 SA 864 (T). 

72 gurchell and Milton op cit note 17 at 617. In Zwane the gathering was for the 
purpose of conauctng a peoples court. 

73 Spyman op cit note 23 at 318. 

74 Snyman op cit note 57 at 20. 
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Secondly. the crime :s committed not oniv Dy those taking part in the 

gathering, but also by one wno nas caused the gathering in some way, 

aven if ha'icnor nrescnt ar the acmal oathering 6 Thic ic in direcr ron- 

tradiction to the principies of ciminal law which provide that those who 

merely incite vuiers w cuinmit the crime. or merely conspire win each 

other to commit it, would not be guiity or sedition. but merely or incite- 

ment or conspiracy to commit it.”’ 

Thirdly, there appears to be a lack of clarity in our law regarding the use 

of violence for the commission of the crime. The court has ruied that 

violence is not an essential element of the crime. This judgment has been 

criticized on the basis that it is not in keeping with the view of Roman- 

Dutch authorities on the subject. The jurists speak of ‘mobs armed with 

stones and sticks. a concourse or mutinous soidiers. or a crowd piotting 

the death of the sovereign."3 

The above elements wouid e:fectively mean that aimost any uniawtul 

gathering of two or more peopie. even ir dispersing peacerully at the re- 

quest of the poiice. would be committing sedirion. In other words. there 
AreA Ra miy AnmeaATIar A At s ey : Ceardyry Contihart ey ey e e isisay 
cota SSIRE -._‘..._‘3.1......».. avwinz oM '-he geainaus g... ...... :‘.é, Gy i 

they came together with an intention to impair the authority of the _.ate. 

(iil) impair authority 

The purpose of the gathering must be to challenge. resist or defy the 

authority of the government. ° In Zwane it was heid that the conduct- 

ing Of a "peopie’s court’ couid cualify as sedition in that the _ccused im- 

paired the authority or law enrorcement channeis or the State. 

The primary difficuity with this element is the actual meaning of the 

word "authority’. There does not appear to have been a strict interpreta- 

78 |bid at 21. 

77 \bid. 

78 |bid at 22. 

79 Byrchell and Milton op cit note 17 at 618.  
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tion by the courts of its meaning.3? znd many forms or otherwise un- 

ounishable activity can e said to impair the authority or the State. 

(1v) intenuon 

Thé intention must be {0 deiy, cnallenge ur iesist the autiiviiiy of 

the State.3! The element which distinguishes treason from sedition is 

the requirement for the former of a hostile intent. For the purposes 

of sedition a hostile intent is not required. It is not necessary that the 

gathering succeed in its aim of impairing the authority of the State: 

the intention to do so is sufficient.32 

The stark feature of this eiement is the fact that no actual conseguences 

need tlow rrom the gathering i the necessary intention is present. 

2.2.2 GENERAL OBSERVATIONS OF THE LAW OF SEDITION 

The ftirst prcolem seems :0 de the ditficuitv in distinguishing between 

treason and sedition. Some ‘stnguishing ractors appear to be the foi- 

lowing: 

(1) In Twala it -eid thz --=asor ~rotects the existence or - ° 

State. wnereas under scoitto.. . is the authority of the Siaie 

  

or government that 1s protected. However. Snyman submits 

that the c...erence betweca treason and sedition is not that 

easy to define. ~2cause by challenging the authority or the 

State one 1s aiso enaangering the existence or security or the 

State.®® Furthermore. in Leibbrandr the court said that the 

act need not oniy threaten the independence or sarety ot the 

State. but also the "authority’ of the State to constitute 

80 Twala supra, offers a aefinition of :ne words ‘defy’ and ‘authority’ at 870. 

31 Burchell and Milton op cit note 17 3t 318. 

82 Snyman op cit note 23 at 319. 

83 Sqyman op cit note 57 at 19. 
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rreason.>* This makes distinction between tne Crimes on tnis 

basis dirficuit. 

(i) Sedition ~an oniv he commirted by a numher. of neanie acrng in 

concert. 'vhersas treason can pe committed by a single per- 

o= : 

(iii) Treason can be committed by someone owing allegiance to the 

Republic. while sedition can be committed by a person 

owing no such ailegiance. 3 

(iv) While there can be no attempted treason, there 1S no reason wny 

there cannot be attempted sedition. 37 

(v) It is not clear wnether vioience or the threat of violence %% is a 

requirement for sedition. but it is clear that it is not a prereg- 

uisite for treason. 

Thus it is clear that the distnction between treason and sedition is not so 

casy to determine. Indeec. in R v Malan, the court said that all acts 

constituting sedition wouic 2!l under the scope of high treason or pubiic 

C 

there is such a large degree of overlap. 

It wou.d appear that the orfence of sedition provides another example of 

an outdated law based on medieval principies. Here too the orfence 

seems to be a result of the once prevalent view that rulers were beyond 

the reproach of the peopie.”” The law of sedition in its present torm nas 

84 See note 20. 

8% Snyman op cit note 57 at 20. 

86 1bid. 

87 \bid. 

88 Mayekiso supra at 751. 

83 R v Malan 1915 TPD 180. 

80 Op cit note 39 at 35. 
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no piace :n a democratic sociery wnich recognises the rnight or its peopie 

t0 freely cniticize and debate poiitical issues. 

As in the case of treason. :n¢ law with regard to sedition 1s unciear and 

vagyue, I an essential slemen: such a5 the-use of violence m the Cumimis- 

sion of the crime is unciear. it makes for grave uncertainty and conru- 

sion both for a person to structure his conduct accordingly, and for the 

accused who needs to prepare nis defence. 

We find that in the case or sedition, the views of the Roman-Dutch ju- 

rists have not just been expioited. but thev have been in some cases total- 

ly ignored. As pointed out apove. the common law authorities specitical- 

lvy require the element or vioience to be present. vet this was not tol- 

lowed by the judiciary. 

't appears that the large amount of security legisiation in South Africa 

has -ade the cri.  or sedition aimost superfluous, and consegquently 

there have not been too manv orosecutions for sedition 21 (Since 1950 § 

v Twrlg in "9 wags w8 ¢ T r sedition that w  tried in our 

courts. and it <..ended tne scope or ._uitic.. rar bevond tne authorities). 

It is arguaple that this was a cunning strategy on the part of the State. 

because the -~ -ision to try e accusea unc- - the common law crime or 

sedition rather than under existing secunty legisiation was weicomed as 

the common law offences are weil known throughout the western worid. 

and adverse criticism or the South African authorities ror prosecuting 

political dissent lost some or its sting.?> However, what was not brought 

to the attention of the international community was the fact that the inter- 

pretation of the crime made it 't as Oppressive as existing security 

legislation. 

81 Snayman op cit note 57 at 16. 

°2 \bid. It can aiso be arqued, however, that this was a response to complaints by 

civil rights groups against the use of the Internal Security Act.
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Mathews nas observed that “until the courts limit the scope of these 

crimes Dy a stricter interpretation of their basic requirements, their 

elasticity will make them = serious threat t0 persons who engage In 

extra-parilamentary poiiticzi opposition. [f the judiciary continues to 

regard non-viclent coercion of the axecunive (Or any Of S CIZans or ac 

partments) in order to bring about a change of policy as treason, and 

gathering for non violent purposes as sedition. it will in effect 

countenance the drastic limitation of democratic rights by the common 

law.’?3 

GENERAL COMMENTS 

The main question we need [0 ask is whether there is any need for the 

crime of sedition in the coairication of the common law crimes in the first 

place. In order ro answer 'iis quesrion. it is important ro consider 

wherher conducr punishapie under sedition would go unpunished if the 

crime was ubolished. We ure of the opinion that such conducr would in 

fact be punishable under si.iutory provisions.>* 

PROPOSAL (1) 

The complere deletion of rhis crime. 

PROPOSAL (2) 

If this crime is to be retained. then we recommend thar the scope of the 

crime be substantiaily curra:ied. 

PROPOSED DEFINITIONS 

‘Gathering' means an uniawrul assembly or procession of persons in 

numbers large enough to consriture a serious rireat to State instirurions 

or ro the general public. 

Any person who uniawyuil: und intentionally rakes parr in a gathering, 

violently resisting or defvinz the authoriry of the Republic shall be guilry 

23 Mathews op cit note 1 at 220. 

34 £qr example, provisions for uniawful gatherings are contained in Chapter 5 of the 

Internal Security Act 74 of 1982. 
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Of the crime or sedition and upon convicrion pe liable to such penairv as 

the court mav deem fir.”> 

2.3. PUBLIC VIOLENCE 

S0 -THE PRESENT LAW © 

The distinguishing charac:eristic of pupiic vioience is that it does not 

directly serve to protect :ne interests of the State as with treason and 

sedition, but public peace and tranquility.® The crime of public vioience 

will not be analysed in the same manner as treason and sedition for two 

reasons: firstly. it is not a Jrimary crime against the state and thus does 

not serve to protect 1ts inerests. and secondly. it is our view that the 

crime of public violence coes not contain the difficulties and hidden 

agendas innerent in the acove two crimes. The crime of public vioience 

may even overiap with maiicious injury to property. arson and ropbery. 

but the dangerous dimensions ot the conduc: could resuit in a charge or 

public vioience. 

(3) DEFINITION 

Public violence consists of tiie unlc ~ful and intentional commission. 

together with a number of people. of an act which is intended to for- 

cibly disturb public peace and tranquility or to forcibly invade the 

rig' 's of others.’” This definition 1s in agreement with the South Af- 

rican Law Commission’s proposed codified one. 

As with other crimes against the State. no singie definition has been fol- 

lowed by the courts. and in R v Tshavirshem?®3 the court admitted the 

vagueness of the offence and the difficulty of giving it an exact defini- 

tion. 

25 This proposal is an amended version of Clause 3 of the South African Law Com- 
11ssions recommenaations on coaification of the common law crimes against the 

26 snyman op cit note 23 at 322. 

7 bid at 321. 

°8 1918 TPD 23. 
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(B) ESSENTIAL ELEMENTS 

(1) uniawrul 

Both the acts and the participation must be uniawful. but participa- 

  

tion.may not be nelowinl if scmeone was coerced into jcining the 

group.”® 

(i) intentional 

This element involves awareness on the part of the individual of the 

group’s aims. and there must exist a common purpose in the 

  

group.'% 

(iii) numboer ot peopie 

Public violence cannot be committed by a single person. It can only 

occur if there are a number of peopie acting in concert. ‘0! 

  

(iv) use of force 

Sayman lists the following examples of conduct that mav coastitute 

public violence: faction fighting; violence resistance to lawful action 

  

by the police by a mob: rioting; forcible coercion by strikes of other 

workers and breaking up and taking over a meeting.!%% It is not 

1ecessary that actual force is used. but it is sufficient that there is an 

intention or threat to disturb the peace or invade the rights of 

others. 03 

(v) public peace and tranqu:iity 
  

99 7 Samuel/ 1960 (4) SA 702 (R), Snyman op cit note 23 at 324. 

100 5qyman op cit note 23 at 324. 

101 See Snyman op cit note 23 at 322 .vhere he aiso points out e difficui,, of 

specifying the minimum number of people requirea to commit the crime. 

102 ypid. 

103 |pid at 324. 
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The mere disturbance of the peace is not sufficient to constitute the 

crime. In order to prevent abuse. the intended violence by the group 

must assume dangerous dimensions. for exampie. if the safety of 

others is threatened. Although this concept is in itseif vague. no 

single {actar may cause the conduct 16 assume serigus dimensions, 

Some of these factors inciude the time. locality and duration of the 

fight, the cause of the quarrel. whether the participants were armed 

and whether there are actual assaults on people or damage to proper- 

ty. 104 

2.3.2 GENERAL COMMENTS 

This crime is prima racie aceguate to deal with public vioience. and does 

appear to contain major derects except ror the problem ofr vagueness. 

Codification is recommenaed for this crime. together with a tew amend- 

ments to the present law. [: s anticipated that codificatuon wiil resuit in 

clanity and ceruainty or the .aw. and alleviate t.. problem or vagueness. 

There shouid be room for varving interprewtions of the requirements for 

liability. As suggesied abo' = a prominent feature or transitionai South 

Africa wiil be the problem or escalzting v¢ :nce. The importance °tf the 

crime of public violence is indicatea by tre fact that it is througn these 

measures that public order and the problem or violence should be regu- 

lated. rather than resorting 10 the extreme measures of crimes against the 

State. 

PROPOSAL (1) 

The public order crimes conrained in rie British Public Order Act or 

1986 would be a model ror South Africa given irs similar problems or 

public violence.t9 

The sections of the Public Order Act which are relevant to rhis crime are 

the ones refaring ro rior.'9 -ublic disordert®” and affrav.'98 Ir appears 

104 1bid. 

105 gee generally Walker C The Prevention of Terrorism in British law 19886. 

106 gection 1. 

107 Section 2. 

108 gection 3. 

N
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that the xev difference benveen these crimes is the numoer O Dersons re- 

quired (o create iiabiliry. 

PUBLIC VIOLENCE N et 

Where- three o= miore persons wino are prasent 'f‘g""""' 1sp oF thragron 
-omcr-ua'r 

unlawful violence and -&‘?e conduct of—f#emrmten-rovm ts sucn as 
T AR SOrSS 

would cause a reasonaole person present ar the scene [0 fear jor-has Der- 

sonal sajetv eacfi of the persons using or threatening uniawrul violence 

is guilty of the crime of pubiic violence. 

PROPOSAL (2): 

Rerention of the common iaw crime of public violence in codified form as 

recommended bv the South Arrican Law Commission. 

Public violence consists or rie uniawrul and intenrional commission. [o- 

gerher with a number of peopie, of an act which is intended to forcioiv 

e~ 

others. £ 

disturb pqumiim or to rorcibiv invade the rights or 

3. THE INTERNAL SECURITY ACT 

The Internal Security Act nas .en sev =iy criticized as a grave inroad 

into the rights of indivic  : in South Africa.!%® and this section of the 

document wiil examine tne provisions of this Act in so far as they prns- 

cribe various poiitical orrences. 

The basic premise on which this document rests is that crimes of a poiiti- 

cal nature are intended oniv to protect the State.*19 Tt is against these 

presumptions that the Internai Security Act shall be evaluated. 

As the Act orovides for a variety of offences which differ considerabdly 

in the ‘mischief’ they are intended to avert and the extent of punishment. 

108 gee for example, Dugard J ‘A Triumph for Executuve Power - An Examination 

of the Rabie Report and the Internai Secunty Act 74 of 1882 in (1982) South Afri- 

can Law Journal 589 at 602 ana Qugard J Human Rights and the South Africa 

Legal Order Princeton University Press, Princeton (1978). 

110 gasson D & Viljoen H Soutn African Constitutional Law Juta, Cape Town 

(1988) 246. 
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"he crimes wiil be divided :nto pnmary orrences (1. those crimes which 

purport to suppress the overtnrow of the State) and secondary orfences 

(i.e those which purport to serve anciilarv runctions. for example. the 

curtaiilment of protest action). The seconaarv offences will be discussea 

in_the secona document, 

PRIMARY SECURITY OFFENCES 

These crimes are contained in section 34 or the Act, and are character- 

ized by harsh maximum penaities and provisions which purport to pro- 

tect State security. These crimes inciude terrorism, subversion and 

sabotage. For purposes of ciarty. these crimes are brierly described be- 

fore a more detailed anaivsis can take piace. Terrorism is committed by 

a person with the intent to overthrow or endanger the State authority in 

the Republic. to bring about constitutional. poiitical. industriai. social or 

economic change, to inducs the government to do or abstain from or to 

adoot a particular standpoint or to put in rear or demoraiize the in- 

hz:.tants of the Republic. This intent .ust be coupied witn the commis- 

sion of an act. threat or ~~:emot of violence. or any act which causes or 

“ntributes to the commission of an ¢~ “inlence. Subversior in br 

.erms is committed where a person nas ...2 intent to OVertnrow or 

endanger the State autnority in ths Repubiic. to bring about constitu- 

tionai. poiitical. industriai. social or economic change. to induce the 

government to do or abstain rom or to adopt a particuiar standpoint or 

t0 put in fear or demoralize the innabitants or the Republic. (This inten 

requirement is the same as :or terrorism). Tiis intent must be coupied 

with a wide range or acuvities. including the crippling. interruption. 

damaging or destruction or of any industry. undertaking, public service 

or installation in the Repuoiic. There is no requirement that violence 

must have occurred. Sabotage is committed where a person has a wide 

range of intent. including the intention to endanger the sarety, health or 

interests of the public and to destroy or contaminate any water supply in 

the Republic. coupied with the commission of of an act, the conspiracy. 

aiding or encouraging a person to commit an act. [t is clear from this 

cursory description of the primary crimes that they cover a wide range of 

social activities. In order to assess these crimes adequately, it is impor- 

tant to discuss in detail the various requirements for each of the crimes.



20 

3.1 TERRORISM!!! 

The crime of terrorism is deemed to be committed when both the re- 

quirements of intention and conduct have been met. The Act sets onr 

specific forms of intention and conduct which wiil constitute the cnime. 

The formg ¢t inrenticn recuired are ag failows:- 

(a) To overthrow or endanger the State authority in the Republic. 

This provision appears to require an intent to ‘render the established in- 

stitutions for the government of the State completely or substanuaily un- 

workable. 12 

(b) To achieve. bring about or promote any constitutional. political. 

industrial. social or economic aim or change in the Republic. 

This provision is extremeiy broad and vague in that it goes far bevond 

politicall» motivated intent. and inciudes other forms of change in 

society. This provision seems bent on prevenung any rorm or change. oe 

it political. constitutional. industrial or social. The stark impression is 

one of the protec:*on of the sracus ato. rather than the protection or ihe 

State and the public at large. Furthermore. the prevention of acts which 

are geared towards sociai or industriai change seem ill-fitted in this 

definition. and is bas -7 the assumption that su.a change can oniy :- 

cur when and how the current government desires. 

(¢) To induce the Government of the Republic to do or to abstain 

from doing any act or to adopt or to abandon a particular stand- 

point. 

Such a provision is undesirable as it serves to protect a specific ruling 

political party (as embodied in the government) from criticism of exist- 

ing policies.“3 As Mathews points out the government inciudes provin- 

111 gection 54 (1). 

112 pathews op cit note 1 at 35. 

113 gmerson op cit note 13 at 81 wnere he is critical of the position whereby the in- 

terests of administration in power are often cited as justification of interests of tr}e 

nation. 

134  



cial and locai authorities*** 

(d) To put in fear or demoralize the general public. a particular pop- 

ulation group or the inhabitants of a particular area in the Repub- 

lic. ar to induce the public or such population group or innabitants 

to do or to abstain from doing any act. in the Republic or elsewhere. 

It is internationally accepted that the verv nature of terrorism is an in- 

discriminate attack on memoers of the public. However. such intent 1s 

associated with an ideologicai or political motive,!!3 a requirement lack- 

ing in this subsection. 

3.1.1 GENERAL OBSERVATIONS OF THE INTENTION RE- 

QUIREMENT 

[t appears that most torms of normaily acceoted poiitical dissent wouid 

fall within the ambit or :he intention requirement. The broad ana 

numerous forms of intent have the effect of extending the scope of ter- 

rorist intent tevond the mere protection or the State. Mathews iilustrares 

this point by using the exampi- : a group of ~eople wno storm the or- 

fices of a local authority wnich has announcea rent increases and a few 

windows are broken. This wiil fall within the ambit of the crime of ter- 

rorism as thev have the intent to dissuade the authonity from ‘doing an 

act’ or to ‘abandon a particuiar standpoint’. ! 16 

The forms of conduct that must accompany the intent are as roilows: 

(i) The commission of an act of violence. or a threat or an attempt: 

"4 Mathews op cit note 1 at 36. See aiso section 54 (8) of the Act. 

'S See generally Murphy JF ‘Defining International Terrorism: A Way out of the 

Cuagmire’ (1989) Vol 18 /srael Yearoook on Human Rights 123 and Y Dinstein 

‘Terrorism as an International Crime’ (1388) Vol 18 /srae/ Yearopook on Human 

Rights 55. 

118 Mathews op cit note 1 at 37. 
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Academic writers appear o beiieve that tne essential nature of this cnme 

is the commission of acts of vioience.‘!” However, it is obvious from 

terms used that conduct inciudes a mere threat of or an.attemot at 

vioience. The term ‘act of vioience  is wide enough to inciude not oniy 

any bodily harm ov WGKIng CF cugangcnng O1 2ny perscn. or the damag- 

ing or destruction or endangenng of any property but also the undergo- 

ing of military training. ' 13 Firstly. the use of the word ‘inciude’ means 

the definition of violence is not limited to those forms of conduct men- 

tioned in the Act.!!9 Furthermore. there is no indication of the degree or 

violence necessary, and as Mathews points out, ‘the language or the 

statutory definition covers trivial assauits and minor damage to propery’ 

if the intent is present. !0 

(ii) Any act which is aimed at causing, bringing about. promoting or 

contributing towards such act or threat of violence. or attempts. con- 

sents or takes any steps to perform such act. 

This subsection effectiveiy creates a burden of vicarious liability on any 

serson. wno indirectiv conrributes o the commission of viglence or 2 

threat of violence. Furthermore. the taking of steps (c erform an act 

that might result in violence at some .ture stage 1s also punishable. 121 

117 Burchell and Milton op cit note 17 at 621. See also Mathews AS op cit note | 

at 34: and S v J & Another 1988 (1) SA 85 N wnere the conduct of the accused in- 

voived the throwing of grenades at tne house of 3 teacher causing damage. 

118 gee section 54 (7) which provides that the word ‘act’ for the purposes of ter- 

rorism inciudes the undergoing of soecific training or the possession of a substance 

or thing. 

119 gee further Mathews op cit note 1 at 34. 

120 \pig. 

121 See for example, S v Bacela 1988 (2) SA 655 (E) where the accused was ar- 

rested while attempting to enter Lesotho for the purpose of joining the African Na- 

tional Congress (which was bannea at the time) and found guiity of terrorism be- 

cause the conduct of attempting to cross the border was construed as ‘taking of a 

deliberate step towards the performance of acts aimed at the commission of ter- 

rorism and violence'. 
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(iii) Conspires with any other person to commit. bring about or per- 

form any act or threat of violence: 

The-activity need not inciude the commuission of vielence. It is sufficienr 

i 2 mere discussion to COmMmIt an act Of vioience occurs. 

(iv) Incites. instigates. commands. aids. advises. encourages or 

procures any other person to commit. bring about or perform such 

act or threat. 

This form of conduct overiaps to a large extent with the previous rorms 

of conduct. If a person has the required intent. the use of language (as 

opposed to actual violence) may attract liability in terms of this subsec- 

tion, even though the conduct "is at least two removes from a manirestiy 

v 122 terroristic act’. 

3.1.2 GENERAL OBSERVATIONS OF THE CRIMINAL CON- 

DUCT REQUIREMENT 

In its vigorous attempt to capture ail forms of political dissent. the leg:s- 

lature has uitimatelv encapsulated a ludicrousiv wide and ill-defined =nd 

so.” 2times innocent. inge of conduct within t2 scope of terrorism. 

This also resuits in a clumsy overiap of provisions in an incoherent man- 

ner. One of the more serious flaws of the terrorism _rovision is its in- 

corporation of non violent forms of conduct. Terrorism in most demo- 

cracies is limited to vioient poiiticai or ideoiogical activity.!=3 a charac- 

reristic sadly lacking in the Soutn African iegisiation. The basis ror our 

proposais is the firm beiler that the essenuial nature of terrorism 1s not 

the occurrence of unlawrui vioience per se. but the recourse to violence 

as a means to politicai or ideoiogical ends.!=* 

122 Mathews op cit note 1 at 35. 

123 gee generally Murphy op cit note 115 at 13. See also S 14 of the Prevention of 
Terrorism Act in Britain where terrornism is broaaly defined as the use of violence for 

political ends, and includes the use of vioience for the purpose of putting the public 

or any section of it in fear. Althougn there is no crime of terrorism in Britain, this 

definition is used for detention purposes. 

24 Dinstein op cit note 115 at 55. For examole, the hope of political change in the 
form of mass uprisings. In this regarg, see Heyman op cit note 8 at 4. 
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3.1.4 PROCEDURE 

On a procedural note. the [nternal Secunty Act is a harsh digression of 

established principies of common law in that it Creates presumptions 

cZainstabe secien - 

(i) Where the conduct of the accused was likely to achieve the intents 

specified in the Act, the accused is presumed to have acted with the 

intent. unless the contrary is proved.!= 

This provision shifts the onus of proor to the accused (contrary to clear 

criminal law principles). thereby making it easier for the State to prove 

its case against the accused. 

(ii) Where the accused is in unlawful possession of dangerous 

weapons such as automatic rifles. rocket launchers. grenades or ex- 

plosives. the presumption of the necessary intent to commit an act of 

terrorism is present. ‘- 

The erfect of this provision is to draw too dread a presumotion, namely. 

that the uniawful possession of arms and ammunition is associated with a 

terroristic intent. Mathews 11 strates this point by using the exampie of 

an accused in unlawful possession of a singie round of ammunition for a 

specified weapon. T"= accused wouid then be placed in the position of 

having to disprove botn the intent and conauct requirements of the crime 

of terrorism. ‘=7 

PROPOSAL: 

1<5 gee section 69 (5). 

126 Section 69 (6) (a). See also secton 64 which provides that the prosecution of 

the accused requires the written autnority of the Attorney-General; Section 65 which 

provides that the trial may be held in camera; Section 67 which provides that sepa- 

rate offenders may be prosecuted together; and Section 68 (1) & (2) (as amended 

by section 26 of Act 138 of 1981) which provides that the trial may be held where 

the Minister may determine. { 

127 pathews op cit note 1 at 36. 
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The crime or terrorism should be deleted :n its entirery jrom the Act. 123 

As in the United States or America, conduct ‘hich is essentially rer- 

roristic in nature should be prosecuted under the ordinary criminai 

law. *=2 This does not mean that poiiticailv motivated crimes wouid go 

wApunIshed, 2s nrosecunion or offenders may crill ocour 1uRalr ihe mere 

internationallv accepred common law. 

3.2 SUBVERSION!30 
This form of criminal conduct requires that the accused has the intent!>! 

as specified for the act of terrorism. The conduct reguirement. however. 

differs rrom that of terrorism and takes the foilowing forms:- 

(a) Causes or promotes general dislocation or disorder at any place 

in the Republic. or attempts to do so. 

[t appears that this subsection reiates to the protection of pubiic order. 

This subsection is unnecessary in the light or the adequate common law 

crime of public violence. 

28 Most societies have NOt seen the necessity 10 create the Crime o. (2rrorism. 

122 Murpny op cit note 115 at 23. In tne United States of America the legisiator nas 
refrained from aetining terrorism anag nas instead prosecuted terrorist acuvities unaer 

statutes covering muraer, kidnapping, expiosives, etc. See however, Mathews op cit 

note 1 at 291 wnere the proposes that the punishment of persons wno use violence 

for poiitical ends shouid go further than the common law as these acts are in- 

adequately covered by the common law. Persons who use violence for poiitical enas 

shouid therefore be given a speciai criminal status in a conflict ridden society ana 

threats of dangerous vioience need 10 be ‘elevated to a nigher level of seriousness 

for purposes of punisnment'. 

130 gecrion 54 (2). 

131 Minister of Law and Order v Paviicevic 1289 (3) SA 673 (A) where it was heid 
that the mental element required for this crime did mean mens rea as in common law 

crimes, but excluded do/us eventualis i.e. the knowledge that conauct may resuit in 

certain conseguences. This judgment was approved in S v Ne/ 13889 (4) 845 (A). 

See aiso Mare MC ‘Minister of Law and Order v Paviicevic 1389 (3) SA 679 (A): 

Aspects of the Offence of Subversion’ (1891) 4 South African Criminal Journal 107; 

Snyman CR ‘Dolus Eventualis in the Offences of Terrorism, Subversion and 

Sabo: : (1990) 107 South African Law Journal 365. 
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(b) Cripples. prejudices or interrupts at any piace in the Republic 

any industry or undertaking, or industries or undertakings gener- 

ally, or the production. supply or distribution of commodities or 

This provision fails outside the ambit of nauonal security, and is geared 

towards the protection of economic entities. and creates the impression 

of a symbiotic reiationship detween State and capital.!** Under the guise 

of national security, the State is seeking to protect the interests of in- 

dustries and undertakings. This situation is totally undesirable as it 

brings non-State crimes into the reaim or nauonal security. For exampie. 

a person with the intent to ‘achieve. bring about or promote any .... in- 

dustrial aim or change in tne Republic’!?3 (the necessary intent) and in- 

terrupts an industry in South Africa couid be guiity of subversion. This 

set of circumstances falls squarely within the domain of industrial reia- 

tions and labour legislation and certainiy ralls outside the field or 

security law. 

(c) Interrupts. impedes or endangers at any place in the Republic e 

manufacture. storage, generation. d: :ribution. rendering or supply 

of fuel. petroleum products. energy, light, power or water or of 

sanitary. medical. heaith. educational. police. fire-fighting, am- 

bulance. postal or telecommunication services or radio or television 

transmitting, broadcasting or receiving services or any other public 

service, or attempts to do so. 

This provision may afford purely criminal activity a political status. An 

example which immediateiy springs to mind is that of a person who with 

the intent of putting in fear the inhabitants of a particular area.!?* inter- 

rupts the postal service for a short period in that area. The person may 

be guilty of subversion for a pureiy criminal. non-political act. 

132 gor a detailed analysis of this concept see Yudelman D The Emergence of Mod- 

ern South Africa, David Phillip (1284). 

133 gection 54 (1) (b). 

134 gection 54 (1) (d). 
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(d) Endangers. damages. destroys. renders useless or unserviceable 

or puts out of action at any place in the Republic any installation for 

the rendering or suppliy of any service referred to in paragraph (c). 

any prehihited nlage or any pubiic building, ar attemnts {u Go sG. 

This is an unnecessarily unwarranted overiap with subsection (c), 

coupled with cumbersome and confusing ianguage. This subsection ex- 

tends the scope of subversion to inciude damage to public buildings. En- 

visage the following scenario: an individual spray-paints graffiti on the 

wall of a public hospital with the intention to induce the government to 

abandon its standpoint on the impilementation ot Value Added Tax. This 

person may well have commutted the crime or subversion. 

(e) Prevents or hampers. or deters any person from assisting in. the 

maintenance of law and order at any place in the Republic. or at- 

tempts to do so. 

This subsection appears to anticipate an Obstruction Of justice in its or- 

dina. v meaning with the necessar~ atent. and is iil-suited fcr the pur 

5 of prerection of the “tate t~ 

(f) Impedes or endangers = ~v place in the Republic .ne free move- 

ment of any traffic on lana. at sea or in the air. or attempts to do 

oy, 

Once more. one can envisage purely cmiminal activity being atforded a 

political status. 4~ 

(g) Causes. encourages or foments feelings of hostility between dif- 

ferent population groups or parts of population groups of the Repub- 

lic. or attempts to do so.. - 

This provision is one of the few forms or conduct that appear to con- 

stitute a threat to internal security. One presumes that this subsection in- 

tends to prevent racial hosulity. Ironically, this section was promulgated 

by the very government which endorsed institutionalized racism. 

(h) Destroys, poilutes or contaminates any water supply which is in- 

tended for public use in the Republic. or attempts to do so. This pro- 

vision is baffling since it is dirficult to envisage preciseiy the intention of 

the legisiature in this regard. 
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(i) In the Republic or eisewhere performs any act or attempts, con- 

sents or takes any steps to perform any act which resuits in or couid 

have resuited in or promotes or could have promoted the commission 

_of any of the acts ar.the hringing ahnut of any of. the results con- 

templated in paragraphs (a) to (h), inclusive. 

Not only are persons who have committed the ail above acts liable, but 

those who promote such conduct may be guiity of subversion. 

(j) Conspires with any other person to commit, bring about or per- 

form any of the acts or resuits contemplated in paragraphs (a) to 

(h), inclusive. or any act contempiated in paragraph (i), or to aid in 

the commission. bringing about or performance thereof: 

or (K) incites. instigates. commands. aids. advises. encourages or 

procures any other person to commit. bring about or perform such 

act or resuit. 

Mathews points out that a "statement acvising conduct that is likely to 

cause an act which will resuit in an obstruction to the free movement ot 

traffic .for example) coustitutes a form of conauct prohibitea by the 

crime of subversion. " !33 

3.2.1 GENERAL OBSERVATIONS 

Taken in its entiretv. the number of criminai acts that fall within the 

crime of supversion are to0 numerous (o 1magine.136 The ambit ot these 

provisions is t00 wide. creating vast unceranty and lack or clanty in the 

law. 137 This provision is one in serious need of curtailment. as its erfect 

135 Mathews op cit note 1 at 39. 

136 |pid at 38 where he argues that the number of crimes may well run into several 

hundred. 

137 Mathews AS ‘The Newspeak Version of Subversion’ (1988) 1 Soutn African 

Criminal Journal 174 wnere he states that the forms of social conduct that are reg- 

ular, unremarkable and in some instances arguably beneficial, are treated as acts of 

subversion or sabotage. At 180 he iilustrates the extent of triviality that may arise: 

the tripping of a waiter in a restaurant and the blowing up of a train are both cases 

of sabotage because the perpetrator committed an act which interrupts the supply of 

commodities and foodstuffs. 
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IS to ciose Off any avenue of protest. ana tnere IS nO reguirement that 

violence must have peen used (o achieve these ends. The oniy purportead 

limitation is that there must be the necessarv intent. but as discussed ear- 

lier. this requirement 1s eguaily wide. Lzagisiation geared towards the 

srotection. ¢f Capual cannet ve ccndoned. as market rorees should 

determine the nature of the reiationship between capitai and labour. 38 

3.2:2 PROPOSAL: 

Compiere deletion of this crime, as it is not clear what it is intending o 

protect. 

3.3 SABOTAGE!?? 

The distinction between thiis crime and the crime of subversion is not 

entirely clear. *+0 

Intent Reguirement: 

(a) endanger the safety. heaith or interests of the public at any 

place in the Republic: 

(b) destroy. poilute or contaminate any water supply in the Re- 

public whici: is intended for pu _iic L .: 

(¢) interrr'nt. impede or »ndar~er at any place in the Repv’ "¢ 

the manufactu . stocug2, generatior distributic.. 

rendering or suppiy of fuel. petroleum products. energy, 

light. power or water. ur of sanitary, medical. heaith. ed- 

ucational. police. fire-fighting, ambulanc.. postal or 

telecommunication services or radio or television transmit- 

ting, broadcasting or receiving services or any 

other public service: 

138 Brand J ‘A Severance form Principie: Forcing the Emplioyer to Pay Severance’ 

(1990) Employment Law 115. 

139 gection 54 (3). 

140 ge@ for exampie S v Radebe 1288 (1) SA 772 (A) wnere the accused went to a 

school to persuade pupiis not to attend school. This action resuited in stone- 

throwing between the accused and pupiis. A conviction was of subversion was set 

aside on the basis that the pupiis did not constitute a particular group of popuiation, 

but the accused was convicted of sabotage because he intended tO interrupt educa- 

tional services in terms of secuon 54 (3) (c). This case clear iilustrates the extent of 

overiap between supversion ana sabotage. 

—
—
—
 

Cr
d 

s



20 

(d) endanger, damage. destroy. render useless or unserviceable 

or put out of action at any place in the Republic any in- 

stallation for the rendering or sunpiy of anv service 

referred to in paragraph (c). any prohibited place or any 

- public buildiug; 

(e) cripple, prejudice or interrupt at any place in the Republic 

any industry or undertaking or industries or undertak- 

ings generally or the production. supply or distribution of 

commodities or foodstuffs: or 

(f) impede or endanger at any place in the Republic the free 

movement of any traffic on land. at sea or in the air.in 

the Republic or elsewhere. 

The statutory disorder created by the Internai Security Act is blatantiy 

displayed in this subsection. Here the conduct which was required for 

the crime of subversion has now become the intent requirement tor the 

crime of sabotage. 

3.3.1 CONDUCT RFNQi REMENT 

This involves the commission of an act. the attempt of such an act. 

or the conspiracy with other persons to commit such act or the 

aiding, incitement. commandin. or encouraging of person to commit 

such act. 

The vast breadth of the conduct requirement is only limited in that it 

seems to exciude an omission. 

3.3.2 GENERAL OBSERVATIONS 

The scope of the crime or sabotage is so wide as to include persons n- 

volved in school bovcotts and unlawrtul industrial action within its ambit. 

Again. a wide range of acuvity is inciuded. and there is a serious need to 

limit activities to those directly threatening the security of the State. Fur- 

thermore. a limitation on the conduct to a pnysical act of achieving this 

end is needed. and indirect acts. such as advising or commanding person 

to perform act should be exciuded. In the case . S v Nel '*! the accused 

141 (1987) 4 SA 276 (0). 
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-amagea ‘e pianning Offics OT 2 snart of a Zoid mine oy piowing 1t uD 

‘~1th explosives (O rearess a grievance aganst ine proguction manager or 

‘he mine. He was heid to pe guiity of sapotage even thougn there was a 

.ack of poiiticai mouve Or a inreat to State secunty or the community. 

—-e -aur neid: -Conduct not direcrea at tne saiety and weil-peing of WS 

State. aibeit that such conduct may coincidentaily toucn thereon. snouid 

70t be supiected to the same drasuc conseguences and punishment.’ 142 

3.3.3 PROPOSAL: 

This subsection should be delered in its enurery. 

4. PROPOSALS REGARDING PRIMARY SECURITY CRIMES 

We are of the firm beiief that the primary crimes contained in s 34 ot the 

Internai Security Act in their present form are so repugnant that there :s 

~0 neeg to modify them. \While we accedt tnat tnere are rorms or vioien 

sonduct zgainst the State :nat ougnt 0 oe ounishable. the present ar- 

-angement Of the Act ieaves notning O be desired. Furthermore. the in- 

lusion of inchoate crimes in ° * statute leads 0 unnecessary ~Onrusic. 

and 1s suffic. ady dealt witn by the c>==~on law. It is in vi- it these 

stors that the followi: . prooosals are . <. 

PROPOSAL (1i: 

The rirst possib...[y Is not (o rez ice rhese crimes ar all. bur ro rely totai- 

v on the common iaw crimes Such as (reason. sedirion. puolic vioience. 

s weil as maiicious damage ro properrs. ussault. erc. [n aadition. e 

crime of inrimidarion wouid serve (o compiemenr rii¢_common (uw. 233 

This proposal is recommended ‘vhere rhere 1s a Stare policy to undermine 

the politicai impacr of rerroristic conduct. 

PROPOSAL (2): 

2 cinglav AJ at 295. This aecision was, however. overruiea on appeal i~ S v Nel 

11989) 4 SA 845 (A). 

"33 The crime of inumidation wiil be analysea in the second document. The pro- 

cosea piil on inumigation wui aiso be geait witn unager tnis secuon. 
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‘We ure (n agreement wun ne recommenaarion*~="ar viotence or en- 

Louragement of vioience ve inciuded as primary securry crimes. in keep- 

ing with the notion tnat ine use or vioience. actuai or threatened. ougnt 

:0 be the primary concern of crimes against the State. particuiariv dunng 

[AR-iateram Shdse  In yadirion 3t s JooRiek ~mMmEnieu ise 

espz’onzzge;45 also oe u'eciarea' bv law to oe the concern OF Securry 

authorities. 

VIOLENCE OR THE ENCOURAGEMENT OF VIOLENCE 

DEFINITION 

‘violence means substanriai or sertous harm (o persons and or properry. 

Any person wno witi a poiiricai or ideoiogicai aim. or Jor political pur- 

poses 

/a) uses or rhrearens rne use of violence azainst Dersons or Jroberr:: 

or 

(b) incires. causes. or encourages or is likeiv o incite, cause or en- 

courage e e of violence by words or conduct 

shall be guilrv of an ojfence and wiil be liable ro whatever penairy the 

courr mav deem fit. 

3. CONCLUSION 

Given the potenuai for vioient conrlict during the transitional 

onase we are of the optnicn tnat this aspect Of rerform must be 2iven cue 

consideration. At the same ume the generai DRINCIpies Of security iaw 

must be limited so as not o infringe on the ngats of individuais. ‘“While 

it is recogmze that this is a difficuit task. a railure to do so couid resuit 

in increased vioience ratner than its suppression. Mathews has suggested 

several general principies of security law reform. These include the neeg 

for special measures but tie avoidance of the temptation to overreact. 

elimination of powers tnat lead to gross vioiations of the standards of 

144 paothews op cit note 1 at 281. 

145 1pid. s crime. however, is geait with in the second document. 
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sivilized Denaviour. Drescriotion Of Ciedr ana cerensibie oplecuves for 

the use of security apparatus. adherence (0 the ruie or iaw. and the pro- 

vision for AemOCrauc controi of the seenmity establishment. 6 

‘National security it a democralic society invoives taking some 

Zisks and ailowing some fexioility. it enddiis fall tian an opeu uii- 

munity is detter prepared (0 adjust to changing conditions than a ciosed 

one.’ 147 

146 Matnews op cit note 1 at 220. 

147 Camz-znn an cit note 3 at 32 

 



APPENDIX I 

SUMMARY OF PROPOSALS 

The proposais have 'pe.e? appendeg 0T €asv réfererice. 

TREASON 

PROPOSED DEFINITIONS: 

“Time of War’ means when (nere is an external threar, invasion or threat of in- 

vasion bv foreign jorces. und when war has been deciared by the governmenr 

againsr another siate. 

‘Citizen’ means anv person who 15 entitled (0 vore in narional elecrions in the 

Repuolic. 

‘Dersons voluntariiv in the Repuoiic’ means tnose persons who are not cirizens 

and are in the counrrv our of rhelr own free wiil or wno are engaged in busi- 

ness. emplovment or a course ot study and who have raken up permanent 

Lesidcnze in the Repuvbiic ™or tie  .rdiioi oF thelr business, empioyinien: or 

stuay. 

PROPOSAL 

1. Anv person who during rime of var- 

a) intentionailv engages in war or armed hostilities against rhe Republic. 

5) intentionaily assisis the enemv oy: 

i) taking up arms Wi rhe enemy; 

iij accepring an appointment Wih the enemy. or 

{iij engaging in anv conauct wiich is girecriv or indirecriy inrended 1o 

assist rhe enemy. 

2. Anv person who during rime or 2eace uses force or violence 1o overthrow rhe 

constirutional governmenr of rhe Repuolic 

shall be guiltv of the offence of rreason and upon conviction shall be liable for 

punishment as the courr may deem rit, norwirhstanding the provisions rany 

other iaw. 

This orfence appiies to any person who is a South African citizen in respect of 

treason committed anvwhere. and [0 any person who is voluntarilv in the Repub- 

lic in respect of treason commutted in the Repuoiic. 
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SEDITION 

PROPOSAL (1) 

The compiere deletinn or this crimez. 

PROPOSAL (2) 

If this crime is to be rerained. then we recommend that the scope of the crime be 

substantiaily currailed. 

PROPOSED DEFINITIONS 

‘Gathering’ means an uniawrul assemply or procession of persons in numoers 

large enough ro consritute a serious rireat [0 State instirurions or 1o the generai 

public. 

Any person who uniawruilv and inrenrionally takes part in a gathering, violentiv 

resisting or defving the aurhoriry or the Repuoiic shail be guwiirv or the crtme or 

sedition and upon convicrior = ‘iudie to such penairy as the court may deem rir. 

rUBLIC VIOLENCE 

PROPOSAL (1) 

The public .rder crimes conrained in the Britisi Puouc Order Act oy 1986 wouud 

be a model for South Africa given irs similar prob’>ms of public violence. 

The secrions of the Public Order Acr wnich are reievant 1o this crime are rne 

ones refaring ro riot. public disorder and arfray. 

PUBLIC VIOLENCE 

Where titree or more persons wio dare present rogerier use or threaren uniawrul 

violence and the conduct of them (raken rogerher) is such as would cause a rea- 

sonable person presenr ar the scene ro jear jor his personai sarery, each of the 

persons using or rhrearening uniawrul violence is guiirv of the crime of public 

violence. 

PROPOSAL (2. 

Retention of the common law crim. f puolic viole.. 2 in codified form as 

recommended bv the South African Law Commission. 

Public violence consists of the uniawrul and intentional commission, rogether 

with a number of people, of an act which is intended to forcibly disturb public 

peace and tranquility or to rorcibly invade the rights of others. 
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TERRORISM 

PROPOSAL: 

The crime o rerronsm Snould 5¢ Zeieted.in IS ennirery. from the AcL. As in tne 

United States or America. conduct which is essentiailv terroristic in nature 

shouid be prosecuted under the orainary criminai law. This does not mean thar 

politicallv motivated crimes would go unpunished, as prosecution of offenders 

may still occur under the more internationally accepred common iaw. 

SUBVERSION 

PROPOSAL: 

Compiere deletion or this crime. ds U is not clear whar it is intending (o protecr. 

SABOTAGE 

PROPOSAL: 

(TS suL.  orioni shoudd De delered .t (L3 enlLilV. 

PROPOSALS REGARDING PRIMARY SECURITY CRIMES 

PROPOSAL (1): 

T rirst possibility is nor ro replace these cr es ar ail, but ro rely roraily on the 

common law crimes such as treason, sedirion. puolic violence, as weil as maii- 

cious damage to properry. dssauil. erc. In addirion, the crime or intimidarion 

wouid serve ro compiemenr the common [aw. This proposal is recommended 

where there is an intention 10 undermine the poiitical impact of terroristic con- 

duct. 

PROPOSAL (2): 

We are in agreemenr wirh rie recommendation rhat violence or encouragement 

of violence be inciuded as primary securirv crimes, in keeping with the notion 

thar the use of violence, actual or rhrearened, oughr ro be the primary concern 

of crimes against the State. ; rticuiariv during the interim phase. In addition, it 

has been recommended that espionage also be declared by law to be the concern 

of securiry authoriries. 

VIOLENCE OR THE ENCOURAGEMENT OF VIOLENCE 

-~
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SEFINITION 

“’lolence  means substanial or serous narm [0 persons and or properry. 

Anv person who with a political or 'deologicai aim, or ror political purposes 

Q) USes ar rhregregs.the Uss o A0lense.LlaInss nersar= oy proerTy, or 

'b) incites, causes. or encourages or is likelv to incite, cause or encourage 

the use or violence by words or conduct 

shail be guiirv o an ojfence and wiil be iiable to wharever penairy the courr may 

deem rir. 
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SECONDARY CRIMES AGAINST THE STATE 

1. INTRODUCTION 

This document complements a previous document which dealt specifically witr, 
brimary crimes against the State. Its purpose is to make recommendations about 
secondary crimes and matters ancillary to the primary offences against the State 
duning a transitional phase in South Africa. It will broadly deal with crimes con- 
‘ained in the Internal Secunty Act,! the Intimidation Act. the Protection of In- 
formaton Act? and private armies. In addition. some of the proposals outlined 
in the Criminai Law Second Amendment Act* will be considered. 

2. SECONDARY CRIMES IN TERMS OF THE INTERNAL SECURITY 
ACT 

The internal Security Act. while providing for the criminalization of a wide 
range of acuvities aimed at the protection of the State. has aiso inciuded within 
its wide net a range of other activities not exclusively or even largely directed 
towards the protection or the State. Amongst these "secondary crimes’ are 
crimes reiated to terrorism, s.oversion a..J sabotage, crimes in connection with 
unlawrul orgamzaticns® and crimes of protest. 

=.1. CRIMES RELATED TO TERRORIS'T. SUBY -RSTON AND 
SABOTAGE- 

This-section- makes- provision for criminal sanctions for conduct related to the 
“TImes of terronsm, subversion ana sabotage. It provides for crniminal liabilitv 
where the accused assists (directiy or 1ndirectlv) per..as wno are suspected of 
having committed the cnimes of terrorism. subversion or sabotage. In order 1o 
rall within the ambit of this cnme. the accused. firsdy, must suspect that a per- 

" Act 74 ot 1982. 

< Act 72 of 1982 (a8 amenaea by section 32 of the Internal Securnity and Intimida- 
tion Amenament Act 138 of 1991). 

3 Act 84 of 1982. 

* Act 126 of 1992. 

SR unlawtul organizations are not deait with here as thev fall beyona the scope of this 
wWOork. 
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son has committed or intends to commit the crime of terrorism, subversion or 

sapotage, and must be aware of the presence of such a person at a parucular 

olace and. secondly, the accused must render some assistance to «'ch a person. 

Each of these elements are dealt with separately:- 

(a) The accused must have reason {0 suspect that some other person intends 

to commit or has committed terrorism, subversion and sabotage; 

The crimes of terrorism, subversion and sabotage are couched in such broad 

terms as to include many forms of political dissent. They are fraught with am- 

biguides that make 1t difficuit to decide precisely when these crimes have been 

~ommitted.” The accused is then burdened with the onerous wask of deciding 

whether or not he or she reasonably suspects that one of these crimes has been 

co~mitted or that a person iatends to commit such a cnme. 

(by The accused mi-* be aware of the presence at any place of some other 

ho is so suspected of intending to commit or aving committed 
persor 

suc +{ence. 

Ther= 1s no definitic Ot the exact meaning of .e awaie’ of the - il OF &, 

set  1at any place. It is not clear whether it would include vagu. .nowiedge ot 

:he presence of a person in a parucular place. for example >y virtue of having 

heard it from a third person with no physical proof that such a person 1s in a 

~articuiar place. Alternatively. this phrase may have a limited meaning in that" 

'ne accused would only e lhable it it couid be shown that he was reasonably 

sertain that such person was at d particular piace. for exampie. ..ere the ac- 

cused had actually seen the person. 

Once it had been established that the accused was aware Of a person wno is 

suspected of having committed. or intends to commit terrorism, subversion or 

sabotage. the accused will be liable if he or she has rendered assistance to such a 

person. The Act provides that a person wiil be guilty of rendenng assislance un- 

der section 54 (d) if he or sne: 

(i) harbours or conceals that other person: 

7 £or examole, S v Radebe 1988 (1) SA 772 (A) where the accused went t0 a 

schoc: f0 persuade pupiis not o0 attend scnool. This action resuited in stone- 

throwing between tha accusea and pupiis. A conwviction of subversion was set aside 

and the accused was tnen convicted of sabotage. See furtner the discussion of 

‘nese crimes in Document One. 
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It is assumed that the accused would have t0 perform some positive act 10 

fall within this subsection, for example, by acuveiy providing accom- 

modation for the person, or concealing such person while he or she 1s 

being sought by the authonties. 

(b) directly or indirectly renders any assistance to that other person: 

The use of the word ‘indirectly’ expands the scope of activity which 

might bring the accused within the ambit of this crime.? [t creates fur- 

ther uncertainty as ‘indirect assistance’ may inciude an indeterminate 

number of possibilities. The words ‘rendenng assistance’ have a very 

broad scope and many forms of activity may fall within this ambit. For 

example, 1t would appear (0 be an offence under this subsecuon to 1n- 

directly assist a suspected terrorist by bandaging a wound or providing 

such person with a giass of water. 

(c) fails to :port or cause to be reported to any member of the police 

such presence of that other person at any nlace. 

Th - subsectior -reates a burden on the accused to report the suspect to 

the authorities. As mentioned earlier, this may be a cumbersome bur- 

den as the cnmes are framed in broad and vague terms, puting the ac- 

cused in the dif1. sosition of having to make a decision whether .. 

person falls within the ambit of th~ crimes of terrorism, supversion and 

sabotage. 

Such accused is liable to the same punishment as is provided for the 

-mme which the other person committed or intended to commut.” 

GENERAL COMMENTS 

As snown above. this cnme is vague and uncertin and piaces an unwarranted 

Surden on the accused to ‘police’ suspects of terrorism, subversion and 

<abotage. -9 

3 gqe for examote. S v Fibi 1990 (2) PH H 142 (E), where it was held that a person 

~ho conveved axpiosives on behalf of known terrorists, and provideg transport ana 

accommodstion did not fall within the amoit of section 54 (1) (whicn is the crime of 

terronism) but under the ottencs unaer section 54 (4). 

3 pynishment for the crime of terrcrism 1S akin to that of treason: subversion 18 

punishable to a maximum period of imprisonment of twenty years, but resuiting 

violence increases the penaity to a3 maximum of twenry-five vears: and the cnime ot 

subversion may be punishable up 10 3 maximum of 20 years. 

10 g9 AS Mathews Freegom. State Sacurity end the Rule of Law (1988) Juta 44 

where he argues that it is generaily accepted that persons who harbour, assist or fail 

ra ranarr tarrariate anad sahoataurs in the trie sense are numishable. Howavaer. such a 

-
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There 1s no jusufication for: 

(a) broad. all encompassing provisions which render the accused liable even 

where the cor.uuct is unintenuonal ana ~here the person assisted is not 

reaily a terrorist or saboteur; and 

(b) penalties that are identical to those for terrorism. subversion and 

sabotage. 

PROPOSAL: 

This section should be deleted in its entirery. This provision would hecome 

redundans if the crimes of terronsm, subversion and sapbotage are repeaied.!! 

2.2. CRIMES OF PROTEST 

The basis of this crime is the introduction by the Government of ‘fierce 

peraities’ for activities geared towards the protest against discnminator: '1ws, 

W was known as the defiance campaign.'? It provides for c=minal . _uility 

- nrotes’ Crime: i A | .. o o 

R .3 COMMi.ea oy way of ~ agd ¢ law; ha’ s 

sons who Incite oths - ¢ comm: : Crime by way O protest; and a....@nce to 

unlawfu’ conduct by way of Pro..... 

‘a) increased penalties'3” 

Any person who is convicted of any offence which is proved to have been 

committed by way of protest against any law may attract increased 

penaities of a fine not exceeding R 3000 or 3 years imprisonment. 

This provision does not create a new crime, but merely provides IOr increased 

penalties. [t requires that the person must have committed a cnme. and it must 

Cne that T @ crimes of terronism, subversion and sabotage oe repealed. 

' Even if terrorism 1s re-enacted In & mMuch narrower sense. to inciude onty terronsts 

N the acceoted sense, it waould te unwise to retain the penaity for failing to report 

-he presence of a terronst. The obiective I8 tar petter achieved bv orfering rewards. 

or by confidential telepnonic reporting lines. Positive co-operauon is hard to enforce 

through the criminal law: in fact it could result in community alienation. 

"2 Mathews op cit note 10 at 52. 

'3 Section 58.  
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e esmblished that the cnme was in furtherance of the object of a change in any 

law. 4 The key problem with this provision is that the commission of any tnvial 

offence falls within the ambit of this crime. Thus one envisages a scenario 

where a person refuses to pay a traffic fine in order to bring about a change to a 

rraffic law. !5 This person may be liable not only for the traffic fine, but for in- 

creased penalties for protest against the law. Tt does not require the protest to be 

unlawful. but merely that there wiil be increased penalties if a crime is com- 

mitted. The basis of this crime appears to be an intenuon to prevent the breach 

of the peace.l6 The Act makes no mention of a concert of peopie, therefore a 

single person who commits a crime would be liable. However, where the ac- 

cused commits the otfence 1n the company ot several other persons, he wiil be 

sresumed. uniess he can prove the contrary, to have acted with the motive or 

protest. ! 

PROPOSAL: 

This kind of criminalization has no place in present do  .th African law »u.ch 

ought to arford full recogmition of the right te nrore:t. It is outdated and the pur- 

poses for which i- was enacted a. . not just:  le. 

We recommend deletion in 1Ls enarery. 

b) Inciting Protest Crimes!3 

It is offence under this Act to encourage persons to commit any orfence by wayv 

Of protest against any law. 

The Act provides: 

Any person who- 

'3 This does not include the commission of an offence incidental to the protest. The 

~ffence must have been committed by way of orotest. In this reqard see S v Peske 

1982 (3) SA 572 (C) where tne accused was nheid not liable because tnhe crime had 

heen committed incidental to the protest. 

'5 Cee for example S v Pungura 1960 (2} SA 780 (N). 

'8 S v Punguila, supra. 

'7 Secuon 69 (8). See also S v Pungufa. suora, where this presumption made the 

accused hable for the increased penaities. 

'8 Section 59. )
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(a) in any manner whatsoever advises, encourages, incites, commands, 

aids or procures any other person or persons in general: 

(b) uses language or does any act or thing calculated to cause any per- 

son or persons in general, 

to ¢ 1mit ~n offence by way of protest against anv ' w or in support of any 

campaign . ainst any law or in _upport of - aign for the repeal or 

modif _tion of any law or for the variation or limitation of the application 

or administration of any law, shall be guilty of an offence and liable on 

conviction to a fine not exceeding five thousand rand or to imprisonment 

for a period not exceeding five years or to both such fine and such imprison- 

ment. 

This provision is extremely broad, and provides harsh penalties for the person 

who encourages the commission of the offence by way of protest action. even 

though the accused commits no offence by way of protest action. 19 The breadth 

of this provision is illustrated by Mathews=0 where he states that a speaker who 

‘says to an audience of blacks that they will never free themselves of their ser- 

vitude if they do not ‘ -nore discriminatory laws' will be guiity of this offer 
Wsuvme 

The lawe w* ’ Juon was 1 °nded t~ maire -ere moT 

PROPOSAL : 

Deletion in « .trery 

e n e m———— g 
- e . 

¢) Assistance to Protest Offenge. -4 

This secuon prohibits the rendering of matenal assistance for the purpose of as- 

sisting a protest against a law. 

Any person who solicits, accepts or receives from any person or body of 

persons, whether within or outside the Republic. or who offers or gives to 

'® Gae axample. S v Nathie 1384 (3) SA =88 (A} -a the court exr* 

vIew s0cative political spesch in w .n < Nt was give O th. 

uons ~ho defied an ac- - d law was . annion of a simiar pr 

sion. 

2C Jtnews op cit note 10 at S3. 

21 Section 60 (1). 
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any person or body of persons any money or other article for the purpose 

of- 

(a) assisting any campaign (conducted by means of any uniawful act or 

omission or the threat of such act or omission or by means whicn 

include or necessitate such act or omission or such threat) agoinst 

any law, or against the applic:: or adm ..ration c. .0y 4 or 

(b) enabling or assisting anv person to commit any offence by way of 

protest against any law or in support of any campaign against any 

law or in support of any campaign for the repeal or modification of 

any law or for the variation or limitation of the application or ad- 

ministration of any law; or 

(c) uniawtully assisting any pei.on who has committed any offence 

referred to in paragraph (b), 

shall be guilty of an offence and liable on conviction to the penaities 

prescribed in section 59.%2 

criminal conduct that falls within e ambit of is provision is basicai’ :ny 

material assis'ance to the protest crimes contained in section 58 and sectic 9. 

“ybsect: 1) prc ‘es for the forfeiture to the St2* ¢ av or goods i~ 

. .00 OF Ui, the 

{ne pu. . ses« ineg ii sudsc L) & Tes 

The court cu..-icting any pei )r t _caving or accepting any m. ney or 

other article for any purpose reterred to in suk-ection (1) shall, in addition 

to any penalty which it may lawfully impose. declare the mo* v or that arti- 

cle forfeit to the State if such money or article is found in the possession or 

under the control of the person convicted, or declare so much of that 

inoney or article as was found in possession or under the control of the said 

person to be so forfeit. 

PROPOSAL: 

Delerion in entrery. 

“ENERAL COMMENT~ ON SECO. ‘RY CRIMES CC* ":A\INED I 

HE INTERNAL SECURMTY ACT 

22 That 1s. a fine not exceeding RS 000 or a maximum ot five years imprisonment or 

both. 
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These crimes create severe penaities for actions which, in effect, amount to 

breaches of administrative orders.=3 They are intended to prevent civil dis- 

obedience. but the manner 1n which they are worded is so wide so as o en- 

compass a wide range of acuvities. We firmly believe that these crimes have no 

place in the Internal Security Act and that their repeal wouid not create any 

serious loopholes that would lead to a threat to national security. The loose 

criminalization of a vast range of political activity cannot be condoned. These 

laws were enacted to protect apartheid structures. and have no place in present 

day South Africa. 

23 Mathews op cit note 10 at S6. 
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3. PROTECTION OF INFORMATION ACT 

As with other areas of national security, there has to be a reconciliation between 

absolute public disclosure of official information and complete government dis- 

cretion 1n this regard.?# Public disclosure of administrative acts is important, 

but there 1s a need for maintaining secrecy in matters that involve state security 

and public interest.25 A balance between these two extremes requires restrictive 

laws (o be drawn narrowly so that only sensitive information can be suppressed. 

The present Act*6 does not maintain this balance. and its effect has been de- 

scribed as to punish the unauthorized disclosure of virtually the whole range or 
~e 

otficial government informauon. = 

Section 2 of the Act makes it an otfence for any person to be in the vicinitv 

of a prohibited ~iace*3 for any purpose pre; “ial to the security or inter- 

ests of the Republic. 

The broad definit,on of a prohibited place’ to inciude, :nter alia. factories, 

docks and telegraph and telephone orfices. as well as the uncertain meaning or 

‘interests of the Republic',?? could rest . ¢ atuon whereby innocent acts 

are punished under this -ovision (which provides for a maximum period of im- 

prisonment of 20 years). The list of prohibited places is not exhaustive and the 

State President has the power to extend the list.’? The prosecuuon neea not 

2% AS Mathews ‘Cisclose ana be Damnea’ in 1975 THAHR voi 38 348 at 350. 

<3S This balance is requiraa by the Westminster system of government. See JD Van 

Der Vyver ‘State Secrecyv’' in Professional Secrecy in South Africa GC Dosthuizen tet 

al) (eas) 1983. 

<% Protection of Information Act 84 of 1382, wnich replacea and repeaied the Offi- 

cial Secrets Act 16 of 1956. 

27 Mathews op cit note 10 at 161. 

8 Defined in section 1 to mean anv work of defence pelonging to or occupied or 

used by on behalf of the Government. This inciudes anv mnitary establishment or 

station, as well as factones, docks. ships aircraft and radio telegraph or telephone 

installations. In addition, the State President has the power under section 14 to 

deciare other places to be oronibitea piaces. 

<3 gee J Milton and M Cowiing Sourn African Crimmnal Law and Procedure Vol lil 

Chapter A 5 (1391) at 4 for a8 discussion of the meaning of this phrase. 
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show that an accused was actually gathening informauon, and mere physical 

presence at the place is sufficient.3! In addition. this provision does not have the 

effect of protecting information from disclosure, sensitive or otherwise. 

PROPOSAL (1): 

If this section is to be retained, we recommend a very restrictive definition of a 

prohibited place.3? 

PROPOSAL (2): 

Much of the mischief targeted in this provision is punishable under other provi- 

sions of the Act. 

Deletion in entirery. 

3.1 THE ESPIONAGE CLAUSE 

Section 3 of the Act deals with espionage: :ie Act prohibits the gathenng and 

disclosure of certain information. 

This provision makes it an offence to deal with certain information for pur- 

poses of disclosure to a foreign state (including agents, employees or in- 

habitants as well as organizations, parties. bodies or movements in foreign 

tar ) or to ny hostile organization (inci- "1g any 2 bearer, officer. 

member or active supporter). The provisic  .otects the following c~*°go: 

es of information: 

(a) any secret official code or password or any document. model. article 

place: 

\b) any document. model, article. or information relating to 

(i) any prohibited piace. or anything in a prohibited place, or to 

armaments: 

(i) the defence of the Republic. any military matter any security 

matter or the prevention or combating of terrorism: 

(iii) any other matter or article. 

31 |bid. 

32 \while it 18 impractical to draw uc a complete list of places that shouid be legiti- 

mately prohibited, examples would incluge atomic energy plants, areas relatng to 

defence and secunty police headquarters. 10 safeguard a8gainst administrative sbuse, 

:ne gefinition of a prohibited place must be suoject to review by a review board 3o- 

oointed for this purpose, such as a Muit-Party Parliamentary Standing Commuttee, or 

a Committee of Judges. 

. osinformation-useds.kept.- made or obtainedsin-any prohibitess.- 
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No person may obtain, receive, prepare, compile or make any such informa- 

tion for the purposes outlined above. 

GENERAL OBSERVATIONS 

The generaily accepted reason for such a provision is to prohibit the passing of 

military secrets to the enemies of the country. Mathews points out that this 

clause - the espionage clause - extends far beyond the commonly understood 

version of spying and as a result the provision is unrecognizable as an anti- 

espionage measure,>3 especially due to its wide-reaching ambit. Activities not 

consututing spying in any meaningful sense are also covered by the cnime. In 

the first place. the inclusion of passing informauon to a ‘hostile organization' 

does not exclude internal organizations from the ambit or this provision. It is 

apparent that the inclusion of ‘hostile organization’' within the definition or 

espionage was an attempt bv the legisiature to preciude internal extra 

parliamentary groupings frc.n ¢..aining certain information. The generally ac- 

cepted definition of espionage requires that there should not be communicauon 

of sensitive information to a foreign state or any other external. hostile organi- 

zauon. The tact that the Act does not create a distinction between the interests 

of the state and the government of the dav means that. I -‘the purposes of this 

secuon, there 1s bouna to be an organizauon that 1s hosule to orficial poiicy or 

idealogy. 
The provision does not specitically deal with the act or passing on 1aformauon 

'0 an enemy agent. [t tenas to focus strongly on the act or accessing and gather- 

ing the informauon for the purpose of spying. The provision makes no mention 

of actual transmission, and it is clear that onlv intended transmission is suffi- 

clent for the cnme. [n addition, upon a charge under section 3, the Act creates a 

number of presumptons: where 1t is proved that the accused communicated or 

attempted t0 communicate with an agent:>* or that the accused is an agent or is 

reasonablv suspected ot being used by a foreign or international body or institu- 

33 pMathews op cit note 10 at 189. 

33 ‘Agent’ is defined in section | to include past ana present agents of 8 foreign 
state or hostile organizanon for the purposes of commitung anv act prejudicial to the 

security or other interests of the Republic, cr reasonably suspected of having com- 

mrtted Or artempting to COMMIT any Such act in the interests of a foreign state or 

hostile organizstion. 
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tion, or has entered the Republic in contravenuon of any law; then the accused 

1s presumed 0 have received, prepared or disclosed the information for the pur- 

poses of foreign communication.33 The accused wiil be presumed to have com- 

municated with an agent if he has visited the address of an agent or the address 

of an agent 1s found in his possession.36 Section 9 of the Act creates a further 

presumption that if the accused was an agent or is reasonably suspected of hav- 

ing been used by a foreign body or insutution, then the information in question 

was of use to a foreign state or hostile organization. All these presumptions 

serve to make the task of the prosecution in convicting the accused easier. A 

provision that does not allow for a level plaving field. and one in which the ac- 

cused 1s heavily prejudiced. should be taken off the statute books. 

The provision does not concentrate on information that is of a sensitive nature, 

but tends to cover a whole range of informauon that does not have an etfect on 

security or defence issues. For example, the provision includes information 

relatir the prevention or combating or terrorism. The wide-ranging defini- 

lon oi (errorism (0 cover aimost all forms of extra-parliamentary opposiuon 

'~ouid in effect mean that state informauon relating to such opposition would be 

orotected from disclosure under the Act. Mathews provides an even more 

alarming example of academic research which 1s seat to roreign universities 

being capable of filling within the reach of the crime of espionage.37 

PROPOSAL: 

It is clear that in a situation 1n which the 1nterests of the government and the 

c1uzen needs to be balanced, there cannot be uncontrolled power by the govern- 

ment. As in the US. the courts need to have the final power of adjudication 

where there 1s a dispute between the parties as (0 the nature of the information 

sought to be protected. Independent assessment of rival ciaims wiil assure a rair 

balance.>8 

*S Saction 8 (1). 

2% cacuion 8 (2). 

37 Mathews op cit note 10 at 171. 

38 A5 Mathews ‘State Secrecy’ in Professional Secrecy in South Africa GC 

Qosthuizen tet al) (eds) 38 at 43. 
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ESPIONAGE?? 

PROPOSED DEFINITIONS 

‘Classified national security information’ means any clearty marked informarion 

which has been defined as such according 10 a uniform classification scheme ap- 

praved by pariiament and with respect to which secrecy is required in the inter- 

ests of narional secunity, safety or defence of the Republic. 

‘Prejudicial information’ means any information other than classified nanonal 

securiry information, ‘hich directly or indirectly assists a foreign siase or ex- 

ternal organization to prejudice or threaten to prejudice the interesis or secunty 

of the State. 

Anv person who with the intent to prejudice the safety of the State: 

(a) unlawfully communicates or makes available classified nanonal secunty 

informarion or prejudicial information o another state, 1S agent or anyv 

external hostile organizarion or attempls 1o do so; or 

(h) uniawsullv obrains, colle s or records classified national secunty in- 

formation o~ prejudicial informauon for the purposes of (a) or aitempls 

to do so, 

shall be guilry of the ojfence of espionage and upon convicrion he liable for 

.hatever penaity the court may deem fit. 

4 superior court of law shall be cc  “etent 10 enquire upon the appropriareness 

of such a ciassiyication, und an improper classificanion wiil be a defence 1o the 

- chavge— — : i 5 A 

3.2 THE ANTI-DISCLOSURE CLAUSE 

Section 4 pronibits disclosure, publicauon. retenton. or endangenng the safety 

of any secret officiai code or password or specific categories of any document, 

—odel. article or information*? which the accused has in nis possession or under 

*2 This recommendation has been crawn from, and is similar to. the recommenda- 

-.on of the Law Reform Commussion of Canada of 1386. Ibid at 47. 

43 'Document’ s defined in section 1 as any note or writing, or any copy, glan. gic- 

-ure. sketch (section 1 {4)) or photograpnic or other representation ot anv place or 

article. (section 1 (5)) or any disc. tape card. perforated roll or other device in or on 

which sound or any signal has been recordea for proguction. ‘Model' inciudes anv 

design, pattern or specimen. 

O
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his control or at his disposal. Section 4 (1) (b) creates tive different categones 

of protected information regarding any document, model, articie or informaton: 

(i) Information which the accused knew. or reasonably ought to have 

known, is in any way reiated to a prohibited place, or to arma- 

ments, the defence of the Republic, a military matter, a security 

matter or the prevention or combating of terrorisms; 

Mathews comments that anv information reiaung to any of these matters 

is covered if the accused knew or reasonably ougnt to nave known that 

it was so covered.* 

(ii) Information which has been made, obtained or received in con- 

travention of this Act: 

(iii) Information which has been entrusted in confldence to the accused 

by any person holding office under the Government; 

(iv) Information which the accused obtained by virtue of the fact that 

has held a government post. or by virtue of a contract with the 

government. and which he knows should be kept secret due to the 

security or ‘other interests of the Republic.’ 

This provision is extremely broad, vague and uncertain. As Mathews 

points out, it resuits in a situation where if the accused shouid have 

realised th- 1ny interest of the Republic reguires that the intormauon 

be kept secret. then it may not be disclosed.*> Furthermore. there are 

no critena to determine what is in the interests of the Repubiic. 

(v) Infornmtiomn that tite accused- has-in~his possessionr whiele he: knows: 

or ought to know. has been obtained io the manner described in 

paragraphs (iii) or (iv): 

[t wouid be an offence to deal with a document. mogel. arucle or n- 

formaton falling 1nto any of the above categories. as well as any secret 

official code or password in the following ways: 

(aa) Unauthorized or unlawiul disclosure of the information. The 

Act also makes provision for a duty to disclose wnen it is in the 

interests of the Republic to do so: 

This subsection suggests (nat the government has the ungues™onable 

authority 10 deciare that information oe protected. znd that ais- 

— - > - - s D ED GD GO ED ED G ED L N G D D - - 

*4 sAathews op cit note 10 at 161, 

*S 'hid at 162. 
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closure of that information is punisnable. The courts. have un- 

fortunately, not interpreted the ‘duty to disclose’ clause as meaning 

that unauthorized disclosure, if in the interests of the Republic, 

would be justifiable.*® This would effectively mean that even 

government maladministration may fall into the realm of protected 

information unless the disclosure was authorized by the government. 

(bb) Publication of the information in a manner or for purposes 

which is prejudicial to the security or interests of the Republic; 

Even if the intention of the accused was not to prejudice the interests 

of the State, he will be liable if he did it in a manner which is 

prejudicial to the State. Here again, the problem as to what con- 

stitutes the interests of the Republic is unclear. 

(c¢) Unlawful retention of the information, or non-compliance with 

lawful instructions regarding the return or disposal of the in- 

formation; 

This Jsecuion requires the accused to have deait with the informa- 

tion in a manner which accords with official instructions. 

(dd) ne: ‘gence or fauure to take care of the information, or a- 

duct which endangers its safety. 

This would mean that the accused must have taken ail r~1sonabie 

precautions to ensure the safe. ot the informaton. This subsection 

ha e erfect of punis ng not only intentional disciosure. but also 

negugent behaviour. I 
Section 4 (2) provides ihat ah_y person who receivé .ah;——i;i'i'-bmmiod};v“i;.i'l: s 

knowing or having reasonable grounds for believing that the information 

was obtained in contravention of this Act is guilty of an offence. uniess he 

proves that the disclosure of the information to him was against his wish. 

GENERAL OBSERVATIONS 

This section has a ‘coverage of cosmic ;:»ropom’ons’*7 and appears to make any 

disclosure ot official intormation by both state servants and private citizens 

*8 Ibid at 162-3. 

37 Mathews op cit note 24 at 353. He was referring here to the oid Cfficial Sacrets 
Act. The comment, however, suil apphies. 
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There can be no doubt that the crime of espionage needs to bDe retained 1n the 

statute books. The crime of espionage cleariy represents a threat to nauonal 

security even where no state of war or armed hostilities exists. However, the ex- 

isting provision appears to be widely drafted, repetitious and contusing. We 

recommend complete deletion and replacement of the subsection, with a power 

of adjudication by the courts regarding the nature of the information. Because of 

the difficulty in catching a spy in the act of communicating secret information to 

a foreign agent, it is necessary to criminalize attempts as weil. but without the 

cumbersome detail of the present provision. The offence of obtaining, coilecting 

or recording information for the purposes of communicating 1t 18 aiso in- 

cluded. 
We are in agreement with the recommendation that for informauon to be pro- 

tected it would have 1o be classified*? into national sccurity informauon (for 

espionage) and government information (for anti-disclosure). Such a classifica- 

tion procedure couid oniy be enforced if there 1s a weil definea system of ciassi- 

fication and effective procedures for authonzing disclosure and deciassifying in- 

formation once the need for secrecy has passed. In every classificaton case the 

test should be whnether there would be any real injury if the informaton were to 

be disciosed.*! 

The only hostile organi.... that ... . .cluded within the scope or 

espiona~- are those external organizauons invoived in hostile or threatening ac- 

tvities agalnst the State. 

33 gae Crimes Against the State Law Reform Commission of Canada Working Faoer 

49 1586 49. 

+0 vhnae Law Reform Commission of Canaaa have suggested the following guidelines 

‘or the classification procegdure: 

i1} the classification scheme must be subjected to parhamentary scrutnv: 

i) the ctassifications would have to be clearly detineg so as to avoid un- 

= certainty concermng tne appucauon ot the scheme: 

.iii) the would have to pe uniform proceaures for classifying, autnorzing ais- 

closure of, and declassifving informaton: 

‘vi) the classification wouia have to be reviewable Dy the couns: and 

‘vn} classified informaton must be ctearty marked to give notice 10 those hang- 

ling the information. 

Ibid at 48. 

41 1hid at 95. 

i
l



sunishable. Instead of creating specific categones of punishable disclosure. ml 

kinds of information protected by cnminal sanctions are so far reaching as U 

make aimost any disclosure prima facie uniawful.4® As with section 3, this 

tion is extremely wide and vague, especiaily in reiation to the expression ‘other 

interests of the chublic."“’ Mathews points out that the provisions ot the secl 

tion could well prohibit disclosure of government irregulanties such as that 

which occurred duning the Information Scandal.>? 

PROPOSALS 

In favour of retaining an anti-disclosure clause, the following points can be 

made: ! 

(i) it would be wrong to leak nauonal security informauon to anyone, n 

just toreign States; 

(ii) some government policies require at least short term secrecy: and ' 

(iii) some information about private individuals that 1s held by the gove 

ment requires secrecy especially for the sarety of these individuals.>! r. 

It is clear that in a democratic society a balance of interests must be maintained 

by the law and a fair weighing ~1 interests wiil not be achieved where 

government is empowered by statute to determine with finality what and how 

much the citizens are entitled to know.>2 The heavy bias in favour or ll 

government in our secrecy laws makes for a climate conducive (o government 

corruption and maladministrat: ~ in a shr of secrecy. Ihe citizen must ! 

armed with a legal right to be informed about public affairs, and only sensiuve 

information, the disclosure of which would be prejudicial to the interests of ¢ 

State ought to enjoy protection. Ia the US the only legisiation providing l!' 

8 |big at 354. ' 

<9 Mathews comments that the expression results in a situation wnere virtuaily any- 

:ning could be touna to be undisclosable because harmtul to sucn interests. Op g 

note 10 at 164. ' 

clogure 18 1n the interests of the Republic, a fear not untoundea In view Of pravi 
S0 |pid at 165. He states that this is in the absence of court rulings that the i 

decisions. See page 168. 

51 0p cit note 39 at 53-4. Private and personal information would be prorected b 

separate set of provisions. usually in tne form of a Privacy Act. 

52 Mathews op cit note 38 at 41.  
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provisions protecting more limited classes of official informauon. The new Brit- 

ish Act makes it a criminal offence to disclose information in the following cate- 

gories: 

(i) security and intelligence matters; 

(i1) defence; 

(ii1) international relations: and 

(iv) law enforcement matters - crime and special investugation powers. 

The Act makes it a criminai offence to disclose informauon in areas where the 

disclosure would be sufficienty harmful. The test of harm vanes according to 

the category.>” Tn each category it is a defence for the accused to prove that he 

did not know. or had no reasonable cause to believe. . .t the information re- 

‘ated to one of the protected categories or that the disciosure would be damag- 

mg.58 

Notwithstanding these safeguards, the new British anu-disclosure ciause ‘cannot 

De sal.  .ncrease accsss to government .«nformation’3? and would not serve as 

a model for the reform of the South African provision. It has been described as 

leaving ‘unchanged the ethos of secrecy 1n the United Kingdom.’®Y znd does not 

srovide an adequate balance between state secrecy ang disciosure. 

PROPOSAL: °! 

PROPOSED DEFINITIONS 

‘Classified government informarion’ means anv cleariv marked information 

which has been defined as such accoraing to a uniform classificarion scheme ap- 

proved hy pariiament and with respecr to which secrecy s requred in the inter- 

37 See generally S Paimer ‘Tightening Secrecv Law: The Official Secrets Act 1389’ 

.1 1990 Public Law 243 at 244-5 for a full discussion of these tests. 

S8 This ruie exciudes the category of sscurity and intslligancs. 

S92 palmer op cit note 57 at 243. 

80 The Act is criticizea mainly for the blanket ban on security disciosure, the failure 
to provide a public interest defence, and the insgequacy of the ‘harm’ test. For a fuil 

discussion of these criticisms. see Palmer op cit note 57 and S Paimer ‘In the inter- 
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ests of the security or the proper functioning of a government programme.52 I 
includes informarion likely to be helpful in the commission of offences, 0 assist 
prisoners 10 escape or to impede the detection or prosecution of offences 1o any 
unauthorized person.$3 
'Classified national security information* means any clearty marked informa- 
tion which has been defined as such according ro a umiform classificarion 
scheme approved by pariiament and with respect 1o which secrecv is required in 
the interests of national secunty, safery or defence of the Republic. 
‘Prejudicial informarion’ means arny information other than classified national 
security information, which directlv or indirectly assists a Sforeign state or ex- 
rernal organization o prejudice or threaten ro prejudice the interests or securiry 
of the Stare. 

DISCLOSURE OF PUBLIC INFORMATION 
Anv person who uniawru!lv and intentionallv: 

‘a) communicates vr makes available classified nanonal securiry informa- 
rion to any unaurhorized person; or 

1b) obrains, collects or records classified national securiry information for 
the purposes of (ai, or 

‘c) communicates or makes available classified government informarion 1o 
any unawuthonized person; or 

‘d) obrains, collects or records classiried government informarion for the 
purposes of (cl.: or 

‘e} communicates or makes avaiiable prejudicial informarion to anv un- 
authonzed person: or 

'f) obtains, collects or records classified prejudicial inrormarion for the pur- 
poses of (e) 

shall be guilty of an offence and liable on convicrion 
court mav deem fi. 

t0 whatever penairv the 

*2 Op cit note 39 at 62. 

%3 This was one of the recommendations of the Franks Commi tree, and was quoted 
0oy Mathews op cit note 24 at 356. 

34 See note 40 for a recommenaation for the ctassification orocedure. 

|
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Any superior court of law shail be competent 1o enquire into the vaiidity of clas- 

sification of information in terms of (a)-(f) above and an improper classificanon 

will be a defence 1o the charge. 

In addition to the above proposal, it is also recommended that personal or pn- 

vate information be protected from disclosure. Certain information about pnvate 

individuals held by the government often requires secrecy in the interests of the 

security or privacy of those individuals. While the protection of this information 

would fall outside of the classification procedure outlined above, it would be 

governed by a similar guideline of real injury t0 the protected interest if the in- 

formation were to be publicly disclosed. Personal and private information would 

be protected by a separate set of provisions. usually in the form of a Privacy 

Act or other similar lcgislation.65 Such legisiation must provide that an un- 

-easonable invasion of privacy or a threat 0 the security, satety and weil-being 

of the individual wouid resuit from disciosure. 

3, RELATED PROVISIONS 

Section 5 of the Act deals with the prohibition of certain acts prejudicial tc 

the security or interests of the Republic. Secticn § (1) provides that a per- 

son shall be guiity of an offence if for the puirpose of gaining or assisting 

an> other person to gain admission to any prohibited place. or for any pur- 

mm&:«mmwwwm
w 

(a) Unlawfully uses or wears any official uniform of the Republic. or 

one which is intended to pass as an official uniform of the Repub- 

lics 

(b) Knowingly makes any false statement; 

(c) forges or has in his possession a forged official document: 

(d) impersonates or falsely represents a government official, or falsely 

represents himself to be or not to be a person to whom an official 

S gor example, in the US the Privacy Act of 1974 controls the “'sclosure ot per- 

sonal information collected by agencies. However, Mathews points out that this Act 

crovides only limited control over the aissemination of this information, and citizens 

have tO turn to the sixth exsmotion to the Freedom of Information Act 1366 for 

redress. See Mathews op cCit note 55 at 82. The Privacy Act does not protect 

orivacy, but rather controls informauon neid by federal state or private agencies. See 

DJ McQuoid-Mason The Law of Privacy in South Africa (1978) at 48. 
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document or information has been disclosed, or knowingly makes a 

false statement with intent to obtain an official document or in- 

formation; or 

(e) unlawfully uses or has in his possession any official die, seal or 

stamp or one which is intended to pass for an ¢ _.:ial die, seal or 

stamp of the Republic. 

Section § (2) provides that it is an offence for any person: 

(a) to unlawfully retain for any purpose prejudicial to the security or 

interests of the Republic any official document; 

(b) allow any other person to unlawfully have possession of any official 

document, or to uniawfully have in his possession any official docu- 

ment, or upon unlawfully receiving the official document, fails to 

hand it over to the authorities; and 

ic) uniawfully manufactures or sells any die, seal or stamp referred to 

in (e) above. 

This subsection is prima facie without serious defects, save for the vagueness 

and uncerainty of th~ phrase for a purpose 'prejudicial to the secunty or inter- 

ests of the »ublic , as well as the wide ranging arhit of the dennition of a 

‘orohibitea piace’ in section 1.6 What is lacking in s subsection 1s a clear 

and uniform guideline as to the nature of the protected informauon, as weil as 

the purpose for which 1t 1s being used. As with the above subsections, the in- 

formation that shouid be protected here should be classified national secunty 

and defence information which is especiailv sensitive. The cefinition of a 

nrohibited piace should be limited to those areas where defence or miliary mat- 

ters are deait with, and areas in wnich matters reiating to ciassiried nauonal 

secunty information ts discussed or housed. 

Section 7 concerns the harbouring or concealing of certain persons and fail- 

ing to report information reiating to agents. It is an offence for a person: 

(a) to knowingly harbour or conceal any person who he knows or 

suspects of having committed an offence under this Act, or 

knowingly permit any such person to meet or assemble on his 

premises: 

58 Sge note 28.



o 
23 

(b) having done the acts referred to in (a), to fail to disclose to the SAP 

any information he knows of; and 

(¢) to fail to report to the SAP any information that he is aware of 

regarding his knowiledge of any agent or any person who has been 

in communication with an agent. 

This secuon makes it an offence for anyone to fail to inform the authorities ot 

conduct in contravention of the Act. Section 7 (a) creates accessory liability 

(adequately dealt with under the common law), and section (b) and (¢) makes it 

an offence to fail to disclose to a peace officer information about anyone who is 

believed to have committed an offence under this Act or who is suspected of 

bewng an agent. 

This section has the etfect of creatng an onerous atfirmative duty to wam the 

authorities of crimes that have been committed or are to be committed. This 

duty to act is contrary to the principles of cnminal law, which does not reguire 

this duty even for murder 87 A private citizen should not shoulder the responsi- 

bility of assisung the auL._:ties to prosecute those who are suspected of having 

committed crimes against the State. This is undue and excessive State in...- 

repealed to allow the ordinary criminal law take its course. 

e o~ --PROPOSAL-(1);. 

Deletion in enttrery. 

PROPOSAL (2i: 

The Law reform Commussion of Canada reached a compromise and recom- 

mended that there be a dutv to warn the authonties of a crime against the State 

only during times of war.® This would be consistent with the pnncipie of 

reciprocal rights and obligarions berween the individual and the State when the 

existence of the State was hetng threarened. 

PROPOSED DEFINITION 

87 Lowever, see S v Banca 1990 (3) SA 466 (B) at 511 where the court confirmed 

that such an affirmative guty exists for the crime of treason. See further Document 

One wnere it was recommended that this duty should exist onty during times of war. 

68 Op cit note 39 at 51. 

L7   
(erence with the liberty and privacy of an individual, and this section shouid be .
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4. INTIMIDATION 

The problem of intimidation and private armies have been 1solated as particuiar- 

ly significant issues to be addressed both at present and for the future stability of 

this country. Presently the problem of inumidation is deait with (unsatisfactori- 

ly, we believe) by the Intimidation Act 72 of 1982, the Internal Security and In- 

timidation Amendment Act 138 of 1991 and the provisions of the Criminal Law 

Second Amendment Act 126 of 1992. Thus the crime of intimidation is gov- 

erned by three separate pieces of legisiation. 

The Intimidation Act has its basis in the provisions of the Riotous Assemblies 

Act®® which criminalized various forms of intimidatory conduct. The Intimida- 

tion Act’? repealed the provisions of the Riotous Assemblies Act and replaced 

them with the single crime of intimidation which has largely been used in rela- 

uon to strike action.’! This Act was further amended and new offences of in- 

umidation ~ere ¢ :ated by the Internal Secunty and Intimidation Amencment 

Act 138 of 199172 and the Criminal Law Second Amendment Act.’? 

Section 32 (1) of the Internal Secunty and Intimidation Act provides that: 

ANy person w.io - 

(a) without law. i reason d with intent to compel or induce 2 -erson 

or persons of a particuiar nature, class or kind or persons in gener- 

al to do or to abstain from doing any act or to assume or abandon 

a particular standpoint - 

(i) assauits, injures or causes damage to that person or any other 

person: or 

39 Secuions 10 to 15 of the Riotous Assemblies Act 17 of 1956. 

7% This was a resuit of recommendations of the Rabie Commission. See generaily J 
Dugard ‘A Triumph for Executive Power - An Examinauon of “ne Rabie Report and 

:ne internai Security Act 74 of 1982’ in (1982) South African .aw Journal 5889. 

71 See Mathews op cit note 10 at 57 and C Plasket ‘Industrial Disputes ana the Of- 

tance of Intimidation’ (1990) 11 /ndustrial Law Journal 669. 

72 gaction 32. This amendment envisages a broader offence and increased penaities. 

73 Secuon 7. 
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(ii) in any manner threatens to kill, assault, injure or cause damage 
to that person or persons of a particular nature, ciass or kind; 
or 

(b) acts or conducts himseif in such a manner or utters or publishes 
such words that it has or they have the effect, or that it might rea- 
sonably be expected that the natural and probable consequences 
thereof would be, that a person perceiving the act, conduct, ut- 
terance or publication - 

(i) fears for his own safety or the safety of his property or the 
security of his livelihood, or for the safety of any other person or 
the safety of the property of any other person or the security of 
the livelihood of any other person: and 

(i) is induced by his fear to do or to abstain from doing anv act or 
to assume or to abandor. rticular standpoint, 

shall be guilty of an offence and liable on convi - “n to a fine not exceeding 
forty thousand rand or to imprisonmea: ior a . -i10od pot ex .4 tew 
vears or both. 

Subsecuon 2 of the Act provides: 

-0 any proseeution. {05 am offence under subs-cttom (1), the omus of proving 
the existence of a lawful reason as contemplated in that subsection shall be 
upon the accused, uniess a statement clearty indicating the existence of such 
lawful reason has been made by or on behalif of the accused before the ciose 
of the case for the prosecution. 

4.1. GENERAL COMMENTS’4 

We are of the opinion that this crime 1s badly structured and needs to be com- 
pletely redefined. We thus wiil not consider each subsection in detail. but wiil 
otfer the foilowing general observations. 

The motivation for amending the [ntimidation Act in 199] was 1o ‘render 
certain acts intimidatory’ in order 10 ‘ensure normal and free political activity’ 

DD D A D R AR R D TP D WD s v s = e > > > wn an an an 

74 See generally C Plasket and R Spoor ‘The New Offence of Intimidstion’ (1991) 12 
Industrial Lew Journal 747.
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the guise of solving the problem of intimidation. It 13 difficult to understand 

what material difference it would make to alter the name of the offence, when 

all the elements of lability remain the same for that of terrorism.32 The pur- 

ported motivation for this legislative rotation 13 to bnng within the crime of in- 

timidation indirect forms of intimidation.®3 

The new section of the Criminal Law Second Amendment Act reads as follows: 

1A (1) Any person who with intent to put in fear or demoralize the general 

public, a particular section of the population or the inhabitants of a particu- 

lar area in the Republic, or to induce the said public or such popuiation 

group or inhabitants to do or to abstain from doing any act, in the Repub- 

lic or elsewhere - 

‘a) commits an act of violence or threatens or attempts to do so; 

The term ‘act of violence’ includes the inflicting of bodily harm and kill- 

ing or endangering of any person. or the damaging or destruction or 

endangering of any pr v % The u: the wor inciude’  :ans 

the definition of violence ts ...t limited to those forms of conduct men- 

tioned in the Act.3% Furthermore, there 1s no indication of the degree 

of violence necessary, and as Mathews points out, ‘the language of the 

statutory definition covers-trivial assauits-and-mmes damage- to-propez- 

ty’ if the intent is present.® 

(b) performs any act which is aimed at causing, bringing about. 

promoting or contributing towards such act or threat of violence, 

or attempts. consents or takes any step to perform such act; 

This subsection effectively creates a burden on any person who indirecuy 

contributes to the commission of violence or a threat of violence. Fur- 

:hermore. the taking of steps to perform an act that might resuit in 

82 gee Document One where it was recommended that the crime of terrorism pe 

deleted in its enturety. 

83 gee Memorandum on the objects of the Criminal Law Second Amendment Bill 

(B149-92 (GA)). 

84 gection 7(4) of the Criminal Law Second Amendment Act. 

85 gge further Mathews op cit note 10 at 34. 

88 1hid. 
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violence at some future stage is also punishable.®’ 

(c) cnnspires with another person to commit, bring about or perform 

.ny act or threat referred to in paragraph (a) or act referred to in 

paragraph (b), or to aid in the commission, bringing about or per- 

formance thereof; or 

The activity need not include the commission of violence. It is sufficient 

if a mere agreement38 to commit an act of violeace occi . Of an act 

which will lead to violence. 

(d) Incites, instigates, commands, aids, advises, encourages or procures 

any other person to commit, bring about or perform such act or 

threat, 

This form of conduct overlaps to a large extent with the previous forms 

of conduct. If a person has the required intent. the use of language (as 

opposed to actual violence) may attract liability 1n terms of this subsec- 

tion. 

shail be guilty of an offer and liable on conviction to a fine which the 

court may in its discretion aeem fit or to imprisonment for a period no. ex- 

ceeding 2. -ears or to both such fine .  such imprisonment. 

While it is accepted that there is a serious need to curb intimidatory conduct. it 

is submitted that such provisions must adhere strictly to the requirements of the 

Rule of Law. Thus such provisions must be reasonably certain and unambiguous 

<o as to avoid abuse and wide 1nterpretation. As discussed in the previous docu- 

ment where terrorism was criticaily evaiuated, this provision is repugnant and 

snould not find a place in our statutc books. 

37 gaa for exampie, S v Bacela 1988 (2) SA 855 (E) where the accused was ar- 

by ragted while attempung to enter Lasotno for the purpose of joining tne African Na- 

tional Congress (which was panned at the ume) and found gQuiity of terronsm be- 

cause the conduct of attempting to Cross the border was construed as ‘taking of a 

seliberate step towards the performance of acts aimed at the commission of ter- 

rorism and vi0ience’. 

88 The crime of conspiracy is defined as ‘an agreement between two Or MOre per- 

sons to commit, Or 10 aid or procure the commussion of, 3 cnime’. The agreement be- 

tween the parties consututes the uniawtul conduct, while the mens rea is an inten- 

tion to commut the cnme in question. See further J Burcnell & J Miiton Principles of 

Criminel Law (1991) 391 - 335, 
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Furthermore, this wide provision is coupled with a number of presumptions 

which deny accepted common law principies. 

Section 1A (2) of the Inumidation Act of 1982 (created by the Criminal Law 

Second Amendment Act) provides that accused will oe presumed to have the re- 

quired intent if the act coi  ited resulted in or was likely to resuit in the ob- 

jects specified. Furthermore, where the accused was in possession of specified 

arms then he is presumed to have the arms for the objects of intimidation. %9 

4.2. INTIMIDATION AS A ‘SPECIAL OFFENCE’ 

Chapter 5 of the Criminal Law Second Amendment Act confers upon the 
Attorney-General the power to declare the crime of intimidation® a *special of- 
fence’, whereby a simplified criminal procedure for trial of the otfence is pro- 

posed.”! In the memorandum to the Bill it is stated that the object of the 
proposal is for the community to "observe that these otfenders are tried speedily 

and called to account for their deeds’. 

Section 18 (1) empowers the attorney-general to classify certain offences as 

‘special offences’ - irresoective of the actual charge- bv means of t - ssue of - 

certificate whicn wiil ti.cn form pa.. . the re >rd of the court.?2 A court thac 
tries a special offence shall sit on any day of the week in order to = ‘ure that the 

‘nal be concluded as soon as possible.”? If the court is satisfied .1at the State 
has failed to take ail reasonable steps t0o commence with the presentation ofr its 

T case within 60 days of the issue of the cernficate. it must strike the case from 
the roil ana dismiss the accused, or 1f the accused has already pieaded to the 

39 saction 1A (3) of the Inumidation Act. 

9 Other potential ‘special offences’ include murgder, rooberv with aggravatng cir- 
cumstances and vioience. 

31 This Act also makes provision for a3 ‘no-baii’ clause wnich is similar to the provi- 
~n of section 30 of the Internal Security Act. The effact of the Act 1s to limit the 

ticapility of section 30 only to potential ‘special offences’ (whien includes in- 
timidation). The provisions of the no-bail clauss wiil not be discussed as it is bevona 
the scope of this document. See generally Mathews op cit note 10 at 28 - 100 for 
the effect of this clause. 

%2 Section 18 (1) read with section 18 (2} of the Criminal Law Second Amendment 
Act. 

33 Section 19 (1) of the Criminal Law Second Amendment Act. 

2258315 L.H.P. TZ RIS YID) O



charge, release him on bail or on warning.’® Where the defence is not ready to 

commence with the presentation of its case within 60 days of the issue of the 

certificate, the court must order that the trial be proceeded with as soon as pos- 

sible, but not later than 90 days after the issue of the certificate.” 

4.2.1. PLEA AT TRIAL OF ‘SPECIAL OFFENCES’ 

During a trial of a special offence, a summary of substantial facts on which the 

State relies must accompany the indictment.”® Where a plea of guilty is entered, 

the presiding officer must question the accused regarding the summary of sub- 

stantial facts. and if he is satisfied that the accused admuts the allegations and is 

guilty of the offence, convict the accused on his guuity piea.%” If the court is in 

doubt that a guiity plea should have been entered. it may record a plea of not 

guilty.93 However, any allegation legally admitted by the accused up to the 

change of piea shall stand as proof of the allegation.”® 

\Where the ac~ sed pleads not guiity, he will be requested to indicate the r._.ure 

of his defence 10 2 charge. as well as the extent to which the summary of sub- 

94 gacuon 17 (2! ‘a) and (b) of the ninal Law Sacond Amendment AcCt. 

98 °Secrion 19 (3) of the Criminal Law Second Amendment Act. 

368 ggction 20 (1) of the Criminal Law Second Amendment Act. in ordinary criminal 

trals this is provided for in section 144 (3) of the Criminal Procedure Act 51 of 

1977. The indictment is accompanied by a summary of the substanual facts of the 

case, which in the opinion of the attornev-general, are necessarv to inform tne ac- 

cused of the aillegations against him. 

87 gaction 20 (2) of the Criminat Law Second Amendment Act. See also the discus- 

sion below on the possible etfect that this has on chaoter 19 of the Criminal Proce- 

dure Act. 

98 14 this case the procedure relating to pieas of not guiity wiil be applicable. Under 

the Criminal Procedure Act. the presiging officer may acceot a guiity piea without 

questionin~ the accused only if the offence i1s a3 minor one (i.e. 1f he 18 of the opinion 

that the o1.ance does not warrant a punishment of imprisonment without the opton 

of 8 fine. or a whipping or a fine not exceeding R300). (Section 112 (1) (a)). For 

sar: s offences the court will question the accused to ensure that he has no 

gefence. If it is satsfied that tne accused admits to ail the allegations conviction can 

follow without evidence being led by the State, except in cases whnere the death 

sentence may pe a competent sentence. (Section 1 12 (1) (6)). 

23 This approach is also that of the orginary criminal process. See Du Toit (et al) 

Comment on the Criminal Procedure Act 1991 18-11. 1 
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stantial facts is being disputed.!%® If he fails to do this, then the court may, in 

its discretion, draw an unfavourable inference if it is of the opinion that 1t is 

justified in the light of the evidence presented. !%! The court must inform the ac- 

cused that an unfavourable inference has been drawn. 02 f the accused does not 

dispute the allegations (or portions thereor) in the summary of substantial facts, 

the presiding officer must enquire whether the undisputed allegations may be re- 

corded as formal admissions in terms of section 220 of the Criminal Procedure 

Act.103 

4.2.2. GENERAL COMMENTS 

The provisions of the Criminal Law Second Amendment Act make serious in- 

roads into both the Rule ot Law requirements and the rights ot the accused. In 

the first place the Act has the effect of derogating from the accused’s fundamen- 

tal common law neht to remain silent as expressed in the maxim nemo renetur 

se ipsum prodere. * This right is based on the premise that the accused is 

*ntitled at common law to adoot a pass = “itude “nd insist that the State pr 

s allegations. 193 In £vansi% *he court imposes . .uty on the judicial officer to 

- 100 ggetion-20- (4 (a)-(i-ii} of the-Criminat Law Secord®AmendmentAct: This proce- 
cure differs shightly trom tnat ot ordinary criminal triais. Ssction 115 (1) of the 

Criminal Procedure Act provides that where a plea of not Guiity 1S entered, the 

presiding officer may ask the accused if he wishes t0 make a statement indicating 

the basis of his defence. The presiaing officer may question the accused 1o 
determine which allegations in the charge are in dispute (section 115 (2) (a), but the 
accused 18 not compelled to give an explanation of the piea. The court is obliged to 
inform the accused that he 1s not obliged to answer questions. (S v Daméls en 'n 

ander 1983 (3) 275 (A)). Unaer the provisions of the Act, however. the presiaing of- 
ficer shell asx the accused to make such a statement. 

101 section 20 (4) (b) (i) of the Criminal Law Secona Amenament Act. 

02 saction 20 (4) (b) (ii) of the Criminal Law Second Amenament Act. 

103 Section 20 (5) of the Criminal Law Second Amendment Act. S 115 {2) (b) of the 

Criminal Procedure Act contains a similar provision which aoplies in respect ¢f or- 
dinary cnminal tnais. 

04 The literal transiation of this maxim is ‘no one is obliged to Incriminate himsaif'. 
See, however, S v Robinson 1975 (4) SA 438 (RA) where the court ackne:viedged p 
the right of the legisiature to limit the common law nght to silenca. i Ci
o 

~
l
 

105 gee Du Toit op cit note 99 at 18-6. It is aiso a principle of a fair criminal trial 

that the onus of proof rests with the State. 

l 108 1981 (4) SA 52 (C). ql'
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inform the accused of his right to remain silent. This decision was confirmed by 

the Appellate Division in Daniels.'97 Under ordinary criminal procedure, si- 

lence during the explanation of plea is the exercise of a common law right 

which does not give rise to an adverse inference. 98 The Act expressly grants 

the presiding officer to draw such an inference in these circumstances. 

[t has been held that the purpose of the expianation of plea in ordinary criminai 

procedure is to shorten the trial ‘in that the State will then be apprised as to the 

aspects of the case on which its evidence should be concentrated.'!09 

permitting an unfavourable inference to be drawn from the accused’s decision to 

remain silent. the Act is designed to secure convictions by greatly assisting the 

prosecution in making its case against the accused.!!® Moreover, the 

evidentiary burden on the prosecution has been substannally limited. 

In this sense the provisions of the Act are an abrogation of th;-, Rule of Law re- 

quirement that the application of laws shall be controlled by impartial courts op- 

erating according to fair procedures.!!! The chances of a fair trial in cas »f 
‘special offences’ as envisaged by the Act is subst 'ially reduced.!!2? he 

deviation from standard p. xdure in this section is sumlar to those created by 
the Internal Security Act which also senously threaten the chances of a fair tri- 

al.!13 The devarture from standard procedures in the Act is also a departure 

97 S v Daniels en ‘n anaer 1983 (3) SA 275 (A). 

98 van Der Merwe, Barton ana Kemop Fles FProcedures in Summary Criminal Trials 
1983 106-108, Evans supra. See, however, S v M 1979 (4) SA 1044 (BT) where 
ne Bophutatswana court stated that an adverse in.  3nce mav be drawn from the 
accused’s siience during the explanation of plea subject to certain conditions. 

109 ¢y Mayeawa 1978 (1) SA 509 (E). 

“10 1 orainary criminal trais, it iIs common practice for the accused to request, and 
ne granted, a discharge after the State case on the basis that the prosecution did not 
make out a prima facie case against the accused. The effect of the Act is t0 create a 
orima facie prosecution case even before the start of the trial, which would make it 
aimost impossible for the accusea to request :  scharge after the State case has 
been prasented. 

11 Mathews op cit note 10 at 219. 

'12 “he essence of a fair trial is not in the correctness of the decision made. but in 
the procedures by which the correctness of the decision is guaranteed. See NC 
Steytier 7The Undefended Accusea on Trial (1988) 6. R

I
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13 For a full discussion of this question, see Mathews op cit note 10 at 224-231. 
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from due process of law. With the objectives of speedy repression of criminal 
conduct and disregard for legal controls, the proposals fall squareiy within the 
definition of the crime control model. ! !4 
It is debatable what effect the Act has on Chapter 19 of the Criminal Procedure 
Act. which provides for the taking of a plea in the magistrate’s court on a 
charge justiciable in a Superior Court.'!S Under ordinary criminal procedure. 
where the accused pleads guilty, the magistrate shall. after questioning in terms 
of 112 (1) (),!'6 stop the proceedings and in terms of section 121 (3) adjourn 
the proceedings pending the decision of the Attorney-General.!!7 Section 20 (2) 
of the Criminai Law Second Amendment Act provides that 1f the magistrate 1s 
sausfied that the accused is guilty of the offence to which he has pleaded guilty, 
he may convict the accused on his plea of guilty and impose any competer 
sentence. The Act has no requirement that the decisi  f the Attorney-General 
must be sought after the guilty plea is entered. 118 It is therefore arguable that 
the provisions of the Act in effect empowers the magistrate t¢  nvict the ac- 
cused or  ‘arge suciableina Supenor C rtor e ~fgy 119 

14 See H Packer The Limits of the Criminal Sanction 1969 at 159. He cor ants 
that in orger to operate successtully the process must produce « ugh rate o1 ap- 
praRension and conwetion:.. and therermust be a teeting ot speed and finality .’ 

'S Section 119 of the uriminal Procedure Act provides that, where an accused ao- 
Pears in a magistrate’s court and the alleged offence may be tried bv a Superior 
Court, the prosecutor may on the instructuions of the Attornev-General put the 
charge to the accused. and the accused shall be required to plead. See S v Mabaso 
énd Anotner 1990 (3) SA 185 (A). 

"8 Section 121 (1) of Criminal Procedure Act. 

"7 Secuon 121 (2) fa) of the Criminal Procedure Act. if the magistrate 18 not 
satisfied that the accused admits the allegations in the charge, then in terms of sec- 
ton 121 (2) b/ he mayv recorg his dissatisfaction and enter a piea of not guiity. 

The attorney-general has the power to ?7raign the accused in the same 
magistrate’'s court. Saction 122 (3) (a/ of the Crirrunal Procegure Act. 

"9 The Criminal Law Second Amendment Act does not. however. expressty provide 
inat secton 119 proceeaings are to be deviated from. It can also be argued that the use of the wora ‘trial’ indicates that the orainary criminal procedure be aadopted (and 
that section 119 be adherea to) since section 119 proceedings are not trial proceegd- ‘N@s but preparatory examinations. This, however. poses the additional problem of 
the Criminal Law Second Amendment Act turning the preparatory examination into a8 
trial, by creating circumstances which may force the accused to disciose his defence 
at the preparatory examination. 
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It is submitted that the procedures governing the crime of intimidauon must ad- 

here to the basic principle of equal justice in accordance with all the principles 

of a fair trial. 

The provisions of this secuon wiil have effect for only one year, atter which the 

State President may extend the period in concurrence with Parliament. 120 

In the light of the above discussion of both the provisions of the Intimidation 

Act and the Criminal Law Second Amendment Act, this area of law is in need 

of reform. We therefore propose the following: 

PROPOSAL: 

Any person who- 

without lawrul reason and with intent to compei or induce anv person to do or to 

abstain from doing any act or to assume or abandon a particular standpoint - 

(@) assaulls, injures or causes damage 1o any person or persons or proper- 
ne or 

(b) threatens to kill, assault, injure or cause dar- - 1o that ==~ or per- 

sons ¢r roperty, or 

"' uses towards arother per:-n threatening, abusive or insulting words or 

behaviour; 

d)-distribures-or aisplavs to another person anv writing, sign or other 

visible presentation which is threatening, abusive or insuiting, 

and causes thar person to reasonabiy helieve thar immediate uniawrul violence 

will be used against him or another or his property shall be guiitv of the offence 

of intimidation and- shall be liable for a penalrv which the court mav deem 

PROPOSAL (2) 

Any person who unlawrully and intennionally commuts any action or set of ac- 
rions that is designed to disrupt or interyere with the legal rights of an individu- 

'20 Section 24 (2) of the Criminal Law Second Amendment Act. 

'21 Section 4 (1) of the Public Order Act (Britan) was the basis of this proposal. 
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ai'22 by the use or threas of use of force or violence shall be guilty of intimida- 

lion and will be liable for a penairy which the court may deem Jit.'%3 

{he increase in the use of mock trials and burning of effigies as a form of 

orotest has evoked sharp reactions from both critics and defenders.!2% Despite 

the controversy, the question that often arises is whether such conduct should be 

penalized by law. It is often argued :hat this type of protest incites hatred and 

violence against political figures, since the visual impact of such trials is 

stronger than verbal rhetoric. Nevertheless, it is submitted that there is no need 

to criminaiize this specific form of protest for the following reasons: 

(a) the 1ndirect incitement or encouragement orf violence :s adequately cov- 

ered by a previous recommendation; }2° 

(b) mock tnais and the burming of effigies :re a universaily accepted form 

of protest; and 

{c) to per e such forms of protest leads to overcrimin2'ization of the 

legal .- . 

It 1- therefore recommended that no specific provision 1S necessarv in this 

regard. 

  

“22 Such legal rights include the right to freedom of expression or opinion. the nght 
of freedom of assoctation and the rignt to freedom of movement. 

23 This proposal has been drawn from tne CODESA Working Group One aefinition 

ot political intimidation. See further F Cachahia ‘A Report on the Convenuon for a 

Democratic South Africa’ (1992) Soutn African Journal on Human Rights 249. 

'2% The Natal Witness August 4. 1992 page 7. 

'25 See Document One where it was racommended that the encouragement of 
vioience be madae punishable. 
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5. PRIVATE ARMIES % 

There can be no doubt that private armies exist in South Africa, both on the 

right and left of the political spectrum. There has been very little attempt by the 

legislature to criminalize private arm:  largely because much of the potenual 

activities of these armies would be punishable under the existing common law. 

It would, for example, qualify as an act of treason for members of an organiza- 

tion which has as its aim the violent overthrow of the State to terrorize members 

of the public. However, the problem of training members of military organiza- 

tions does not appear to be adequately covered by existing law. It is submutted 

that unlawful military training of persons for political purposes is undesirable in 

any society, and carries with it grave implications for th- sotental safety of 

society. 

The provisions of the Criminal Law Second Amendment Act represent an at- 

ter -+ by the legislature to create 2 speciric otfenc. in this regard. The heading 

to chapter 4 of the Act refers to ‘oifences in respec: { organizations with mili- 

“srv or similar character’.Section 13 r kes it 2~ ntfence to be involved with a- 

nization!27 which prepares its ™~ mbers 0. ..pporters to take over certai 

# -rions of the South African Po!  or the South African Detence Force. The 

iny  >ment v ‘ich is cnmrx.:_uizca extends to the control, aamini<*~ 1 or 

m’axiage:ne;l.t-. *the organ—inz—i'ng, training, equipping or ar;ning of : _<r$ or 

supporters!2? as well as the undergoing of training 30 ‘or the purposes of taking 

over or usurping some of the functions of the ‘h African Police and Defence 

126 The concept of ‘private armies' is an extremely difficuit one to define. However 

in this document the term is used t0 denote non-state, mintc 7 trainiNg organizaton 

which has specific political objectives. 

'27 pafined in section 12 of the Act as meaning ‘anv association of persons, in- 

corporated or unincorporated and regaraless of whether or not it has been reQistered 

in terms of a statute. and also any brancn. section or commrtee of iuch an organi- 

zation or any local, regional or subsidiary bodv wnich forms p: -t of such an associa- 

tion.’ Note that in the actual definiton, tnere is NO requirement that the organization 

must be of a military nature. 

128 gection 13 fa) of the Criminal Law Second Amendment AcCt. 

129 gection 13 (b/ of the Act. 

130 ggction 13 (c/ of the Act. 
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tunctions as S€t out un- 
28 well as ‘on service’ in the defence of the 

crty or the maintenance of essentia: Vices. 135 
Section 14 of the Crimr 2l Law Second Amendme dga.nst a person who noyds 4 position of leadership . ve -~ 

rson . 

‘Cct creates 3 presumption 
4 position 1n anv ex- - ' 0rganizar ~n descr 

-»CN A position 
P€rson participat: 

in section 13, [f it is pro 
in the organization, i shall 

'n the control. ac 

‘ed wat .. ) 

be ~-2sume *hat such 
1ustration and manage. ato; rgany- 

-ton, and that he was aware of the :act that the members and supporters were being organized, trained, equipped or armed to take over the runctions or the 
"€CUnty forces as contempiated in section 13 

3.1. GENERAL COMMENTS 
While the purpose of thi 

_—----———s---——-_—~---- 

31 Act 7 of 1958 

32 Act 44 of 1957 

33 Section § (@) - (d) of the Police Act. 

e Section 3 (2) (b) of the Defence At 
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of private armies shouid extend beyond those organizations which merely wish 

10 take over the functions of the security forces and should include organizations 

with poiitical objectives. 137 

The probiem of private armies is not limited to South Africa. In Northern 

Ireland the approach has been to proscribe certain organizations which are in- 

volved in terrorist activities. The Northem Ireland (Emergency Provisions) Act 

of 1978 prohibits the wearing in public of a disguise or umform that arouses ap- 

prehension of membership of a proscribed group, 138 as well as the wearing of a 

disguise including a hood, mask or any other method of concealment is 

prohibited. 139 

PROPOSAL: 

Any person who without lawful authoriry and with a view to achieving a political 

objective: 

ta) instructs or trains another. or 

(b) rec. es instructions or training 

in the making or use of firearms, explosives or explosive substances shall be 

Quilty of an offence and st be liable on conviction 10 whatever pen v the 

¢ ‘urr deems fir.'40 

However, it —ust be noted that the enactment and enforcement of such provi- 

  

  

  

sions may have the following consequences: ™ 

137 For example. wartime regulations prohibited the presence ot a person at any 

gathering at which the persons present, or any of them, practice or are taught the 

use of arms. It also prohibited the oresence of a person at a gathering of more than 

tive people at which persons present take part in tactical exercise or other military 

movements, or are arilled, or take part in pnysical exercises. See section 10 of the 

war Measure 4 of 1941 made in terms of Section 1 (bis) of the War Measures Act 

13 of 1940 GG No 2851 Proctamanon No 20 of 1941. This requiation did not effec- 

uively deal with the problem of private armies as the gathenng need not have had a 

pohitical aim. 

138 ggction 25. 

139 Gaction 26. 

140 This proposal is drawn from section 23 (1) of the Emergency Provisions Act of 

1978 (Northern ireland). See generaily Hogan and Walker Political Violence and the 

Law in Nortnern ireland (1389) 143-4. 
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6. CONCLUSION 
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group's campagn of violence against the 
(a) an increase in intensity of the 

cked in political power-play with the 
State, as the group becomes lo 

State: 

(b) the effect of enforcement might place 

political and ideological piane. giving 

such organizations on a higher 

such organizauons an undue 

leg*rimacy; and 

s a strong possibility of increased support and membersnip as a 

(¢) there 1 

result of enforcement. 

e 2bove proposals, we strongly suggest that the number 

ted to few, basic offences that are unambiguous and 

{ the State. There is no need to overcnminaiize 

y lead to a vast overiap in crimes and un- 

certainty as .o the ambit of these crimes. We cannot over-emphasize the need 

for secunty crimes to fall squarely within the pnacibles of the Rule of Law. so 

that there is a limited infringement €7 the rights of individuals, thereby limiting 

s «  cotest. Draconian la . which ar= stn1” 

uel the resort 0 Vviv.cat 

remembered that the 

As can be seen from th 

of ‘political cnmes’ be lim 

Geal directly with the security 0 

.he security system, since this ma 

:he possibii ent t 

and unyieldi.. .0 the cnanges in soclety can only f 

means of protest. rather tnan to curb them. It must 

security sysi..n cannot de the vehicle for achieving politi. 

T.:e security system, at best, can attenpt 10 Provide: prowcuon to the State.and. 

society at large. 

assent ang control. 
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l . STATUS MILITATING AGAINST SREE POLITICAL ACTIVITY 
  

Tnternal Security and ‘ntimidation Amendment Act 138 of 1991 
  

Section 29 still provides for detention without trial for a 

period of ten days, wnich period can be renewed by a judge 

on application by the commissioner of the police. Section 

4 as amended still provides for the banning of organis- 

ations by the Minister if he has reason to believe that the 

organisation benhaves 1n a certain manner. 

(3
} 

. Disclosure of foreign fundinag Act 26 of 1989 
  

The Act provides Ior the declaration of certain organisa- 
tions or rgpersons as reporting organisations or persons 
whose duties amongst others will be to furnish the 

Registrar of the amount of the money and the purpose for 

which the money was provided by the supplier. 

3. Demonstrations in or near court buildings prohibition Act 

71 of 1982 
  

  

The Act prohibits all demonstrations and gatherings 1in any 

building 1n which a court room is situated or at any place 
in the open air within a radius of five hundred metres from 
st~~ buildings, uniess so permitted by the magistrate. 

  

4.( Affected Organisations Act 31 of 1974 

™he Act provides 3. the “ore” “ition. of he receipo* % 
! oniey by certain ci rver s . for cont 

t noneys :lready po:s o sucn organisati 2 
bee- decliared as ariscted ones. 

Gatherings and Demonstrations Act 52 of 1973 w
 

  

The Act prohibits certain gatherings and demonstrations in 
a defined area, in the city of Cape Town without the 
permission of the Chief Magistrate of Cape Town. 

6. Gathering and Demonstrations in or near the Union Buildings 

Act 105 of 1992 
  

  

The Act prohibits demonstrations and gatherings 1in the 
vicinity of the Union Buildings. 

7. Criminal Procedure Act 51 of 1972 
  

Section . 205 *.is being used- by. the Police to c¢pmpel 
journalists to act contrar to their ethics by disclosing 
the sources of their information. 

LAW REFORM PROJECT 

LAWYERS FOR HUMAN RIGHTS 

5 NOVEMBER 1992 
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TAWS WHICH VIOLATE FUNDAMENTAL FREEDOMS 
  

Local Government -ranchise Act "7 of 1984 
  

The Act regulates the voting rights 1in respect of local 

government bodies. In terms of Section 2 only wnites, 

indians and colioureds are entitled to be registered as 

voters and can vote in any election for @ the local 

government body established for the area (wherein nis 

registered address .s situated where nis ratable property 

is situated). 

Electoralidct 45 of 1979 
  

Regulates the registration of voters and the election of 

members of Houses of Parliament. Section 3 classifies 

votes into wnites, coloureds and indians in respect of 

the three Houses of Parliament i.e. the House of 

Assembly, House <L Representatives and i the . House " of 

Delegates respectively. Blacks are totally excluded. 

Electoral Amendment Act '29 of '992 
  

The amending Act has not Dbrought about fundamencal 

changes. 

Referendum Act ‘08 cf 983 
  

Pruovides for the nolding of referendum :In 

~ertain the *-ews of voters in he Republ . I. £ 

- eaEtion 2 t..: State Pras::ont- . ay aclare CHeswE Eaing 

of . a rer“endum:t- ascertaii. che vie s70f WOEBLS Or - & 

category : voters. It is whites, coloureds and indians 

who can wvote znd as cs'ch no blacks':iviews c¢an be 

ascertained througn a refe.endum. 

Referendum's Amendment Act 97 of 1992 
  

The Act disregards -7lour as a criteria in voting when 1t 

only applies to re. . rendums. 

6.DefenceiAct 44 of 1957 
  

Provides for the defence of the country. Every citizen 

is liable for training and service 1in terms of this Act. 

However Section 2 states categorically that the Act Is 

not applicable to persons who are not white. 

The Defence Amdnemnt Act 132 of 1992 
  

The Act is still premised on race. 
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Social Pension Act 7 of 1973 
  

This Act consolidates and amends laws relating to 

pensions and allowances for aged, blind and disabled 

persons. In terms of Section 18 the State President may 

assign the administration of the provision of this Act in 

respect of persons belonging to a specified populati N 

group defined by Anim to any minister. Section J 

excludes the application of this Act to coloured persons. 

Social Assistance act 59 of 1992 
  

The Act took away the right of blind persons to a grant. 

General Pensions Act 29 »f 1979 
  

It requlates pension matters generally. In terms of 

Section 16 it is presumed that any white, coloured or 

indian person who immediately before the 26/10/76 

complied with all the requirements of laws relating to 

citizenship or residence in the Republic such person 

shall be deemed to be a South African resident. The Act 

is silent on blacks. 

  

e wfozllegal sguaktl g Aot 3f 19%1 

Act provides  for che preven.. a. LO= .- 

il .gal ‘squatting- on public.or “private 1l althougn 

the Act does not refer explicitly to raciai .roups, its 

provisions are only applicable to blacks as there was 

never a single incident of white squatters. 

Coloured Persons Education Act 47 of 1963 
  

provides for the control of education of coloured persons 

by the House of Representatives (coloured House of 

Parliament) 

National Education Policy Act 39 of 1967 
  

Provides for the general policy to be pursued in respect 

of education for white persons in South Africa to the 

exclusion of other race groups as classified in the 

Population Registration Act. 

Black Administration Act 38 of 1927 
  

The Act provides for the better control and management of 

black affairs. The Act is foreign to whites or other 

race groups and applies to blacks only. 
¢ 
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cducation and Training Act 90 of 1979 
  

It provides for the control of education for blacks by 

the Department headed by a white Minister in the wnite 

House of Assembly and it (s the same Minister :In 

consultation with the Council whose members are appointed 

by . RimM  thae ‘policies 'in. Lhis regard are made. The 

Council is entirely whnite. 

Black Local Authorities Act 102 of 1982 
  

Provides for :the establishment of local authorities' 

committees, town. \‘councils, city- ‘councils  and . town 

committees for black persons in specified areas by the 

Administrator of <che Province in which sucn local 

authority is situated. The administrators are ail white. 

Black Communities Development Act 4 of 1984 
  

Like the above Act this one also applies to blacks. It 

provides for the purposeful development <of ©black 

communities Dy the board established by the Minister of 

Constitutional Deveiopment and Planning. 

Zxcision of Released Areas Act 54 of 1988 
  

nrovides for the excision of certiain land from “he 

sfined released areas and transfer of -ame =:O ae 

Administrator ~f the Province for the admi tration and 

contro. ther:. - and rendering of" ‘services - tc -the 

esidencts: of v . said land, in .this *stance Soshai.guve 

and Letlhabile plack townships. 

Self-Governing Territories Constitution Act 21 c. 1971 
  

The Act provides for the establishment < legislative 

Assemblies and executive councils in b. « zreas. The 

Act is only applicable to blacks to the ex..usion of 

coloureds, :ndians and whites who have their '"'Assemblies’ 

in the House of Representatives, House of Delegates and 

the House of Assembly respectively. It 1is 1n these 

respective Houses that different race groups exercise 

their voting powers on separate voters' rolls. 

Indians Education Act 61 £ 1965 
  

Provides for the control of indian education to the 

exclusion of other race groups. 

Indians Advanced Technical Education Act 12 of 1968 
  

Provides for the establishment of technikons for indians, 

their control, administration and regulation of same. 
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Housing Development Act ¢ 1987 
  

This Act provides for a Board and a fund in order to 
effect or promote the acquisition and alienation of land 
for the purposes of i:ndian ctownships development for 
instance, the granting loans to enable i1ndians to acquire 
land and buildings. 

Republic of SA Constitution Act 10 of 1983 
  

Section 41, 42 and 43 provides for three Houses of 
Parliament and each being for whites, indians and 
coloureds respectively. In terms of Section 14 matters 
dealt with in the Parliament constituted under this 
constitution are divided into own affairs and general 
affairs. Own affairs are matters affecting a particular 
population group :n relation to the maintenance of its 
identity and the upnolding and furtherance of its way of 
life, culture, traditions and customs. 

Community Welfare Act 04 of 987 
  

This Act -ovides <Zor t.ue establishment of a Community 
Welfare A._visory C incil and of ~eg: 1 welfare boards 
and of certain committees for m- \g i1l2tions -celat - - 
ks e ke Simiba, | Sy £ td S T 

cestci s o Arcal act e (¢ Peyrm T AL Thdlo o kil 
SoEair % iy 2. .. .atat..e- 

cthe colourec :s&..al group to .ae exclusion of 

race groups. 

Probation Services Act 98 of 1986 
  

Its provides for the rendering of welfare services in 
respect of accused and convicted white persons and their 
families. It is also an own affair matter in the House 
of Assembly (for wnites only) to the exclusion of other 
race groups. 

The Probation Services Act 116 of 1991 
  

The Act is not an own affair one for whites unlike 1its 
predecessor. Although it repealed the 1986 Act, 1ts date 
of commencement was at the time of printing this documen- 
r © yet known. Almos a year ater meaning that until 
cate for commencement is set .t by the State Presider 
the repealed Act will continue to apply thus benefittui: 
wnites only.  



Dromotion Of Constitutional Development Act 86 or 1988 
  

It provides among oOther things the affording to Black 

South African citizens of & voice 1n the process of 

government. In furtherance of this & Act'Ss urpose a 

Council, whose other mempers are elected by blacks only 

is constituted. 

Prohibition of the exhibition of films on Sundays _and 

Public Holidays Act ‘6 of 10992 
  

  

‘The Act is religiously prescriptive like the country's 

:.constitution. The Act provides that the locail 

authority's permission must De sought first before 

filming on Sundays. 

Education and Training Amendment Act 355 of 1992 
  

It gives the Minister power to authorise the admission of 

other race groups 11to certain schoois. 

Interception and Mon: -ring Prohibition Act 1@% 'of 1992 
  

It authorises .e interception of postal article © and 

communications by a ¢ rective from the Tidge base 1 an 

application made by & -olice crfirer 

cultural Institut: 1s Ac* 33 of 1992 
  

It is applicable to whites. 

Abattoir Hvgiene Act '21 of 1992 
  

It is generally against the killing of animals at any 

place other than an abattoir. There are no abattoirs 

readily available in the rural areas. 

Secret Services Account Amendment Act 142 of #1992 
  

The Act provides for the allocation gf funds . by 

Parliament for undisclosed projects - the Inkathagate 

scandal and the CCB's were nurtured form the same 

account. 

Criminal Law Second Amendment Act 33 or 392 
  

The Act provides for arbitrary declaration of certain 

offences as special ones by the Attorney General. It 

further creates serious inroads into the accused persons 

recognised rights. 
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391 Aliens Control Act 26 of '991 
  

Provides for detenti:on and summary deportation of persons 
who by internationai standards would qualify as refugees. 

The  following is 2 list of some of ~e Acts which apply to 
persons #~cording to race class: "catir 

- Pa. Appropriation Acts «c¢=9, J ana 037 f - whices, 
coloureds and indians respectively. 

- Pension BRenefits Zo Councillors of Local Authorities 

Amendment Act 1144 of 1991 (blacks) 

- Development Aid Laws Amendment Act 152 of 1991 (black ") 

- Local Government Affairs Council . endment Act 152 of 

1991 

- Local Authorities Rating Ordinance Amendment Act 806 of 
1991 (whites) 

- Suid = inse Akademie vir Wetenskap €n Kuns amendment 
Act 8! 99" (whites) 

= T ' Plar ~ng and vp O = n+ - ansg 

Capit .+ Development Fund .. ance - Locali Aut = 

6 S5 1991 (whites) 
E1 

Amendment ...t 

- Transvaal Board for *+he Development of Peri-urban Are 
Ordinance Amendment & - 676 or 1991 (wnhites) 

- Less Formal Townships Establishmetn Act 113 of 1991 

- Blacks Communities Development Amendment Act 77 of 1991 
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