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1 INTRODUCTION

Like many other facets of the South African situation,

education is not on1y controversia1, but in a crisis, even

though many white South Africans may not be aware of this.

The crucial importance of how one hand1es this crisis, now

and in future, can herd1y be overestimated. Frank1in Sonn

wrote: "when the history of this time is written, education

cou1d stand out as a factor which 19d our country to unity,

or, God forbid. it may signify the Achi11es hee1 through

which a troub1ed. yet promising and beautifu1 country, bled

itse1f to a sad end." (Leadership; Van Zij1 16)

The crisis in education is not so1e1y the resu1t of South

African apartheid. Many African and other third wor1d

countries are struggling with i11iteracy and other serious

probTems in this fie1d, due to. amongst other things,

poverty, a rapid popu1ation growth and the remnants of

c010nie1 exploitation. A1an Boesak once said that of course

apartheid is not everything in South Africa - there are a1so

many good and beautiful things - but that apartheid does

contaminate everything. One cou1d say that indeed apartheid

is not everything. There are many other prob1ems and evi1s,

but racism and apartheid practices not on1y acute1y worsen

 
 



 

a11 these, but also serve to po1iticise, to deepen the

cleavages and to polarize any discussion of possible

so1utions.

Not being an educationalist or a socio1ogist, but a lawyer,

and thus running the risk of misunderstanding the entire

prob1em, I was asked by the organisers to produce a few pages

from a 1ega1 point of view, esoecia11y with regard to

possibIe constitutiona1 provisions in a future South Africa.

The scope of this topic (“ReconciIing Linguistic, Cultural,

Re1igious and Ethnic Diversity: Principles and Institutions -

A Poet-Apartheid Educational System: Constitutiona1
Provisions) is so extreme1y wide and its nature so

uncomfortab1y ccmp1icated, that it is impossibIe to dea1 with

it fu11y or comprehensively within the present 11mits. I

therefore do not attempt to propose fina] solutions (I don't

regard the few ideas, which I may have, as fina1 at a11) but

rather a few points for the purposes of discussion. No doubt,

we have hard work and a long road ahead of us and hopefu11y

the debate wi11 continue and those who carry the

responsibi1ity wi11 press Forward formulating views, po1icies

and concrete proposa1s.

Rea1ising that education, and the need for it, especiaIly in

South Africa, is not on1y for the young and that a11 of us,

inc1uding workers, professionals and academics, shou1d become

both teachers and students, sharing our knowIedge and, in a

way, using the whole country as a c1asaroom, I neverthe1ess

concentrate on forma1 education, particu1ar1y schOOIS. I

therefore do not dea1 with, eg, tersiary education.

I wou1d 1ike to accept, as a persona1 credo and starting

point, that we share the ideal that South Africa sha11 be a

truIy non—racial democracy, with a mixed economy and that it

sha11 be the policy of the state to promote the growth of a

eing1e nationa1 identity and loya1ty (ANC Constitutiona1

Guide1ines for a Democratic South Africa (a), (9)). that

racist institutions and practices shall be diemant1ed and the

1egacy of colonia1 conquest and white domination be removed

 
 



  

(ANC Guide'lineeY Preamb1e), but that the beauty and richness

of our cultural and 1ingu18tic diversity shoqu be recognised

and deve1oped (ANC Guide1ines (6)). I would a1so 1ike to

accept, as far as the legal system is concerned, the ideaIS

of constitutionalism, a justiciab1e D111 of rights and an

independent judiciary. I accept that democratic principIes

require that po1itics1 questions shouId be sett1ed by the

popu1ar wil), but (whi1e reinsing the 1egit1meLffgspirations

of the majority of South Africans) wish to quote HLA Hart’s

words: "The centra1 mistake is a fei1ure to distinguish the

acceptab1e principIe thst po1it1ca1 power is best entrusted

to the majority from the unacceptable claim that what the

majority do with that power is beyond criticism and must

never be resisted. No one can be a democrat who does not

accept the first of these, but no democrat need accept the

second." (Law. Liberty and Norinty (1963) 79)

2 THE RIGHT TO EDUCATION

In view of the fact that this discussion takes pIece from a

human rights perspective and is hosted by a wor1d Famous

human rights centre. one shou1d perhaps start with the

question whether the 'right to education' is indeed a

recognised human right and whether it should be protected in

a constitution, more particularly in a bi11 of rights.

In article 26(1) of the Universal Dec1aration of Human Rights

it is stated that everyone has the right to education

(Annexure A1). Article 13.1 of the International Covenant on

Ecbnomic, Socis1 end Cultura1 Rights describes the aims of

education (Annexure A3), as does art1c1e 26(2) of the

Universa1 Dec1aration.

In article 17 of the African Charter (Banqu Charter) on

Human and Peop1e's Rights it is stated that every individua1

sha11 have the right to education (Appendix A4). The South

African Freedom Charter, adopted by the Congress of the

Peob1e at K1iptown in 1955, embodies the aspirations that

 

 



 

"the doors of 1earning and culture she11 be opened” and that

education sha11 be free, compulsory, universa1 and equal and

goes on to stipu1ete the aim of education (Annexure A5).

Authors on human rights describe the right to education as a

“socie1 right“, belonging to the category of rights known as

"second generation rights", a1ongeide other "economic and

social rights", such as the right to work, the right to form

trade unions, the right to an adequate standard of 1iving,

the right to socia} security, assistance and weIFare and the

right to health.

The idea of a right to education is traced back to the

traditiona1 concept of the nature} duty of parents to 100k

after and bring up their chiIdren. Over time the notion of

parenta1 responsibility has become increasing1y associated

with furthering the deve1opment and meeting the needs of the

children, rather then with furthering the purposes and

complying with the wishes of the parents. The emphasis has

a1so shifted towards formal education as the most important

element of upbringing. Thus the idea of a right to education

is today viewed primari1y as the right of 311 chiidren to be

educated and the duty of making such provision avai1ab1e, is

seen as a duty of society, rather than of parents. Since some

parents, out of ignorance or se1fishness, would be 1ike1y not

to exercise a right" to have their chi1dren educated,

compulsory state-previded school education up to some minimum

age has become a feature, or at 1east an objective, of most

present-day societies (MacFar1ane 125).

However, un1ike health provision, education is not a service

of which the fundamental requirements can be determined

objectiver. Health requirements are basicaIIy the same in

311 societies on a more or 1ess equai 1eve1 of deve1opment or

industrialisation. In contrast, education is essentia11y

vaIue—orient‘_ed and the nature of the orientation may

influence the quaIity of the education.

 

 



 

In the bil1 of rights or constitutions of approximateTy 58

countries the right to education is recognised and mentioned.

In approximate1y 71 it is not mentioned. The 1atter group

inc1udes the Federa] Republic of Germany, Kenya, Norway, the

Nether1ands, Sweden, Sierra Leone, Thei1end, the USA,

Zimbabwe and Zambia. The former incTudee Beigium, ATQeria,

the Peop1a’s Republic of China, penmark. Cuba, the German

Democratic Repub1ic} Egypt, India, ItaTy, Greece. Japan,

Po1and, the USSR and Zaire. In Southern Africa section 6(4)

of the KwaZu1u Nata1 Indaba Bi11 of Rights states that every

person shal] have "the same right to puinc education"

(Annexure A7).

The debate on what status, if any, shoqu be accorded to

economic and socie] rights in a bil] of rights, is welT

known. It is argued that on1y vaTues which can be described

as "freedoms” would seem to be pcssibIe candidates for

inclusion. Those who argue for the elimination of seciaT and

economic rights from human rights dec1erations point out that
ama1gameting within one document socia1 and economic rights

with the traditiona1 "first generation“ civil and po1itica1

rights, pushes a11 ta1k of human rights "out of the clear

realm of the morally compeTIing into the twilight wor1d of

utopian aspiration" (Crenston 68). The objection to the
inc1usion of these rights as justiciebTe guarantees lies in

the inherent defects of the remedies of administrative 18w.
The impTementetion of the guarantees of the rights requires

the detai1ed administrative apparatus of the pTanned economy,

which lies beyond the methods of enforcing puinc duties

(Jecone11i 6-8). The ideo1ogica1 and other factors and

arguments behind the dispute cannot be dea1t with in this

paper. In contrast with the c1assica1 1ibera1 view, Marxists,

sociaTiets, third wor1d writers and many South Africans

strong1y pIeed for the recognition of economic and socia1

rights. The South African Law Commission (Working Paper 25;

Project 58) did not include the right to education in the
proposed draft bi11 of rights. The Commission (425) was of

the opinion thata bi11 of rights is not the place for

enforcing positive ob1igations against the state. Basic

 

 



  

socio-economic freedoms, capacities and competences shou1d in
fact be protected in a bi11 of rights and then in the same

way as 311 the other rights, that is to say, in the "negative

sense". Legis1ation and executive acts sha11 not infringe

them. (The South African question is dea1t with be1ow.)

Other rights and va1ues are c1oee1y reIated to the right to

education, or cou1d have an inf1uence on the way it is dee1t

with, such as the fundamenta1 right to freedom of religion

and expression. the right to equal treatment. freedom of

association and the so-ca11ed cu1tura] and linguistic rights.

3 THE SOUTH AFRICAN SITUATION : FACTS AND DEMANDS

The present situation amounts to a vie1ation of the right to

education, especia11y as far as access is concerned, and a1so

of the principTe of equn11ty.

Severa1 writers (including Behr 9 et seq) have described the

history of apartheid education in South Africa, from the

arrivaI of the first European sett1ers to the introduction of

"genera1" and “own affairs" in 1963. Behr points out that the

South African educationa] system owes much to the Western

tradition in education, but has many facets that are of its

own making. A specific educational system emerged in the

1atter part of the 15th century, when the white popuIation

Began to grow more rapidTy. The question of segregation or

integration has dominated South African educational po1icy

throughout history. Apartheid, or “separate development",

especiaIIy in education, reached its pinnac1e in the Verwoerd

era. It is we11 known that Dr Verwoerd, when Iaunching the

Bantu Education Act (1953), said that there was no p1ace For

the black men in the European community above the level of

certain forms of 1abour and that there was no point in

educating b1acks for positions in European society which they

wou1d never be alWowed to occupy. Mazibuko (1n Pc11ey 84 et

seq) provides repu1sive examp1es of statements by white

administrators, historians and athers between 1820 and the

 

 



 

1980’s, such as that “we shou1d not give the natives any

academic education ... If we do, who is going to do the

manual 1abour in the ‘country?“ (by a Nationa1 Party

politician in 1945) and concludes that "the unstated

educational agenda of the white ru1ing c1aes in South Africa

... (13) ... the f011owing: (1) to give bIack people TiMited

know1edge and ski11s, so that they can serve white people;

(2) to ensure that there is very Titt1e change in the sociaT,

economic and po1itica1 relationships in South Africa ...

(and) (3) to ensure that b1ack peop1e never achieve equa1ity

of any kind with white peopIe".

Over the years, from 1863, severaI commissions inquired into

the educationa1 system. The most important recent one was the

De Lange Commission.Report of 1981. De Lange Found that the

differing growth rates among the population groups wou1d

resuIt in a reIative decrease in the proportion of "Asians",

"Co1oureds7 and "whites” and an increase in the proportion of

“BIAcks” and anticipated a rise in the black schoc1

popu1etion from 4.5 m111ion in 1578 to more than 6,5 m111ion

in 1990, being more than three times that of the other groups

combined. The commission paid attention to the fact that

compuisory schoo1 attendance had been instituted for "Asians"

and "Whites". but not for "B1acks" and “Coloureds”. A

tremendous 105s of potentia] high-1eve1 manpower from the

"Black" and "Coloured“ popu1ation groups in particu1ar were

found. De Lange pointed out the serious demands for more and

better qualified teachers, for a sound financia1 structure

(because the norms for a11ocating funds to various population

groups for education varied great1y), for buildings, sites

and transport (which had 1arge1y been met for white

education, whereas a huge bechog and a shortage in excess of

1,8 mi111on c1aesrooms for blacks existed) and for a we11

grounded educationa1 structure. De Lange's major

recommendations and proposaIs included the fo110wing: The

government was urged to achieve equa1ity in the financia}

provision per comoarab1e educationa1 unit, irrespective of

race. e01our, etc. A new structure for formal education and a

new terminoIogy was proposed. ("Free education” indicates the

 

 



 

contribution of the state to the financing of capital and

current costs in the provision of forma1 and non-forme]

education. the funds for which accrue from the taxpayer,

"compulsory education“ must be distinguished from "compuIsory

school attendance" the duration of the former being larger

then of the 1atter, etc.) The commission also advocated the

sharing of scarce educational resources. De Lange proposed a

sing1e ministry of education, comprised of one department and

headed by one minister, instead of the present fragmented

system (with separate departments of education for "BIacks",

"Coloureds", "Indians" and "Whites"). A "three-tier system"

with “strong bui1t-in structures for participation,

consu1tation and negotiation at each 1eve1" was proposed. The

first 1eve1 wou1d be the ministry of education, the second

would re1ate to regiona! educational authorities to direct

education in defined geographica] areas and third level

management shou1d be vested in echoo1 governing bodies, whose

function wou1d be to interpret the needs and wishes of

parents and 1oca1 communities. The commission favoured

private schoo]: as an important innovative factor in the

provision of education and proposed that private echoo1s

ought to be given state financia1 assistance, should enjoy a

1arge measure of freedom of choice and should have access to

the supportive services provided by the second-tier

authorities.

De Lange's Main Committee devoted the fine1 chapter of their

report to the concept of eque1ity. The right of every

individue1 to receive eque] treatment was accepted as a

premise, but the need for and reality of differentiation was

acknow1edged. However, differentiation based purely on

differences of race or eoiour was rejected as contrary to the

social and ethics} demands for justice. De Lange a1so

reported that it would be unree1istic to expect that on a

given date the educationa1 system cou1d be reformed to such

an extent that "equaI quality education" could be provided

1mmediete1y in an “ebso1ute sense“.

 

 



 

One of De Lenge’s major recommendations, the creation of a

sin91e education ministry, was not accepted by the

government, who e130 reaffirmed its standpoint that the

christian and national character of education he maintained

in regard to the white popu1ation. In terms of the 1983

Constitution (Act 110 of 1983) education is partly a ”generaT

affair" and part1y an "own affair“. (The existing system

concerning the organisation, administration and financing of

education is exp1ained by Behr, inter 31in in chapters 3 end

9.) Enormous disparities exist. The author of Human Rights in

the Capitalist world (1987) (63-64) eIIeges that 843 of the

indigenous population of South Africa had on1y an elementary

education. According to the SAIRR Race ReIatione survey

1987/88 (151) the per capita expenditure for 1986/87

(inc1uding capitaI expenditure) wee: Africans (in white

designated areas) - R473,95 (the increase over 1985/86 being

23*); Coloureds - R1 021,41 (increase 15x); Indians -

R1 90¢,20 (increase 37*): whites - R2 505,00 (decrease 9x).

0bvious1y the situation concerning education has to be viewed

within the context of the entire conete11ation of other

discriminatory 1ews and practices, including the violation of

freedom of association and Freedom of re1igion and

expression, as we11 as the economic and Iand ownership

situation.

As mentioned above. serious prob1ems eIsc exist e1eewhere in

Africa. The figures provided for 33 African countries in the

1888 UNESCO Yearbook indicate a 841 i11iterecy. compared to a

wor1d figure of 29x in 1980. A11 African states tack1ed the

i11iteracy prob1em with enthusiasm and vigour and progress

has been made. However, the rapid population growth, together

with other factors, 13 constantIy aggravating the prob1em.

The per capita expenditure on black education in South Africa

is a11eged1y fair1y on par with the rest of Africa. Obvious1y

cultural differences and clashes A130 p1ay a role in other

educational systems in Africa. However, the g1ar1ng

inequality, the bruta1 discrimination, the deep division, the

distrust and the fears created by apartheid render the South

African prob1em uniquely serious. Many schoo]: and university

 

 



 

campuses have become sites for unrest and riots, sch001

children fight n the vanguard of the 1iberation struggle and

"peopIe's education" has emerged. Engelbrecht (in Van Vuuren

491) conc1udes: "From a structure1 point of view. the

provision of education in the RSA has always been strong1y

characterised by e stressing of differences rather than

simi1erities. In this connection education provision has been

and is a result of the politicai and social system in which

the policy of separate deve1opment and the apartheid ideoiogy

have Featured prominent1y." Behr (219) states: "The history

and trends of education in South Africa ... points

irresistib1y to the fact that education has served a

politica] purpose from its very beginning, with opposing

points of view in constant conf1ict. This dichotomy ... sti11

continues unresoIved. South African education is sti11 ...

very much at the crossroads."

4 ACCESS AND EQUALITY; AIMS, STRATEGIES AND GUARANTEED

RIGHTS

Factuai1y end grossly oversimp1ified, the demands and aims

concerning a future education system seem to be quite c1ear.

The first wou1d be access for :11 t0 educationei

opportunities and faci1itiee. Education shouId idee11y be

genere11y avai1eb1e end, fiiSO , free end compu1sory. at

1eest as far as 1ower or elementary 1eve1s are concerned.

Therefore faci1ities need to be extended drematica11y; more

teachers, books and c1essrooms are needed. Furthermore, the

highest possib1e degree of equeIity as to access and qua1ity

must be strived for. '

There is also a more phi1osophica1 or ideaiistic dimension to

the aims one shouId try to achieve. nameiy the prime

importance of content and purpose in education. Article 13.1

of ICES (Annexure A3) states that education shall be directed

to the fu11 deve1opment of the human persona1ity and mentions

a sense of dignity, respect for human rights, the promotion

of understanding, tolerance and friendship among a11 nations
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and E11 racial, ethnic or religious groups, as we11 as the

maintenance of peace. These values. so desperate1y needed in

South Africa, are also mentioned in the Freedom Charter’e

section on learning and cu1ture (Annexure A5). Unity, a new

national identity and a common 1oye1ty must be cu1t1vated, as

mentioned inter a1ie in the ANC Constitutione1 Guidelines.

Concepts such as "open education“ have been mentioned

alongside “nation-buiIding" and "non—racia1ism" (McGurk 1n

Po11ey 98).

But how, given Africa's economic situation and the

destruction caused by centuries of raciaI discrimination, do

we proceed to "open the doors of 1eerning and culture",

mentioned in the Freedom charter?

The many approaches and strategies (ranging from

"reformist—evo1utionery" to "confrontationa1-reve1utionary")

which have been proposed by educationa1ists and other social

scientists, fe11 outside the scope of my attempt at a modest

contribution. Some observations and suggestions may be

re1evant, however. Dent Ocaya—Lakidi, an educationalist from

Uganda, wrote:

"Judging from current officiaI rhetoric on modernization
and deve1opment, of a11 the prob1ems faced by African
countries today those reIating to education not only
occupy a centre1 p1ace but are e130 extreme1y urgent.
Education, by which is 9enere11y meant forme1 education
or schooling. is seen in Africa as the panacea for e11
pressing economic and social probIems. Often. however,
it has proved either ineffective or 1rre1event to these
problems. In some cases it has made them worse and has
sometimes created new prob1ems where none existed
before. Consequently there is today in Africa a genera1

dissatisfaction and disenchantment with education."
(Prospects v01 X no 1 1930 13-25)

A150 the De Lenge Commission held the view that forma1

schooling per ee is not a panacea for economic deve1opment

and socia1 progress. Investment in education can on1y show

dividends if it ensures that the human potentia1 of a country

is app1ied productive1y in its deve1cpment (Behr 39).

Furthermore, the advancement of and access to education is

 

 



 

obvious1y c1ose1y dependent on the strength of the economy.

the redistribution of wea1th and the creation of wea1th.

A few strategies that have been proposed quite general1y

regarding education in Africa, deserve to be kept in mind:

the invo1vement of and contributions by 1ocaI communities

norma11y prove to be a poeit1ve factor as far as deve1oping

and especially maintaining educational faciTitiee are

concerned; private schooIe could play an important part in

the creation and extension of opportunities and faci1it1es;

mother tongue tuition has proved to be very va1uab1e,

eapecia11y at primary schoo1 1eve1.

what does this have to do with the 1e9a1 system and the

constitution? Natura11y the requirements and implications are

much wider than making laws and handing down judgments.

Obvious1y a11 apartheid 1ews must be removed from the statute

book immediater, as a first etea. The statute book must be

"purged“, 1n the 1an9uege of the South African Law

Commission.

_ Fundamenta1 human rights, values and freedoms. such as

equa1ity, freedom of association and freedom of be1ief,

religion and expression must be guaranteed in a

constitutione11y entrenched bi11 of rights.

Should the right to education be written into the

constitution? Must we go even further and state that

education sha11 be free and compuIeory?

In articIe 26 of the Universal Dec1aration the right to

education is mentioned and it is stated that at least

e1ementary education sha11 be free, that elementary education

shall be compu1sory, that technical and professiona1

education shall be made genera11y avaiIab1e and that higher

education sha11 be equa11y accessib1e to a11 on the basis of

merit (Annexure A1). The African Charter mentions the right
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to education (A4) and the Freedom Charter free, comnu1sory

and universa1 education (A5).

Articie 45 of the Constitution of the Soviet Union (A12)

mentions the right to education, which is ensured by free

provision of 311 forms of education and continues to describe

some detail.

Articie 25 of the constitution of the German Democratic

Repub1ic is even more "outspoken" and more detai1ed in its

approach (A11).

In ertic1e 4 of the South African FCI Charter (As) it is

stated that everyone has the right to equa1 educationa1

opportunities (concentrating on the equal use of what may be

available, rather than on everyone'e right to education).

The differences of opinion on the question whether second

generation or economic and socie1 rights, such as the right

to education, should be protected in bi11s of rights were

briefIy mentioned above and cannot be fu11y anaIysed and

evaluated in this paper. with regard to South Africa

considerab1e attention is paid in the Law Commission's

Working Paper to the question whether socio-econamic rights

shou1d be protected (pp 416—429). The Commission decided not

to inc1ude the right to education. The notion that the object

of a bi11 of rights is to protect the individue1 against the

infringement of his basic rights and freedoms, that it is a

shie1d, rather than a sword (in Judge John Didcott’s words)

and that it is to be enforced by a court of 1ew,is accepted.

In our situation the question is crucie11y important. There

is no way that enough schoo1s can be bui1t and enough

teachers trained to provide free access and equal faciIities

to a11, for a considerabIe time to come. Attempts shou1d be

made to uti1ise the avei1ab1e faci1ities as equal1y and

fair1y as possible, but the demographic and Iogistic

difficu1ties are obvious. It couid he argued that guaran—

teeing everyone’s right to education and even free and
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compulsory education. knowing that enforcement of such

provisions is impossib1e. wou1d amount to mere lip-service

and ccu1d even be disastrousiy dangerous for the credibi1ity

and 1egitimacy of a new constitution and b111 of rights.

0n the other hand, the demand for the recognition of economic

and socia1 rights in South Africa is so strong and the

promotion of these rights will have to form such an important

part of any future poIitica1 and economic policy, that

omitting it from a constitutione1 instrument in which basic

right are iiated, wou1d be even more unacceptab1e. A bi11 of

rights merely recognising first generation classicai civil

and po1itica1 rights could easi1y be viewed as a device for

the protection of existing priviieges and an ebstac1e to rea1

socio-economic change, without any legitimacy. criticism of

the Law Commission Report to this effect has already emerged.

I wou1d therefore suggest that these rights shou1d be

inc1uded, perhaps (more or 1ese in agreement with John Dugard

1987 Act: Juridice 237 257-8) by attaching a non—justiciab1e

Dec1aration of Economic and Social Rights, as a statement of

be1ief and intent and as a guide to the interpretation of the

bi11 of rights and the constitution. After centuries of

denying the majority of the peop1e proper education, the

right to education has to be unequivoca11y recognised. The

aim or idea1 of free and compuisory education could then a1so

he inc1uded. As A1bie Sachs pointed out, the fundamenta}

constitutions} problem is not to set one generation of rights

against another, but to harmonise :11 three (Towards a Bi11

of Rights 7).

The need for affirmative or corrective action in a

post-apartheid South Africa - also in the field of education

- seems to be obvious. The ANC Constitutional Guide1ines are

very ciear on this point and the Law Commission expressly

acknowiedged it as we11 (437-440). It is not necessary to go

into the meaning or mera1 justification of this concept, or

to dwe11 on detai1s concerning the impIementation thereof inr
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various fie1ds. One is not necessari1y ta1king only about the

American modei and a new terminology is not unthinkabIe.

The question is whether. how and in what detai] it should be

dea1t with in the constitution or the bi11 of rights.

The Law Commission decided to include an affirmative action

c1ause in the draft bi11 of rights. It does not force the

1egis1ature to act, but permits it to make 1aws to grant

groups, which have been discriminated against, certain

temporary advantages. In article 2 equa1ity before the law is

guaranteed and discrimination is ru1ed but, ”provided that

such 1egis1ation or executive or administrative acts as may

reasonabiy be necessary for the improvement, on a temporary

basis, of a position in which, for historica1 reasons,

persons or groups find themselves to be disadvantaged, sha11

be bermiesib1e". (A150 see artic1e 15 of the Canadian Charter

of Rights and Freedoms - Annexure A14.)

An affirmative action c1ause does seem to be necessary. It

has repeatedly been pointed out by severe! writers that a

bi11 of rights cou1d easin be seen as an instrument designed

to serve es an obstacle to sociei and economic change and to

entrench priviieges. Therefore an equeIity or

non-diecriminetion c1ause (to which South Africans are not

accustomed anyway) cou1d be used to biock affirmative or

corrective action. especialiy by those with the necessary

economic power to enabie them to fu11y utiIise :11 apparently

avai1ab1e 1ege1 avenues For the purposes of protecting their

own interests. Or it cou1d be perceived to be used for that

purpose, by the deprived majority of the peop1e.

It would seem that there is no need for such a c1ause to go

further than mereiy permitting affirmative action. Norm311y,

one wou1d expect, affirmative action programmes are supposed

to benefit disadvantaged minorities, who do not have any

direct politica1 power. but who do have more] or politice1

infiuence on the 1egis1ature or administration. In South

Africa, however, the disadvantaged group, who have been
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discriminated against. is the majority whose po1itics1

representatives wi11 hopefu11y be in power in a post-

sparthsid society. The administration wiTI therefore be

naturaITy inclined or pressed to impIement such programmes.

The motivation wiTT be there and the bi11 of rights couid

control this process, 1ike other state actions, within the

context of constitutionaTism and human rights protection. For

the purposes of this discussion the inclusion of an

affirmative action c1ause. more or Tess a1ong the 1ines of

the Law Commission’s proposai, is therefore suggested.

shoqu a future government find it necessary to embark on

"forced integration" programmes. such as ”bussing" (the

merits or practica1 workabi1ity of which is not discussed

here), in order to further equaTity in education, a simiiar

provision connected to the freedom of association cTause

cou1d perhaps be considered. However, it is suggested that

active and positive encouragement may be preferabTe to the

TegaT enforcement of any such measures.

Another question. which may be re1evant as far as a broad

educationa1 policy is concerned, is whether, or to what

extent, the contents, purpose or aims of education shouId be

expressTy stated, es in the constitution. The above mentioned

ideals of articTe 26(2) of the UniversaI DecIaration

(Annexure A1). article 13.1 of ICES (A3) and the Freedom

charter (A5) (i.e. respect for human rights, understanding,

to1erance, Friendship, peace, etc) come to mind. These va1ues

shoqu be acceptab1e to :11 and express1y stating them can

serve a positive educationaI purpose. It wi11 not amount to

discrimination, sufll jfnvlegzgxgginSHEJ_;Ehristian nationa1

education poTicy“. &In other words, officiaTTy recognising

these ideals could do no harm. This does not necessari1y have

to happen in the constitution, though.

 

 



 

CULTURAL, LINGUISTIC. RELIGIOUS, ETHNIC DIVERSITY:

PRIVATISING GROUPS?

5.1 The direction

It is a fact that cuTturaI, Tinguistic, ethnic and

reTigioue diversity does and wi11 a1ways exist in South

Africa. In a way this phenomenon poses a natural threat

to nationaI unity. The cu1tura1 diversitQ cou1d a130 be

a tremendous asset which cou1d enrich 311 the peop1e of

this country and stimu1ate deve1opment. The inherent

evi1 and harmfuInees of apartheid and other forms of

racism is a1so a fact, however. Therefore (referring

back to 1 above) I wish to reemphasize the state's duty

in a post-apartheid South Africa to eradicate apartheid

and to promote a sing1e nationaI identity and loyaTty.

but to recognise, protect and develop the positive

aspects of cu1tura1 end 1inguistic pIuEgsm.

There is neither the time nor the space to dee1 with a11

the possib1e different meanings or connotations of the

concept of group right: here. I reject the va1idity

(from a human rights or bi11 of rights ang1e, at 1east)

of "po1itica1 group rights", with reference to, eg, the

composition of the 1egisleture, a veto right for a race

group or ethnic group, etc. I 3130 reject any system of

forced race c1assif1cation, for obvious reasons. But I

do accept the vaTidity of claims for the recognition and

protection of cu1tura1, 1inguistic end reIigious

interests and other possib1e "group ve1ues", as 1on9 as

the basic rights t6 equaTity and freedom of association,

are respected. Logica11y at Vaast, the protection of the

above mentioned interests can be achieved by way of

protecting individue1 rights, such as freedom of

re1igion, association, etc. The purpose or the effect of

the recognition of cu1turel and other differences, and

even of the existence of groups. shou1d be to 'promote

the equal enjoyment of human rights and not to maintain

or extend special privileges, therefore to discriminate.

 

 



 

For severe] ph11osophica1, anthropologica1 and other

reasons, ethnicity should not be the deciding factor.

Recognising cu1tur31 diversity must not amount to

entrenching mere racism. Furthermore, the recognition

and deve1opment of cu1tura1 diversity shou1d be subject

to the idea] of nationa1 unity and ioya1ty. Partisan

minorities must not be encouraged.

The richness of cultura1 diversity should therefore be

recognised, protected and deve1oped. aISO in education.

This is recognised in the Freedom charter, the ANC

Constitutiona1 GuideIinee and the writings of prominent

thinkers 1ike Albie Sachs (eg in 1955 Journal of SA

studies 49 59). Apart from its possib1e lega1

effectiveness. the constitutional protection of such

group interests cou1d have a positive emotionai and

psychoiogicai effect, in making minorities fee1 safe and

fostering a fee1ing of be1onging. (It can be accepted,

however, that there may very well be other comp1imentary

or better po1itical devices or processes avei1ab1e to

cater for minority c1aime than the 1ega1 "protection" of

"rights".) In view of speciaiised information avai1ab1e,

I also suspect that the promotion of respect for

cu1tur31 and group values is simpTy beneficiai for the

education of chi1dren.

In dea1ing with these matters, the right or freedom of

parents to choose the kind of education that sha11 be

given to their children (as recognised. eg in article

26(3) of the Universai Declaration - see Annexure A1)

shouIG be kept in mind. This freedom of choice would

norma11y invo1ve re1i9ious and other related mora1

matters. Does this mean that a white supremacist parent

has the right to choose a racist education for his or

her chi1dren?

This brings to the fore the question whether the state

shou1d dismantle apartheid, but a11ow groups or

structures that are factua11y racial1y exc1usive or

 
 



 

segregated to continue existing, or whether active

interference to break down even mere factua1 segregation

is caITed for. Section 3(4) of the KwaZqu Nate] Indaba

Bill of Rights (Annexure A7) guarantees "the same right"

for every person to education "without discrimination",

but the Indaba’s information department states that

"buseing schoo1 chiidren from one neighbourhood to

another" is definiter not proposed (see Indaba

Information Sheet - Proposa1s on Education). The ANC

Constitutionu1 Guide1ines ere c1ear on the princip1e

that the advocacy or practice of racism etc ”sha11 be

out1awed", but do not offer concrete proposa1s

concerning how this shouid be done. The constitution and

bi11 of rights shou1d e11ow space for socia1 programmes

designed by the state, while. at the same time.

protecting basic human rights, as mentioned above in

connection with affirmative action. Using the bi11 of

rights to interfere with private matters obviously

raises comp1icated questions, inter aIia regarding the

concept of Drittuirkung. Perhaps any desired state

intervention to this end shou1d preferab1y rely, on

active encouragement and persuasion, rather than

coercion. Numerous ways and means may be avai1ab1e.

5.2 Public echoo1e

In view of the idea1s and aims stated in 1 and 5.1, I

wou1d Tike to see pub1ic echoo1s to serve some kind of

"salad bowl", if not "melting pot“ purpose. (Van Ziji,

on the Indebe, mentions three mode1s to describe how

educationa1 systems cou1d cope with different cu1turee,

nameiy (1) cu1ture1 p1ura1ism or the own affairs

scenario, (2) the assimiiationist mode1 or me1t1n9 pot

scenario and (3) the multicu1tura1 approach. or sa1ed

bow] approach. a110wing cu1tures to enrich each other.)

Seeing that “separate" is not ”eque1", this would aiso

be educationa11y justified. If the right to equality is

respected, pub1ic money couid certain1y not be used to
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promote racia11y exc1usive or segregated schoo1s.

Ethnicity should not even be mentioned.

PubTic echocTe exc1usive1y er specifice11y for cu1tural,

religion. or Tanguage groups do not seem to be

acceptable either. Not on1y cou1d such a state of

affairs serve to perpetuate apartheid in disguise with

state funding and officia] b1essing, but it wi11 be

practica11y extreme1y difficuIt ta e110cate funds and

other supporting faciTitiee on an absoTute1y equal

basis.

However, this does not mean that appreciation and

respect for cuTtureT and Tinguistic differences as we11

as re1igious teTerance shouId not be ectiveTy cultivated

in the curricuTa of puinc schooTs and that cuTtural

traditions shou1d be denied or broken down.

RegionaT reu1ities, interests and needs wi11 necessarily

play an important r01e in this regard. The cha11enge

wou1d be to reconciTe centraIised state poTicy and

contro1 over education with ragiona1 needs and

traditions. This is not the time to indu1ge in the

centra1isation versus decentraTisetion or the unitary

state (with deTegetion of administrative powers) versus

federation or consociationa1 democracy debate, which is

obvious1y important. Education wiTT of necessity in

South Africa and many other countries be a matter that

has to be deaTt with on different 1evels. centre],

regionaT and Tooel. What can be accepted though, is that

the "generaT" and "own affairs“ distinction must be

rejected. Education es an "own affair" continues and

wi11 continue to be viewed by many of its proponents and

opponents strictTy in terms of segregated education and

a poTarised approach.

The KwaZu1u NataI Indeba Bi11 of Rights (in section 8(4)

— see Annexure A7) guarantees "the same right to

education ... without discrimination", but provides for

 

 



 

the possibility to distinguish between persons on

grounds of Ianguage or sex in providing facilities: The

Indaba proposa1s envisage that echoo1s wi11 be open to

e11 chi1dren 1iving in the neighbourhood, but that the

system wi11 be "f1exib1e", with room For schools serving

"the particu1er 1anguage, reIigious, cultural and

phiIosophica1 needs" of :11 communities. Race wiI1 cease

to be a criterion for admission, but schooIs 'wi11 be

ab1e to retain their distinctive character“. A

Provincia1 Education Counci1 (the central authority) is

envisaged. E1ected Sch001 Committees wi11 serve

particular geographic areas. decide the ethos of their

schoo1s and p1ay a major role in the seiection of staff

and in deciding curricu1e. Regiona1 Co-ordination

Committees and District Offices and Committees are

further provided for. (See eg the above mentioned

Information Sheet and Van Zij1's paper.)

what seems wrong here, is not the recognition of

1anguage or cuIture, or regions] needs and customs,

but the emphasis on the neighbourhoods and preservation

of the “ethos" and ”phi1osophica1 convictions" of

existing schooIs, which are the products of apartheid

education.

Mother tongue instruction, on the other hand, especia11y

for younger chi1dren (1et's say on e1ementery or primary

schoo} 1eve1) seems to be educational1y quite sound and

indeed conducive to the advancement of education on the

African continent. On more senior levels the officia1

1ansuege or 1anguages of the country or the region are

obvious1y more important (see AIexander Language PoIicy

and Natione1 Unity in South Africa/Azania 1939).

It is interesting to note that the constitution of the

Soviet Union provides for ensuring the right to

education by, inter aIie, "the opportunity to attend a

school where teaching is in the native 1angua9e"

(article 45. see A13). The situation in Canada a1so
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merits attention. (See articIe 23 of the Canadian

Charter of Rights and Freedems - Annexure A14).

5.4 Private schoo]e

The advantages of private sector invo1vement and private

schoo1e, within the context of the i11iteracy crisis and

other problems concerning education on the African

continent, have repeatedIy been pointed out. Whereas the

provision of forma1 education is the responsibi1ity of

the state, the private sector has a shared respon-

sibility for the provision of non-formel education and

cou1d be an important innovative factor in the provision

of forme1 education. by providing for educationa1 needs

not provided for or perceived not to be provided for by

state schools.

Private schoe1s run by reiigious denominations (notab1y

Anincan, catho1ic, Jewish, Methodist end Presbyterian)

have been a feature of the educationa1 system of South

Africa for a Tong time. Many of these schooIS have a

tradition of non-racia1ism and opposition to apartheid.

Presently (in terms of the Private Schoo1s Act 104 of

1986) private schoo1s must be registered with the

re1evant department. Conducting a private schoo1 without

its being registered is a crimina1 offence. The minister

may make reguIetione as to the admission of pupils, the

appointment of teachers, etc, and may de1e9ate to an

officia1 the right to inspect the operation of such

scheoIs and decide on whether the pupi1s may write the

department‘s examinations. Financie] grants may be made

to registered private schoo1s.

Artic1es 19(5) and 20 of the Zimbabwean Constitution

guarantee the right not to be prevented from sending a

ch11d to a schce1 on1y because the school is not

established or maintained by the state (A10). In the

West German Bil] of Rights (see Annexure A11) the right

to estainsh private schools is guaranteed, provided,

 

 



 

inter alia, that such schools are not inferior to state

or municipa1 schoo1e. A130 in Bophuthatswana "private

educational institutions" may be a110wed. but on1y if

the educational aims and standards are not inferior to

state institutions (see As)! The KwaZqu Nata1 Indaba

envisages the retention of private schools, but this is

not expreee1y stated in section 8(4). (See Annexure A7.)

If it is accepted that private schoo1s cou1d p1ay an

important role in the provision and deve1opment of

education and that the eetab1iehment and maintenance

thereof shoqu thus be supported and encouraged,

incentives to motivate peopIe and organisations to do so

are necessary. One such incentive cou1d obvious1y be a

degree of autonomy or a 1erge measure of freedom of

choice and association, but sti11 within the bounds of

the broad nations} education poIicy.

Thus re1igioue and some other cu1tura1 ve1ues and

interests cou1d be "privatised“. This must not be

al1owed to inc1ude apartheid and racism. Racie1

exc1usivenese violates freedom of association and

choice. amongst other things. A person can choose or

change his or her re1igion or language.‘but not race.

How far shou1d freedom to retain e particular identity

in a private schooi be a11owed to 90? One cou1d

consider. as examp1es, (a) Jewish schools, (b) Catho1ic

or Ang1ican schoo1s, (c) NG Kerk (Dutch Reformed Church)

schooIs. (d) AFK (Afrikaanse Protestantse Kerk) schools

and (e) schools for Afrikaans. German, Portuguese or

Zu1u speakers.

In view of the Fact that the APK is a church exclusive1y

for whites, who recentIy broke away from the NGK because

of the letter's changed racia1 pc1icy. such a school

wou1d be nothing but an apartheid institution. Therefore

(d) would be out.
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The first three categories comprise religious groups,

with greater or lesser degrees of overiapping with

racial or linguistic factors, but raciai

exciusiveness is not necessari1y invoived. In a11owing

these, it couid be advieeb1e to distinguish between the

nature or character of the education and formal

admission requirements. A Catho1ic school, eg, cou1d

therefore provide education which is cathoiic in nature,

without requiring pupiIs or parents to be forma1 members

of the catho1ic church, but merely to accept certain

principies concerning education. This wou1d imp1y an

even sma11er degree of potentia1 exc1ueiveness or

discrimination. (Reiigious interests should not be

overeimp1ified. however.) '

More or Tess the same could app1y to category (e),

provided that the country’s officia1 ianguage poiicy is

respected.

The possibility of discrimination on grounds of the

financia1 means of parents (and consequentTy the

perpetuation of class differences and even apartheid)

cou1d now sti11 remain. It is interesting to note that

articie 7 of the West German Bi11 of Rights (see A11)

guarantees the right to estabiish private schooTs,

subject to the state’s approve], which wi11 be given if

segregation of puniie according to the means of the

parents is not promoted thereby. How this provision is

epp1ied in practice, has not been investigated by me. If

the notion of private schoe1s necessariiy impiies a

certain degree of discrimination against the poor, this

shou1d, Firet1y, be weighed against the possible

advantages for the ideais of access to education and the

creation and extension of feci1ities (eg p1aces vacated

in state schoois by pupi1s who attend private schoois

wi11 be filied by others) and, second1y, be addressed by

the state economicei1y and poiiticaiiy. instead of

mere1y banning the possibi1ity.    
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The state has eeveraI poesib1e avenues to encourage or

coerce private schools to fo110w its po1icies. or to

discourage or out1aw counterproductive practices,

ranging from mere1y withholding financial support, or

access to certain supportive services. to c1osing them

down and crimina1 punishment. Refusing registration,

admission to examinations or recognition of

'qua1if1cations would amount to effective1y out1awing

such schac1s.

8 PROPOSALS

Many choices have to he made when drafting a constitution.

Some of these cbmnrise serious and comp1icated phi1osoph1ca1

and ideo1ogica1 questions, which cannot be dealt with here.

One of the first questions wou1¢ be whether attempts at

detai1ed, accurate and comprehensive provisions shouId be

made, or whether vague and genera1 princip1ee ought to be

stated.

For the purposes of this discussion I accept that if one

wishes to introduce constitutiona1ism and to use the

constitution and the b111 of rights to induce and regu1ete

change and reconstruction es speed11y as poesib1e,

constitutiona1 provisions shou1d be as accurate as possibIe.

without, on the other hand. 11miting the initiative and the

power of imagination of the courts.

In cone1usion a few (at this stage extreme1y rash and

unadvised) proposa1s are offered for the purposes of

discussion. Obvious1y the rest of the constitution and the

bi11 of rights wi11 be higth re1evant. (Several examo1es are

attached as Annexure A anyway.)

 

 



 

Re: the right to education (See 2 and 4 above) (An equality

c1ause e1sewhere is accepted)

(1) Everyone has the right to education. EIementary and

fundamenta1 education sha11 be free and compu1sory.

Technica1 end professiona1 education aha11 be open to

a1] on the basis of merit.

(2) The aim of education sha11 be to deve1op the human

persona1ity and to strengthen respect for human rights.

It sha11 promote tolerance, understanding and friendship

among :11 peop1e, groups and nations, as well as Iiberty

and peace.

Provision cou1d be made for mother tongue instruction:

(3) Everyone has the right to receive primary schoo1

instruction in his or her first 1anguage 1earnt and

eti11 understood, provided such language is an official

1anguage of the cauntry or of the particular region. The

state may (subject to the equality clause) provide

facilities for primary school instruction in any

1anguage spoken in the country or in a particu1ar region

of the country.

Re: affirmative action

See 4 above, with reference to artic1e 2 of the South African

Law Commission's draft Bi11 of Rights.

Re: state supervision: private echoo1e; cu1tura1 diversity

(C1auses concerning freedom of association, choice,

expression, reTigion, etc. e1sewhere are accepted.)

As to state supervision and private schoo1e, adaptation of

the provisions of the Bi11 of Rights of the Federa1 Republic

of Germany (see Annexure A11) cou1d be considered:

 

 



 

(1) The entire educatiene1 system sha11 be under the

supervision of the state.

(2) The right to esteb1ish and maintain private schools is

guaranteed. Private schools Shel) require the epprova1

of the state. Such approve1 she11 be given if private

schoo1e are not inferior to state schools in their

educational aims. faciIities, or the training of their

teaching staff and if racism or discrimination on

grounds of race or co1our (or the financial means of

parents?) is not practised or promoted thereby.

(The 1ast part may not be necessary in view of other

provisions concerning eque11ty, netioneI unity, etc.)

As to "group rights" related to cu1turaI and linguistic

diversity, section 8(1) of the KwaZu1u Nate1 Indaba 3111 of

Rights (A7) or artic1e 9 of the Bi11 of Fundamental Rights

and objectives of Namibia (A6) could be considered or

adapted.

Otherwise the standard protection against discrimination on

the ground of race, co1our. 1angue9e, sex. re1igion, etc (Law

Commission ert1c1e 2) as we11 as freedom of association (Law

Commission ertic1e 16) and of choice (Law Commission article

10) couId suffice. (See the Law Commission's concTusions on

group rights on p 409-410 of the Working Paper.)

 

 



 

ANNEXURE A

CONSTITUTIONAL PROVISIONS AND INTERNATIONAL

HUMAN RIG'ITS DOCUMENTS

THE UNIVERSAL DECLARATION OF HUMAN RIGHTS

Artic1e 26
.

(1) Everyone has the right to education. Education
sha11 be free, at 1east in the e1ementary and

fundamenta1 stages. E1ementary education sha11 be
comnu1sory. Technice1 and professionai education
eha11 be made genera11y nvai1ab1e and higher
education sha11 be equa11y accessib1e to 311 on the
basis of merit.

(2) Education she11 be directed to the fu11 deve1opment
cf the human persona1ity and to the strengthening
of respect for human rights and fundamenta1
freedoms. It she11 promote understanding. to1erance
and friendship among 311 nations, racial or
re1igicus groups and sha11 further the activities
of the United Nations for the maintenance of peace.

(3) Parents have a prior right to choose the kind of
education that she11 be given to their chi1dren.

UNITED NATIONS COVENANT 0N CIVIL AND POLITICAL RIGHTS

Artic1e 26

A11 persons are equa1 before the 1am and are entitied
without any discrimination to the equa1 protection of the
1am. In this respect, the law sha11 prohibit any dis-
crimination and guarantee to A11 persons equa1 and
effective protection against discrimination on any ground
such as race. co1our, sex, 1anguage. re1igion, po1itica1
or other opinion, nationa1 or socie1 origin, property,
birth or other status.

Artic1e 21

In those states in which ethnic, re1igious or 1inguistic
minorities exist, persons be1onging to such minorities
sha11 not be denied the right, in community with other
members of their group, to enjoy their own cu1ture. to
profess and practise their own religion, or to use their

own Ianguage.

 

 



 

INTERNATIONAL COVENANT 0N ECONOMIC SOCIAL AND CULTURAL
RIGHTS

Article 13.1

... education she11 be directed to the fu11 deve1opment

of the human personality and the sense of its dignity,
and shai1 strengthen the respect for human rights and
fundementa] freedom ... education 5h511 eneb1e a1]
persons to participate effective1y in a free society,

promote understanding, tolerance and friendship among a11
nations and B11 racie1, ethnic or re1igioue groups, and

further the activities of the United Nations for the
maintenance of peace.

AFRICAN CHARTER (BANJUL CHARTER) ON HUMAN AND PEOPLE’S
RIGHTS

ArticIe 11

(1) Every individua1 sha11 have the right to education

(2) Every individual may free1y take part in the
cultural 1ife of his community

(3) The promotion and protection of morals and
treditiona1 va1uee recognised by the community

sha11 be the duty of the State.

THE FREEDOM CHARTER

A11 national groups eha11 have equeI rights

There sha11 be equa1 status in the bodies of state, in
the courts and in the schoois for a11 national groups and

races;

A11 peopie sha11 have equaI right to use their own
1enguages, and to deve1op their own fo1k cuiture and

customs:

A11 national groups she11 be protected by 1am against

insults to their race and nationaI pride;

The preaching and practice of national, race or ca1our
discrimination and contempt she11 be a punishabTe crime;

A11 apartheid laws and practices sha11 be set aside.

The doors of learning and of cu1ture ehe11 be opened

The government sha11 discover, deveiop and encourage
nationaI te1ent for the enhancement of our cu1tural 1ife;

 

 



 

A11 the cu1tura] treasures of mankind sha11 be open to
31!, by free exchange of books, ideas and contact with
other lands;

The aim of education ehalI be to teach the youth to love
their peop1e and their cu1ture, to honour human brother—
hood, 1iberty and peace;

Education sha11 be free, compulsory, universa1 and equal
For 311 chi1dreh;

Higher education and technical training Shel} be opened
to a1} by means of state a11cwances and scho1arships
awarded on the basis of merit;

Adu1t i11iteracy sha11 be ended by a mess state education
p1an;

Teachers shal1 have 311 the rights of other citizens;

The coIour bar in cu1tura1 1ife, in sport and in
education shall be eboIished.

SHA/NAMIBIA BILL OF FUNDAMENTAL RIGHTS AND OBJECTIVES

PreambIe

Diversity:

Whereas lasting peace. stabi1ity and progress depend on
the recognition of and respect for the rights of a1] in
the prevai1ing cultura1, linguistic and re1igious
diversity of our society;

Unity:

whereas it is the desire of the peop1e to achieve unity
in that diversity with common 1oya1ties to a sing1e
state;

artic1e 9

The Right to Enjoy, Practise, Profane. Maintain
and Promote Cu1ture, Language, Tred1tion and Re119ien

A11 ethnic, linguistic and re1igious groups and a11
persons beIOnQihg to such groups, sh511 have the right to
enjoy, practise, profess, maintain and promote their
cu1tures, languages, traditions and re1igions, in so far
as these do not infringe upon the rights of others or the
national interest.

 

 



 

 

KHAZULU NATAL INDABA BILL OF RIGHTS

Section 8

(1)

(2)

(3)

(4)

A person belonging to an ethnic, reiigioue or
1inguistic group shai] not be denied the right to
enjoy his own cu1ture, to profess and practise his
own re1igicn or to use his own 1anguage.

Everyone shal1 have the right free1y to participate
in the cu1tura1 1ife of the Province, to enjoy the
arts, to share in scientific advancement and its
benefits, and to the free and fu11 development of
his persona1ity.

Every person sha11 have the same right to pubiic
education in an institution that wii] cater for his
interests, eptitudes and abilities and the Province
sheTI make provision for this right without dis—
crimination: Provided that. notwithstanding the
provisions of section 1(2), it may, in providing
faci1ities, distinguish between persons on ground
of 1anguage or sex.

SA FEDERATED CHAMBER OF INDUSTRIES

SA BUSINESS CHARTER OF SOCIAL, ECONOMIC AND POLITICAL
RIGHTS

PART I: SociuI and cu1tura1 right. and principIee

4 Everyone has the right to eque1 educationa1
opportunities, and in the exercise of any functions
which the state or private institutions assume in
re1ation to education and to teaching, the state
sha11 respect the rights of parents to ensure such
education and teaching in conformity with their own
re1igious and phi1oeophica1 convictions.

(1) A11 ethnic, religious, Iinguistic and other
cultura1 groups have equai rights.

(2) Everyone has the right freely to participate
in the cu1tura1 life of the nation, to enjoy
the arts, and to share in scientific advance-
ment and its benefits.

(3) Persons be1ongin9 to ethnic, reiigious or
Iinguistic minorities shail not be denied the
right to enjoy their own cu1ture, to profess
and practise their own re1igion, or to use
their own 1enguege.

 

 



 

BOPHUTHATSHANA DECLARATION OF FUNDAMENTAL RIGHTS

13(3)

The system of education she11 be controlied by the State,
but private educations] institutions may, on app1ication.
in the discretion of the Government and subject to such
conditions as the Government may deem fit, be a11owed
where such institutions in their educationai aims and
standards are not inferior to state institutions.

CONSTITUTION OF ZIMBABWE

CHAPTER III : THE DECLARATION OF RIGHTS

Protection of freedom of conscience ArticIe 19

(1) Except with his own consent or by way of parenta1
discipiine, no person shai] be hindered in the
enjoyment of his freedom of conscience, that is to
say, freedom of thought and of re1igion, freedom to
change his reiigion or beIief, and freedom. whether
alone or in community with others, and whether in
public or in private. to manifest and propagate hie
re1igion or beiief through worship, teaching,
practice and observance.

(2) Except with his own consent or, if he is a minor,
the consent of his parent or guardian, no person

attending any place of education shali be required
to receive re1igioue instruction or to take part in
or attend any religious ceremony or observance if
that instruction, ceremony or observance relates to
a re1igion other than his own.

(3) No reiigious community shail be prevented from
making provision for the giving by persons 1awfu11y
in Zimbabwe of re1igious instruction to persons of
that community in the course of any education
provided by that community, whether or not that
community is in receipt of any subsidy, grant or
other form of financia1 assistance from the State.

(4) Nothing contained in or done under the authority of
any 15w sha11 be he1d to be in contravention of
subsection (1) or (3) to the extent that the Iaw in
question makes provision -

(a) in the interests of defence, pub1ic safety,
pub1ic order, pub1ic moraiity or pubiio
heaIth;

(b) for the purposes of protecting the rights and
freedoms of other personsY including the right
to observe and practise any religion or belief
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(5)

without the unso1icited intervention of
persons professing any other re1igion or
beIief; or

with respect to standards or queTifications to
be required in reIation to p1eces of
education, inc1uding any instruction, not
being reIigious instruction, given at such
places;

(d) for regulating such schoa1s in the interests
of persons receiving instruction therein.

No person shaI] be prevented from sending to any
schoo1 a chi1d of when that person is parent or
guardian by reason only that the school is not a
schoo1 estab1ished or maintained by the state.

Protection of freedom of expression Artic1e 20

(e) No reIigious denomination and no person or group of
persons she11 be prevented from estainshing and
maintaining schooIs. whether or not that
denomination, person or group is in receipt of any
subsidy, grant or other form of financia1 assis-
tance from the state.

FEDERAL REPUBLIC OF GERMANY BILL OF RIGHTS

Artic1e 7 (Education)

(1)

(2)

(3)

(4)

The entire educationa1 system shaIl be under the
supervision of the state.

The persons entitled to bring up a chi1d she11 have
the right to decide whether it she11 receive
re1igioue instruction.

Re1igious instruction shall form part of the
ordinary curricMIum in state and municipa1 schooIs,
except in secuIar (bekenntnisfrei) schooIs. Without
prejudice to the state's right of supervision,
re1igious instruction she11 be given in accordance
with the tenets of the religious communities. No
teacher may be ob1iged against his wi11 to give
religious instruction.

The right to esteb1ish private schooIs is
guaranteed. Private schools. as a substitute for

state or municipal schools, sha11 require the
approve! of the state and sha11 be subject to the
1aws of the Laender. Such approve] must be given if
private schools are not inferior to the state or
municipa1 schoels in their educationa] aims, their
faci1ities and the professional training of their
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(5)

(6)

 

teaching staff, and 1f segregation of pupils
according to the means of the parents is not
promoted thereby. Approve1 must be withhe1d if the
economic and 1ega1 position of the teaching staff
is not sufficiently assured.

A private eIementary schoo1 shaII be permitted on1y
if the education authority finds that it serves a
specia1 pedagogic interest, or if, on the
appIication of persons entitled to bring up

_ chi1dren, it is to be eeteb1ished as a inter-
denominatione1 or denominational or ideologica1
schco1 and a state or municipa1 e1ementery schoo1
of this type does not exist in the commune
(Gemeinde).

Preparatory schoo1s (Vorschu1en) sha11 remain
ebo1ished.

GERMAN DEMOCRAT;C REPUBLIC CONSTITUTION

PART I

ArticIe 11

(1)

(2)

(3)

The German Democratic Repub1ic supports science,
research and education with the aim of protecting
and enriching society and the 1ife of its citizens.
This is served by the unification of the
scientific-technica] revo1ution with the advantages
of socia1ism.

The German Democratic Repub1ic assures all citizens
a high education - corresponding to the conetant1y
increasing societal requirements - through the
unified socie1ist educational system. It enabIes
citizens to shape sociaIist society and to
participate creetiveTy in the deve1opment of
socia1ist democracy.

Any misuse of science directed against peace, the
understanding of peop1es, against 11fe and the
dignity of man is forbidden.

PART II

Article 25

(1) Every citizen of the German Democratic Repub1ic has
an equa1 right to education. Educational faci1ities
are open to a11. The integrated soc1311st
educational system guarantees every citizen a
continuous sociaIist upbringing, education, and
further education.
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The German Democratic
forward of the peopIe

universal1y educated
human beings who are
socie1ist patriotism
possess a high genera1

(2)

 

insures the march
to a socialist community of
end harmonious1y deveIODed

Republic

imbued with the spirit of
end internationalism and

end specie1ieed education.

THE CONSTITUTION OF THE USSR

II, chapter 7

Article 45

citizens of the USSR have the
right is ensured by free provision of all forms of
education, and broad development of vocationai,
specie1ized secondary, and higher education, in which
instruction is oriented towards practicai activity and
production; by the development of extremura1, corres—
pondence and evening courses; by the provision of state
scho1arships and grants and privi1egee for students; by
the free issue of sch001 textbooks; by the opportunity to
attend a echoc] where teaching is in the native Tanguage;
and by the provision of feciIities for se1f-educetion.

right to education. This

CANADIAN CHARTER OF RIGHTS AND FREEDOMS

EqueIity Rights

Equality before and under Ian and equeI protection and
benefit of 1a!

15(1) Every individua1 is equei before and under the law
and hes the right to the equa1 protection and equaI
benefit of the law without discrimination and, in
perticu1ar, without discrimination based on race,
national or ethnic origin. colour, re119ion, sex,
age or manta! or physica1 dieebiIity.

(2) Subsection (1) does not precTude eny 1aw, program
or activity that has as its object the amelioration
of conditions of disadvantaged individuals or
groups incIuding those that are disadvantaged
because of race, neticna1 or ethnic origin, colour,
re1igion, sex, age or mental or physica1
disabi1ity.

Minority Language Educatione1 Rights

Language of instruction

23(1) citizens of Canada

(a) whose first 1enguage Iearned and stiTi

 
 



 

understood is that of the Eng1ish or French
1inguistic minority popu1ation of the province
in which they reside, or

(b) who have received their primary school
instruction in Canada in Eng1ish or French and
reside in a province where the ianguage in
which they received that instruction is the
1enguage of the Engiish or French linguistic
minority popuiation of the province,

have the right to have their chiIdren receive
primary and secondary school instruction in that
1enguege in that province (90).

Continuity of 1anguage instruction

(2) citizens of Canada of whom any chi1d has received
or is receiving primary or secondary school
instruction in Engiish or French in Canada. have
the right to have :11 their chi1dren receive
primary and secondary school instruction in the
same 1enguege.

Application where numbers warrant

(3) The right of citizens of Canada under subsections
(1) and (2) to have their children receive primary
and secondary schoc1 instruction in the 1enguege of
the EngTish or French 1inguistic minority
popu1etion of a nrovince

(a) applies wherever in the province the number of

children of citizens who have such a right is
sufficient to warrant the provision to them

out of puinc funds of minority 1enguage
instruction: and

(b) inc1udes, where the number of those chi1dren
so warrants, the right to have them receive
that instruction in minority Ianguage
educationa1 faci1ities provided out of public
funds.
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ATTENTION ALL 1989—90 FINANCIAL AID
APPLICANTS !!

 

Please note the following information :

* The deadline for applications for all continuing students is

,r' Aprll15, 1989

» (This includes all forms and materials, exceot scholarship

recommendations from your professors.)

' Starting with the Autumn 1989 term, a1 students must pay

tuition and fees at registration 9L have proof of Financial Aid.

* College Work-Study for the 1989-90 academic year starts on

July 3, 1989. There will be no Work-Study earnings between

May 12th and July 3rd. 
Please make an appointment for Financial Aid Counseling

after you receive the processed copy of your FAF.

If you have not yet received your Financial Aid materials in

the mail or are unsure of your eligibility, please come by the

Financial Aid Office at 303 Lewisohn or call (212) 854-3781.

 


