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KWAZULU GOVERNMENT DRAFT OPENING POINTS ON THE REPORT OF THE
TECHNICAL COMMITTEE ON CONSTITUTIONAL MATTERS OF 28TH MAY 1993.

1.1  Paragraph 2.12 reads thus:

"The status of traditional leaders shail be acknowledged and recognised in an appropriate
manner in the constitution. Unless provided otherwise by legislation, indigenous law shall
be applied to the extent that it is compatible with the provisions of the fundamental rights

contained in the constitution.”

1.2 To proceed with the development of this principle, it is important 10 consider the "Draft
Declaration of the Rights of Indigenous Peoples” adopted on 14th August 1992 by the
Working Group on Indigenous Populations which is a sub-committee of The Commission on
Prevention of Discrimination and Protection of Minorities of the United Nations (see Annex
A),

Special attention should be drawn to the Seventh Preambular Paragraph which recognises
"..the urgent need to respect and promote the rights and characteristics of indigenous
people, especially their right to their lands, territories and resources, which stam from their
history, philosophy, cultures, spirttual and other traditions as well as Jrom their political,

economic and social structures.,... "

Operative Paragraph 26 then gocs on to state that:

“Indigenous people have the right to - (a) participate fuily at all levels of government
through representatives chosen by themselves, in decision-making about implementation of
all national and international matters which may affect their rights, lives and destimies; and
(b) be involved, through appropriate procedures determined in consultation with them, in
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devising laws or administrative measures that may affect them directly. States have the duty

{o obtain their free and informed consent before implementing such measures”,

1.3 This needs to be considered, compared and contrasted with the Government's White Paper on
Land Reform, especially Part B; B.3 « The Tribal Land System (see Anmex B). Whilst
ostensibly recognising the traditional system of land tenure and the siatus of Traditional
Leaders, its unilateralism and prescriptivencss is cleatly against the spirit of the UN
Declaration.

1.4 If we arc to give true recognition to the status of indigenous peoples and their leaders, it is

important that the UN Declaration be given immediate priority by the Technical Committee
on Constitutional Matters in the development of constitutional principles.
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Arnex 1

PREAMBULAR AND QPERATIVE PARAGRAPES OF THE DRAFT DECLARATION
AS AGREZD UPON BY THE MEMBERS OF THE WORKING GROUP AT FIRST
READING

that a1l indigenous Peoplea ara froe and equal in digaity ang
ghts to aly Pecples in accordance with internationa) standards, while
®cognizing the right of al} izdividuals aad Peoples tao be different, o
nsider themselvas differeat, aad to be respectea ay such,

Mmmmmgm

ing that aja bPedples coatridute to the diversity and Tichness of
ivilizations and cultures, which constitute the common heritage of humankinad,

Convinced that all doctrines, policies and Practices of racial,
Higious, ethric or cultural Superiority are scientirically false, leqally
walid, morally cendemnable apd Socially unjuse,

Cozgerned thag indigenous Peoples have often been deprived of their hRuman
ights ang fuadamental freedoms, resultiag in the dispossession of their

ds, territorjes and resources, as well as in their poverty and
nqinalization,

Fi  Prean ash

ng;;gg;iag that treatjes, 4gTeemeats aad other constructive arrangeregts

tween States and indigencus Peaples continue to be matters of intercatiopal
zZera ang responsidbilicy,

vensh sr u £agr

nggggiging the urgeat need to reJpect and promote the rights aad
Aracteristics of indigenous peoples, especially their tights to their lands,
fritories anqg Tésources, which stem from their Ristory, philo:nphy. cultures

d spiritual 2nd other tradiciors, as wel} as from their Pelitical, econemie
4 Social Siructures,
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E e ular ragraph

Reaffirming whac iadigenous Peoples, in the exercise of their rights,
Should be free fram adverse distiaction or discrimination of any kigd,

Hioth preambular pacsgraph

Endorging effores to revitalize angd Streagthen the societies, cultures
azd traditions of indigenoys Peoples, through their control over development
affecting them or their lands, territories and rasources, as well as to
Promote their future development in accordasce with their aspirations amd

m—mumhulu_ummn

Bg;ggg;zing that the lands and territories of indigenous peoples shoulad
80t be used for milizary purposes without their consent ana reaffirming the
importance of the demilitarization of their lands azd territories, which will
Contribute to peace, vnderstanding, economic development and friendly
relations amorg all pecples of the warld,

gagﬂ;;i;;;g the importance of giving special attention tg the rights and
Reeds of indigenous vomen, youth and children, aad ip particular to their
right te equality of educatipaal Cpportunities and access to 2ll levels and
ferms of education,

welfrh am ar

n in particular that it is usually iz the best interest of
indigerous children for their family amd Commuaity to retain shared
Tesponsibility for their upbringing and education,

Thir ular

Selieving that indigenous Peoples have the right freely to determine
their relationships with the States in which they live, in a spirit of
toexistence with other citizens,

teent mabultar r

Nofing that the Interzatiomal Covenart oa Ecomomic, Social and Cultural
tights and the luternational Covegmant on Civil and Political Rights affirm the
fundamental importance of the right of self-determination of all peoples, by
virtue of which they freely determine their pPolitical status amd freely pursue
their economic, sociaz and cultural development,

Iii:a:nﬂl;usgmhxla;_anziaxanh

Bearing in mi that pothing in this Declaration may he used as an excuse
for denying to any people its right of self-determination,

[2]
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- [ r m 1 -
fncouzaging States to comply with aad effectively implement all

international iastr.-ants as they apply to indigenmous peoples. in consultatio:
vith the peoples concerned,

ven h lar rag
Solemnly proclaims the following Declaratiocz on the Rights of Indigencus
Peoples:
PART I
v ragean

Indigenous pecples have the right of self-determiration, in accordance
vith iptersational law by virstue of vhich they may freely determine their
fe.itical status an? institutions and freely pursue their econgmig, sccial anms
exliural development, Aa integral part ¢f this is the right to autenomy and
self-governmeat;

rativ regraph

Izdigenous pecples have the right to the full and effectiva ecjcyment of
of the humas rights and fundameatal freedoms which are recognized iz the
ter of the United MNations aad in icteranaticzal humas rights law;

ativ ragr a

Iadigenous peoples have the right to be free and equal to all other humar
‘eings azd peoples in dignity axnd rights, and tc be free from adverse
dstinction cor discriminaczion of any kind based on their indigenous idertity:

PART II

Nothiag in this Declaration may be izterpreted as Implying for any State,
jroup or individual asy right to exngage in ary activity or te perform any act
tosirary to the Charter of the United Nations or %o the Declaration or
!tinciples of Istermatioral Law ccacerzing Friendly Relatiems aad Cooperation
mong States in accordance with the Charter of the United Nations;

erative paragr

Indigenous peoples have the collective right to exist in peace aad
sfecurity as distinct peoples aad to be protected against gepocide, as well as
the ipndividual rights to life, physical and mental integrity, liberty and
jecurity of person:
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gng:g;ig! Baragraph §
Indigenous Fecples have the collective and indiviguaj Fight to maintajg

3zd develop their distinct ethnic asnd cultural characteristics and identities,
including the right to Self-identificarion;

i h 7

Indigencus Peoples havae the collective and individual right to be
protected from cultural genocide, including the Preveation of and redress for:

(a} Any act which has the aim or effect of depriving them of their
integrity as distinet societies, or of treir cultural or ethaie
characteristics or identities;

(b) Any form of forced assimilation or integration Dy imposition of
other cultures or ways of life:

(¢) Dispossessioa of their lands, territories OTF resources;

() Any proraganda directed against them;

Operative paragraph §

Indigencus peoples have the right to revive azngd practise their cultura?
identity ana traditions, including the right to maintain, develop azd protect
the past, preseat and future manifestations of their culturas, such asg
archeological and historical sites and Structures, artefaces, desigrs,
féremonies, techaology and works Of art, as well as the right to the
restitution of cultural, religficus aad spirityal property taken from them
vithout their free 3ad informed comsent or in violation of their owa laws;

Indigenous pPeoples have the right to manifest, Practise and teach their
w8 spiritual and *eligious traditicns, customs and ceremonies; the right to
nintain, Protect, and have access in pPrivacy to religious and cultural sites;
the right to the use and contrel of ceremonial objects: and the right to the
repatriation of human remaias;

Cperative paragraph 10

indigenous Pecples have the right to revive, use, develop, promote and
transmit to future geaerations their owp laoguages, writing systems and
literature, and te designate and maintain their own names of communities,
)saces and persons. States shall take effective measures to ensure that
ndigenous peoples can understand aad be understood in Political, legal and
idministrative Proceedings, where Recessary through the provision of
mterpretation or by other effective means;

Eb:C2 90-90-C6.
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erativ aph

Indigenous peoples have the right to all levels and forms of education,
includiag access to education in their own laaguages, and the right to
establish and control their own educaticnal systems and iastitutions.
Resources shall be rrovide: by the State for these purposes;

Qperative paragraph 12

Indigenous peoples have the right to have the dignity and diversity of
their cultures, histories, traditioms and aspirations reflected in all forms
of education and public information. States shall take effective measures to
tlimiznate prejudices and to foster tcleraace, understanding and good relations:

gperatiy ragraph

Indigenous peoples have the right to the use of and access to all forms

°f mass media ino their own languages. States shall take effective mensures to
this end;

Operativ 4

Indigenous peoples have the right to adequate financial and technical
1s31stance, from States and through interrational cooperation, to pursue
rzely their own political, eccnomic, social, cultural and spiritual
‘eeleopment, and for the enjoyment of the rights contained ia this Declarationa;

PART III

Operagive paragrach 13

Indigenous pecples have the right to recognition of their distinctive and
iofournd relationship with the total eanviroament of the lands, territories and
'esources which they have traditionally occupied or otherwise used;

Operative paraqraech 16

Indigenous pecples have the collective and ipdividual right to own,
ontrol and use the lands and territories they have traditiosally occupied or
itherwise used. This iancludes the right to the full recognition of their owm
aws and customs, land-tenure systams and institutioas for the macagement of
‘esources, and the right to effective measures by States to preveat aay
mterference with or encroachment upon these rights. Nothing in the foregoing
thall be interpreted as restrictiag the development of self-government aand
ielf-management arrangements not tied to indigepous territories aad resources;

Qeezative paragraph 17
Irdigencus peoples have the right to the restitutionm or, where this is
et possible, to just and fair compensation for lands and territories which

lave been comfiscated, occupied, used or damaged without their free aod
nfermed consent. Unless othervise freely agree¢< upom by the pecples
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ccncgrncd. Compensation shall preferably take the form of lands and
territcories of quality, quantity aad legal status at least egual to those

which were lost;

Indigenous Peoples have the right to the Protection and, where
appropriate, the rehabilitation of the total énviroument and productive
capacity of their lands and territories, amd the right to adequate asaistance,
iacludiag iaternationa} cooperation, to this and. Unless othervise freely
dgreed upoa by the Pecples concerned, military activities and the storage or
disposal of hazardous materials shall not take Place ia their lards and

territories;
QOperative paragraph 19

Iodigenous peocpies have the right to special measures for protection, as
intellectual pProperty, of their traditiomal cultural manifestations, such as
literature, designs, visual and performing arts, seeds, genetic resources, _
medicine and koowledge of the useful properties of fauna and flgra:

Qperative paragraph 20

particularly matural resource development projects or exploitation of miperal
and other subsoil resources, in order to enhance the pProjects’' benefits and to
mitigate asy adverse economic, social, eavirommental and cultural effects,
Just and fair compensatiog shall be provided for any such activity or sdverse
consequence undertaken:

Iadigenaous peoples have the right to maintain and develop withia their
lands and other territories their ecooomic, social, and cultural structures,
ipstitutions and traditions, to be secure in the enjoymest of their
traditicnal means of subsistence, and the right to engage freely in their
traditional and other eccmomic activities, including huating, fishing,
herding, gathering, lumbering and cultivation, In no case may iandigenous
pecples be deprived of their means of subsistence. They are entitled to just
and fair compensation if they nave beeu so deprived;

Qperative paragraph 22

Indigenous Peoples have the right to special state measures within
availadble resources for the immediate, effective azd continuiag improvement of
their economic and social conditions, with their free and izformed coamsent,
that reflect their own priorities:

1S:€2 90-90-E6,
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Qperative paraaraph 23

Iandigenous pecples have the right to determine, plan and implemeat, as
far 2as possible through their own iastitutions, all health, housing and other
economic and sccial programmes affecting them:

ixBrative paragraph 24

indigenous peoples have the right to their own traditional medicines and
health practices. This includes the right te protection of vital medicinal
plants, arimals, and minerals. The above may not be construed as a limitation
to indigenous health systems, if they so wish;

Qperative paragraph 23

Indigenous peocp.iic * .- right to partnicipate on an equal footing with
all other citizerms z2za witnout Adverse discr.-inatiom in the political,
exrnomic, sacial and cultural life of ihe State and to have their specific
character duly reflected in the legal system and ia pelitical and
sogcic-eccoomic and cultural institutions, as appropriate, including ia
particular proper reqgatd ts, full recognition of and respect far indigenous
laws, customs and practices;

rativ ara

Indigenous pecples have the right (&) ta participate fully at all
levels of goverament, through representatives chosen by themselves, in
decision-making abcut and implementatioa of all national and international
matters which may affect their rights, lives and destianles: (k) to be
involved, through appropriate procedures, determined in consultation with
them, iz devising laws or administrative measures that may affect them
directly. States have the duty to cobtaia their free and informed consert
before implementing Such measures;

Querative paragraph 27

Indigenous peoples have the right to autonomy in matters relatizng to
their own internal and local affairs, including education, information, mass
media, eculture, religion, health, housing, amployment, social welfare lia
general, traditional and other economic and management activities, land aad
resources administration, emvireament and entry by non-members, and the
enviroecment, 2% well as internal taxation for f£inancing these autopomgous
functions:

Operasive paragraph 28

Indigenous peoples have the right to decide upoz the structures of their
autonomous isstitutions, to select the membership of such institutions
according to their own procedures, and to determine the membership of the
indigencus peoples concerned for these purposes; States have the duty to
trecognize and respect the iategrity of such inmstitutions and their memberships:
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contacts,
social, cultural an
borders,

Indigenous beoples have the right te claim that States or their
Successors homour treaties and other agreements coucluded with indigenous
Peoples, and to submit any disputes that may arise ia this matter to Competent
Bational or international bodies, according to their eriginal intent, or
coures;

rativ I

Indigenous peoples have the individual and collective right to access
aad prompt decision by mutually acceptable and fair procedures for resolving
conflicts or disputes with States. These procedurss may izelude, as
2ppropriate, zegotiation, mediation, conciliation, erbitzation or judicial
settlement at patiopal courts and, where domestic remedies have been
exhausted. interpaticnal and regional human rights review mechanism for

complaints;
Qperative parsgrach 33

States have the duty, in consultation with the iadigenous peoples
conceraed, to takae effective measures to ensure the full enjoyment of the
exercise of the indigenous rights and other human rights and fundameztal
freedoms referred to in this Declaratiog;

iy ragr

These rights coatained hezein comstitute the minimum standards for the
survival and the well-being of the indigeacus peoples of the worid;

Querative paragraph 35
Nothing in this declaration may be iaterpreted as diminishing or
extinguishing existing or future rights indigensus Peoples may have or acquire;

g
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LV r h

Indigerous peoples have the right to special protection and security in
periods of armed conflict. Scates shall observe izternational stazdards for
the protection of civiljan populations in circumstasces of emergeacy and armed
conflict, and shall not;

(a) Recruit indigenous people against their will into the armed forces
and, in particular, for use against other indigenous peoples;

(b) Force ~22igenour - .. . : =g adandon their land aand territories and
means of subsisteace and relocats =ts- - special centres for military
purposes;

r : T

Indigencus pecples have the right to retain and cevelop their customary
and - 4U:TaTs wiere these are pot incompatible with humaa righnes azad
amental freedoms enshrined in intersmatiopal human rights iastrumeass; &

per 'd

indigencus peoples shall not be foreibly remcved fram their lands or
territories., Where relocation occurs it shall be with the free acd informed
cornsent of the indigenous peoples concerned and after agreement on a fair and

Jist compensation and, where possible, the option of return;

r ive parasraoh

@ application of the provisions of this Declaration shall not adversely
the rights and benefits of the indigenous pecples concersed or of any
national of a State pursuant to other internaticnal iaszrumsante,
ies or laws,

1
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sclfl-lgoverning territory concerncd. These arrangements will come into effect on the date mentioned in
such notice.

B2.8 Serious problems complicate the upgrading of lower order land tenure rights to full
ownership. The sites for which these rights were granted were often not properly surveyed or indicated
on an approved general plan. Ownership cannot be registercd in respect of unsurveyed sites. In
addition, less formal lowns and sctticments do not always meet the requircments for township
establishment and the rights of third partics have not always been taken into account in terms of the
requircments for township establishiment. There is not much an individual occupant acting on his own
can do about these complications. Avenues for joint action will have 10 be found at local level. The
State, too, will have 1o play a jeacing role in providin financial and administrative support, The
Government for its part undertakes Lo do everything possi%)lc, within reason, to simplify and acceleratc
the process of conferring ownership.

B2.9 The Government believes that the upgrading of inferior rights of tenurc to full ownership will
benefit not only those concerned but also the economy as a whole. In cffect, this will create 2 new
property market with 2 substantial growth potential. The Upgrading of Land Tenure Rights Bill reflects
the Government’s commitment in this regard by providing for the automatic conversion of more than
300 000 registered leaschold rights and deeds of grant to full owncrship as soon as possible after the
commencement of the proposed Act. {n those towns in which thesc conversions are made possible, the
concept of lower order land tenure rights will Japse and all future registrations will establish full
ownership. This opens the door for granting ownership in some 1 000 000 additional residential sites.
The Bill further envisages active support by the State for the upgrading of inferior land tenure rights.
This assistance will, inter alia, make provision for the mass surveying of numerous unsurveyed
townships and the updating of obsolete registers in order to enabte conversion to ownership. This

assistance will also be available L0 tribes that chaose to convert 0 private ownership.

B2.10 In addition to active support, the Government also intends to support upgrading by mecans
of economic incentives, It has thercfore been decided that where land in respect of which ﬁmd tenure
rights have becn granted, is held by the State or the SADT, a scheme will be devised in terms of which
the holdecrs of residential sites can convert their rights into ownership without compensatory paymcents
to the State or the SADT. Depending on the local circumstances or the individual case concerned,
conversion should, at most, be accompanied by a contribution towards costs incurred to make the
conversion practicable. It must, however, be clearly understood that such a scheme will apply only to
the sites and not to any housing of other improvements to the land made with the aid of public or
borrowed funds. The latter falls within the ambit of certain assistance schemes that are still receiving
attention.

B2.11 In many cases, especially in towns and in the urban centres, only certain less serious technical
problems impede the conversion of rights into ownership. The Upgrading of Land Tenure Rights Bill
rectifies these problems and clears thc way for the expeditious granting of ownership.

B3. The tribal land system

B3.1 Large tracts of the Black areas, in particular those within self-governing tcrritories, are at
present he'.(% in trust for tribal communities. This land, as well as adjacent Jand held by the SADT or the
vernments of self-governing territories and allocated to the tribal communitics, s occupied and used

y members of, and additions to, the tribe in accordance with the tradniona_l communal system of [and
tenure. The rights accorded to individuals and families on tribal land arc unique and cannot be typified
under common law and converted into rights recognised in South African law.

B3.2 Inthe traditional arcas, cthnic and tribal communities are realitics that have evalved naturally
in Black community life. A tribe’s identification with its land and the communal tenure arc essential for
the continued existence of tribal community life. These ronlities cannot be ignored when determining
a gencral land policy. After due consideration the Government has decided not to interfere with this
traditional lam} tenure system. The traditional system of land tenure underpins a delicately balanced
subsistence economy system which, if replaced injudiciously, could lcad to thc collapse of the
communities to which 1t affords a livelihood. The Government is, however, not in favour of the
expansion of this system.

B33 The Government believes that tribal communities should seriously consider the advantages of
individual tenure. Although tribal communities will not be pressurised into converting the _lradmgnal
rights to their lund into individual rights of tenure, the Upgrading of Land Tenure Rights Biil provides
for such a contingency. It is stressed, however, that the tribes themselves must initiate the reform of the
tribal land systems, in which cas¢ the assistance referred to in paragraph B2.9 will be made available.

B3.4 Although tribal communities cxercise full physical control over their land, ownership of such
land is usually vested in a Minister in trust for the tribe of clse in the SADT or the government of a

8
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£-governing territory which has allocated the land 10 the tribe in terms of an administrative mecasure.
About 354 000 ha of fand outside the sclf-governing territories is held by tribes, both on a trust basis
and in terms of allocations of SADT lund. There is no rcason for the perpetuation of paternalistic
measures of this nature. The Government has therefore decided that full ownership of land which is
held in trust for tribal communitics, or which has been or may be allocated to these communities by the
SAD'L, should where practicable, be transferred dircet to the tribes. The granting of ownership to tribes
will give them the [ul? right to disposc of thejr land. IHowever, to safeguard the interests of individual
members of the tribe, the proposed Upgrading of Land Tenure Act prohibits the tribe from selling its
land to persons other than members of the tribe during the first ten years after it has been transferred
to the tribe, unless the tribe obtains an order of court authorsing such sale. The rationale behind this
is that the Court should ensure that the alicnation of tribal land is in the best interests of the individual
members of the tribe and of the tribe itsclf. This measure will not apply where the tribe decides to
transfer land to individual tribesmen or persons who have joined the tribe.

B3.5 The Government realises that the acceptance of the principle of Lransfer of owncrship to tribes
may lcad to boundary disputes between tribes. The boundaries between the lands of different tribes
cannot always be clearly determined. The Upgrading of Land Tenure Rights Bill provides for the
appointment of a person to settle such disputes.

B3.6 Tribal communities will also be able to enter the property market in their own right when jand
is rade accessible to all. As in the case of alt other persons, the ordinary laws of the land will, however,
also apply to the acquisition of land by tribal communities and (o the usc of that land for residential and
cultivation purposes. In particular, provisions refating to the establishment of townships and the
subdivision of land are involved here, and tribal communities will have to comply with the relevant
statutory requirements when they purchase land for communal occupation. In practice this mcans that
as far as township establishment is concerned, they will have to apply formally to the Administrator to
have the land declared an approved township after having complied with all the requirements with
regard to planning, land survey, the approval of a general plan, the provision of scrvices and the
opening of a township register i the deeds office. This will also mean that tribes will be able to usc land
for communal residential settlement only if that land has been carmarked for township development.
The Government considers it o be of cardinal importance for the country and its future that
high-potential agricultural land be retained for agricultural purposes.

B3.7 ©On the other hand the Government docs not deny that some tribal communitics are in serious
need of land. Ways will therefore have to be found to satisfy this nced. The Less Formal Township
Establishment Bifl and the Rural Development Bill provide for the communal settiement requirements
of tribes on land suitable for that purposc. At the same time it cnsures that communal settlement takes
placc in such a way that it can subsequently be upgraded to individual ownership.

B4. The integrity of the title in land

B4.1 The state has a duty to look after private, community and public interests in land and to secure
the integrity of the title in land. It does this in the first instance by honouring the integrity of land rights
and in the second instance by maintaining law and order to protect private and pubtic ownership against
violenee and other forms of untawful infringement. The Government undertakes to honour these
responsibilities and further o secure the free and undisturbed enjoyment of rights in land by looking
after (he interests of communities in a consistent, purposcful and firm manncr. In particular, the process
of urbanisation should be properly managed. [t is cvident that urbanisation should be assisted by
providing adequate opportunities for scttlement and housing; that the established urban environment
should be protected against physical decay, deterioration and social ills; and that acceptable norms and
standards should be promoted, particularly in residential areas. The views of the Government regarding
these objcctives and their potential stabilising effect on private, neighbourhood and community
intcrests are outlined below.

B4.2 Adequate scttiement and housing opportunities _

B4.2.] Peace, progress and stability cannot be achieved unless cvery cffort is made to case the
present housing shortage. The need for housing and the intentions of the Government in (his respect
are dealt with in paragraph C4.8, but what is important here is that the continuing backlog in housing
has potentially unfavourable implications for the maintenance of the quality of lifc in established
residential areas as well, The housing shortage should be eascd in order also to lessen the pressure on
cstablished residential areas, to counter unlawful squatting and prevent established communities from
being displaced, and to protcct community life against social disorder, disruption and the disregard of
community values.

B4.2.2 The urban housing shortage is only too evident from the squatter phenomenon of recent
years. On the one hand squatting is perceived as a serious threat by established communitics, while on
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