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The Government has enbarked on a mmjor schene of restructuring
the adm nistration of justice by recently introducing new
neasures which will seriously affect the central pillars of
the court systemin" our country. The .nmethod used is to
establish _advisory’ or executive bodies which. will forestal
maj or changes whi ch our people desire and which are vital for
the proper.adm nistration of justice.’

This is being done through the Magistrate's Bill of 1993,
which is now at the committee stage in the Tricaneral
Parliament. In addition it appears that |egislation has

al ready been drafted for a Judicial Conm ssion which will
change the present systemfor the appointnent of judges and
will dramatically affect the debate concerning how all judges
(including the possible Constitutional Court) will be
appoi nt ed.

Magi strates at present are civil servants. Effectively, they
are appointed by the Mnister for Justice, nmay be suspended or
di sm ssed by the Mnister and other provisions relating to the
civil service apply to magistrates.

The new Bill sets up a Conm ssion on Mgi strates nade up of

| awyers. A judge, an official of the Department of Justice, 6
nmagi strates, one representative of attorneys and one of
.advocates_ and the director of the magistrates training
college’ will make up, this inmportant body.

The primary object of the Commission is to advise the Mnister
of Justice. Inreality, the Conmssion will act as a filter to
ensure that new criteria are not easily devel oped by ea new
denocratic

State. In particular, Section 4 of the Bill gives it power to
ensure that the appointnment, pronotion, transfer or discharge
of or disciplinary steps’ against magistrates take place

wi t hout favour or prejudice’ and that |aws etc, are applied
uniformy and correctly’.

There has been intense debate in denmocratic structures about
the future of the magistracy. This Bill is an attenpt at
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unil ateral restructuring by putting certain reforns beyond the
reach of a denocratic parlianent and government. This is not
to inmplyt that .nmagistrates should continue to be treated as
civil servants or that the | present situation should not be
changed. But radical alteration in the status and authority of
nmagi strates requires |l arge-scale public debate and di scussi on.
There has been no consultation with extra-parlianentary forces
over this Bill. On the contrary, only the judges, magistrates
and the establishnent were consulted. This is disgracefu
because the M nister must have known that this initiative
woul d be controversi al

The conposition of the proposed Comm ssion is totally
unacceptabl e. Nearly every workshop, sem nar or conference
organi sed by denocratic forces has insisted that judges (I|eave
al one magi strates) should not be appointed, supervised or
assessed by a closed systenl of lawers only. It creates a
castiron guarantee for the creations of apartheid.

If this Bill is passed, the government will use this as a

par adi gm for a Judicial Conmi ssion for the appointment, a
promoti on and di sciplining of higher judges, including the
Constitutional Court. If this were to happen this session, the
negotiations for a Constitutional Court would be pre-enpted by
unil ateral |egislative change.

It is Vital that the judicial and | egal system enjoys a high
degree of legitimacy. Unilateral actions by the Tricaneral

| egislature will ensure that for the vast majority of our
peopl e, the area which affects us nost, the nagistracy, wll
remain tainted. There are unsuitabl e magi strates whose

continued enpl oynent will not be countenanced by our people.
Magi strates with a poor hunan rights record and insensitivity
to our people will have to have their positions revi ewed.

We al so need to work out openly the criteria for the
appoi nt nent of magistrates so that this inportant area begins
to reflect the conposition. of our society. The Conmi ssion
neeting behind cl osed doors, and |effectively conprising of
white | awyers A however distinguished A cannot be sensitive to
the national needs. The introduction of this Bill sinmply
confirms this.

The ANC view is that the present Bill should be wi thdrawn and
the proposed Judicial Conmi ssion idea be rejected. The present
Bill cannot be amended because it is deeply flawed in
principle. Issued
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