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To provide for the proper investigation and the

establishment of as complete a picture as possible of the

nature and extent of all gross violations of human rights

committed within or outside the Republic during the period

from 1 March 1960 to 6 December 1993, involving South African

citizens and emanating f: m the conflicts of the past, and of

the fate or whereabouts of the victims, individually, of such

violations, in order to bring about national unity and ~

reconciliation; the bringing to public knowledge of the truth
_____________________________

about such violations énd Victims as revealed by such

investigation; the granting of amnesty to certain persons in

respect of certain acts with political objects ccmmitted

during the said period; in order to repair the damage caused

to the victims.of such violations, to provide for measures

aimed at the restoration of the human and civil dighity and

the rehabilitation of the victims; the payment of

compensation and the making of restitution to such victims;

measures aimed at the prevention of future gross violations

of human rights; for the aféresaid purpose; to provide for

the establishment of a Commission for Truth and

Reconciliation, a Committee on Human Rights Violatcns,(;

Committee an Amnesty and a Committee on Reparation and

Rehabilitation; to confer certain powers, impose certain

 
 



 

*duties and assign certain functions upon and to that

rh 0 H052 committees; and to provifie

 

Commission and i

matters connected therewith.

Considering the affirmation by the Constitution that it

provides a historic bridge between die past of a deeply

divided society characterized by strife, conflict, ufitold

suffering and injustice, and a future founded on the

recognition of human rights, democracy and peaceful co—

existence and development opportunities for all South

Africans, irrespective of colour, race, class, belief and

sex.

Recognizing that the adoption of the Constitution lays the

secure foundation for the people of South Africa to transcend

the divisions of strife of the past, which generated gross

violations of human rights, the transgression of humanitarian

principles in violent conflicts and a legacy of hatred, fear

guilt and revenge.

Realizing that the constitution provides that these can now

be addressed on the basis that there is a need for under—

standing but not revenge, a need for reparation but not

retaliation, a need for ubuntu but not for victimization.
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Realizing fiurthez provides u

in crder to have such rsccnciliaticn and reconstructich,

amnesty shall be grahted in respect of acts, omissions and

offences associated with political objectivés and committed

in the course of the conflicts of the past.

Providing further that to this end, Parliament under the

Ccnstitution shall adopt a new law determi.ing a

off date, which shall be a date after i OctobeY 1990 :nd

before December 1993 and providing for ihe mechanisms,

criteria, and procedures, including tribunals, if any,

through which such amnesty shall be dealt with at any time

after the law has been passed.

BE IT THEREFORE ENACTED by the Parliament of the Republic of

South Africa, as follows:

CHAPTER 1

Interpretation and application

Definitions

1. (1) In this Act, unless the context otherwise indica—  
 



(i)

 

”act with a political object” includes any act or

cr‘ sicn which

   which was advis

ordered or performed within or outside the Republic

during the pericd E? m 1 March 1960 to 6 December

 

1993, by—

rn(a) a member or supporter o a political

organisation or liberaticn movement on behalf

of or in support of such organisation or

movement, bone Eide in furtherance of a

struggle waged by such organisation or

movement against the State or any former state

by civil war, insurrection or political

turmoil;

(b) a member of the security forces of the State

or any former state in the course and scope of

his or her duties and within the scope of his

or her express or implied authority, directed

against a political organisation or liberation

movement engaged in a political struggle

against the State or former skate by civil

war, insurrection or political turmoil, or

against members or any supporters of such

organisation or movement, and which

 

S

committed bona fide with the object of

 
 



 

countering or otherwise resisting the said

struggle,

but does not include any act or cmission performed by any

person referred to in paragraph (a) or (b) who has acted-

(aa) for EEEESEEEeSEEQ; or

(bb) out of ?EEEEEEELEEEEEEL»ill—"ill or

spite, direced against the victim of the

acts performed; or

(cc) in furtherance of deliberate acts where,

objectively seen, no reasonable
 

relationship exists between the act
 

committed and the objective pursued, or

where the act is committed out of

proportion to the objective pursued;

"Chairperson” means the Chairperson of the Commission;

"Commission” means the Truth and Reconciliation Commission

established by section 2;

”committee“ means the Committee on Human Rights Violations,

the Committee on Amnesty or the Committee on Reparation and

Rehabilitation;

"Constitution” means the Constitution of the Republic of

South Africa, 1993;

 

 



 

”gross violation of human rights” includes the killing,

attempted killing, abduction, severe ill—treatment or torture

of any person during the period from 1 March 1960 to 0

December 1993, by —

 

(a) an agent, member or supper

former state, any political organization or liberation

movement;

(b) or any ather person acting with a political

motive;

"Minister” means the Minister of Justice;

”President" means the President of the Republic;

"Republic” means the Repfiblic of South Africa as defined in

section 1(2) of the Constitution;

"security forces” includes —

(a) any permanent or part—time member or agent of

the South African Defence Force or any of its

organs, the South African Police Force or any

of its organs and any such member or any agent

 

 



 

Jency or any of its

  

(b) a member or agent of a defchce farce, golice

force or intelligence agency bf any former

state, or any of their organs;

m m m J 5 L. a o H
!

U
} o c n : y m H H d"State” means the State of th

”victims” includes -

(a) persons who as a result of the commission of

gross violations of human rights, individually

or together with other persons, suffered harm

in the form of physical or mental injury,

emotional suffering, pecuniary loss or

substantial impairment of fundamental human

rights;

(b) the relatives and dependants of victims; and

(C) persons who have suffered such harm when

intervening to assist victims‘in distress or

to prevent victimisation.

(2) Whenever the application in of this Act the

question arises as to whether a particular act or omission is  
 



 

‘an act with a political object, such question shall be

decided

(a)

(b)

(c)

(d)

(e)

(f)

eference to, among other, the fctlowing:

The motive of tne person who committed the act

or omission;

whether the act or omission was committed in

the course or as part of a political uprising,

disturbance or event;

the nature of the political objective sought

to be achieved by the person who committed the

act or omission;

the legal and factual nature of the act or

omission including its gravity;

whether the act or omission was primarily

directed at State property or personnel or

against private property or individuals;

whether the act or omission was committed in

the execution of an order or with the approval

of the organisation, institution or body of

which the person who committed the act was a

member or supporter.

 

 



   

CHAPTER 2

TRUTH AND RECONCILIATION CCHMISSION

Establishment and objectives of Truth and Reconciliation

Commission

2. (1) There is hereby established a commission to be

known as the Truth and Reconciliation Commission.

(a)

(b)

(C)

(2) The objectives of the Commission shall be —

with a view to achieving national unity and

refgflsiiigtipn, tq establish, in accordance with the

principles of international law and the Constitution, as

complete a picture as possible of the nature and extent

of all q£9§§_XESEEEEEEE_human rights emanating from

conflicts of the past which were committed in the

-Republic, or which, wherever they were committed,

involved South African citizens, during the period from

1 March 1960 to 6 December 1993;

to establish and make publicly known the identity and

fate or whereabouts of every victim of such violations;

to endeavour restore the human and Civil dignity of all

victims;

 

 



  

(d)

(F9

to promote the granting of amnesty to persons who make a

 

full disclosure of e commissicn by them of acts with

political objects and who acknawledge all the facts of

such acts;

to endeavour to prevent the future commission of gross

human rights violations.

Functions of Commission

3. (1) The function of the Commission shall be to

endeavour to achieve its objectives with all the means at its

disposal, and for the purpose of achieving those objectives

the Commission shall —'

(a) inquire into and investigate all gross

violations of human rights which were committed in the

Republic, or which, wherever they were committed

involved South African citizens, during the period from

1 March 1960 to 6 December 1993, and to establish the

circumstances and factors which led to the commission of

such Violations, the nature of such violations and the

identity of all persons} authorities anh organisations

concerned in the commission thereof;

(b) gather information and receive evidence from

persons alleging to be the victims of such violations,

or the dependants, other relatives or representatives of
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such victims, which establish the identity of every

victim of such violations, the fate or present

whereabouts of such victims and the nature and extent of

the injury or loss suffered by such victims;

(c) determine whether such violations were the

result of deliberate planning on the part of the State,

authorities or persons;

(d) prepare a full and complete report, based on

factual and objective information and evidence collected

or received by it or placed at its disposal, which sets

out the events which occurred during the period referred

to in paragraph (3) and the nature and causes of gross

violations of human rights committed during that

period;

(e) make recommendations to the President with

regard to the general policy which should be followed

with regard to the payment, on an ex gratia basis, of
fg‘==a §§Efiifi2==F==a

compensation or the granting of restitution to victims

or the taking of other measures aimed at rehabilitating

and restoring of the human and civil dignity of

Victims;

(f) make recommendations to the President with

regard to the<§gglgihg or reconstruction of institutions

conducive to a stable and fair society and the '__‘_______ .________-____________________________

 
 



  

institutional, administrative and legislative measures

which should be taken 0: introduced in order to prévent

the commission of violationsihuman rights;
I‘

(g) facilitate and promote the granting of amneéty

in respect of acts with political objects, by receiving

from persons desiring to make a full disclosure of all

the relevant facts applications for the granting of

amnesty in respect of such acts, by transmiting such

applications to the Committee on Amnesty for its

recommendations and by submiting such recommendations,

together with its own report, to the President for his

decision.

(2) The Commissio shall not be obliged to inquire into

any matter brought to its notice under subsection (1) if in

its opinion the request in question is of a vexatious,

trivial or frivolous nature, and shall, if it is of such

opinion, inform the person who made the request accordingly.

Powers of Commission

4. (1) For the purpose of achieving its objectives and

performing its functions the Commission shall, subject to the

provisions of this Act, have power, in addition to any other

power conferred fipon it by this Act, —
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(a) to have the work incidental to the exercise of

its powers, the performance of its functicns end the

carrying cut of its duties performed by —

(i) persons employed by it on conditions

approved by the Minister;

(ii) persons appointed by it with the approval

of the Minister for the performance of

specified tasks;

 

(iii) officials and employees of any department

of State seconded to the service of the

Commission in terms of the provisions of

the Public Service Act, 1994

(Proclamation No. 103 of 1994);

(b) to-carry out such investigations with regard

to any matter as it may deem necessary in order to

achieve its objectives;

(c) with the approval of and subject to condi-

tions laid down by the Minister, to take expert advice

 

with regard to any matter relating to the Commission's

functions;

(d) to convene meetings of the Commission at any

place within, or with the approval of the Minister,  
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outside, the Republic for the purpose of hearing evi—

dence with regard to any matter relating to the

Commission's functions;

(e) to carry out local inspections within, or with

the Minister‘s approval, outside the Republic with

regard to any matter relating to the Commission‘s

functions;

(f) to invite, in such manner as it may deem

fit, persons to give evidence before the Commission or

to submit to it any book, document, object, file or

writing which may provide proof of the commission of

gross violations qf human rights or which relates to any

matter pertaining to the Commission's functions;

(9) to call upon or summon any person or any

officer or employee in the service of the State, any

departmeht of State or the Auditor—general to give

evidence before, or to produce to the Commission any

book, document, file, object or writing relating to the

Commission's functions and which the Commission upon

reasonable grounds believes to be within the knowledge

or in the possession on custody or under control of such

person;

 
 



   

1"“cned to give(h) to require any perscn suT 

evidence before the Commission to take the oath or to

make an affirmation;

(i) to interview, in such manner as it may deem

fit, in private or in public, any person or group of

persons, organisation or institution with regard to any

matter relating to the Commission's functions;

(j) to require the production of any book,

document, file, object or writing in the custody or

under the control of the State, any deparment of State

or the Auditor—Genaral or of any person in the

employment or acting on behalf of the State, any

department of State or the Auditor—General which in the

opinion of Commission relates to any matter pertaining

to its functions;

(k) without giving prior notice but at any

reasonable time, to enter upon and inspect premises in

or upon which any such book, document, file, object or

writing is kept and to require any person in or upon

such premises who has it in his possession or custody or

under his control, or who controls access thereto to

hand such book, document, file, cbject or writing over

to any person designated by the Commission, and to keep

it for a reasonable time for the purpose of performing

its functions;

 

 



     

(l) to give guidance to any of the ccmmittees with

regard to correct working procedures, i1c1uding the

divisions which should be set up by the committee

inroder to deal effectively with the work of the

committees;

(m) of its own volition or at the request of any

interested person inquire into any matter with a view to

promote national unity and reconciliation;

(n) subject to the provisions of this Act, to

establish such other committees as it may consider to be

necessary for the.effective exercise, carrying out or

performance of its powers, duties or functions.

(2) Whenever the Commission has reasonable grounds to

believe that any book, document, file, object or writing

which contains any information relevant to the Commission's

functions may be destroyed, altered or otherwise rendered

inaccessible to the Commission, it may without prior notice

and at any time enter upon the premises where it is kept, and

search for and summarily seize such book, doéument, file,

object or writing.

 

 



    

Constitution of Commission

5. (1) The Commission shall consist of 8, 9 or 10 members,

as may be determined by the President.

(2) (a) The members of the Ccnmission shall be South

African citizens who are impartial and respected, who do not

have a high political profile and who shall be representative

of the entire population.

(3) (a) The President shall appoint as members of the

Commission persons —

(a) who have been nominated by a joint committee

of the National Assembly and the Senate, which is

constituted in terms of the Rules of Parliament;

(b) whose nominations have been approved at a

joint meeting of the National Assembly and the Senate in

terms of a resolution adopted by a majority of the

members who are present and voting at such meeting:

Provided that every policital party represented in Parliament

shall be entitled to be represented by one person on such

joint Committee: Provided further that two of the persons so

nominated shall be persons who are qualified as is mentioned

in subsection (4)(b).
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(4) (a) The President shall subject to paragraph (b)

designate cne of the members of the Commission

as the Chairperscn of the Commission.

(b) The Ferson so designated shall be a person who

is qualified to be admitted as an advocate or attorney

and shall have at least 10 years experience as an

advocate or attorney or in the administration of

justice.

(5) The Chairperson shall manage and conduct the

affairs of the Commission and shall determine the scheme of

activities and the working procedures.

(6) A member of the Commission appointed in terms of

subsection (3) shall, subject to the provisions of

subsections (7) and (8), hold office for a period of twelve

months or for such longer period as the Minister may

determine in consultation with the President.

(7) A member of the Commission may resign as such

member by tendering his or her written resignation to the

President.

(8) The President may remove a member of the Commission

from office on the grounds of misbehaviour, incapacity or

incompetence, as determined by a joint committee of the

National Assembly and the Senate, constituted in accordance
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with the Rules of Parliament, and upon receipt of an address

from the Natisnal Assembly as well as the Senate.

(9) If any member of the Commission tenders his

resignation under subsection (7), or is removed frum offiee

under subsection (8), or dies, the President, acting on the

advice of the National Assembly and the Senate, may fill the

vacancy by appointing a person qualified, where necessary, as

required by subsection (3)(b), for the unexpired portion of

the term of office of his predecessor or may allow the seat

vacated as a result of the resignation, removal from office

or death, to remain vacant.

Vice-chairperson and Aéting Chairperson of Commission

6. (1) The members of the Commission shall from among

their own number elect a Vice—Chairperson of the Commission.

(2) If both the Chairperson and Vice—Chairperson are

absent or unable to perform their duties the other members of

the Commission shall from among their own number nominate an

Acting Chairperson for the duration of such absence or

inability.  
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Conditions of service, remuneration, allowances and other

benefits of members of Commission

The conditions of service, remuneration, allowances and other

benefits of members of Commission shall be as determined by

the President.

Meetings of Commission

7. (1) The Commission may meet at any place within, or

with the approval of the Minister, outside the Republic for

the purpose of exercising its powers, performing its

functions or carrying out its duties.

(2) A meeting of the Commission shall be held at a time

and place determined by the Chairperson or in his or her

absence the Vice—Chairperson of the Commission.

(3) The majority of the total number of members of the

Commission shall be the quorum for any meeting of the Commis-

sion.

(4) The Commission shall determine the procedure at a

meeting of the Commission and shall cause record of the

proceedings at such meeting to be kept.
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(5) (a) The meetings of the Ccmmission shall subject

to the provisions of paragraph (b) and (c) be open to

the public.

(b) The Commission may in its discretion exclude

from the proceedings or any part of the proceedings at a

meeting of the Commission any person or category of

persons whose presence is not necessary and is in the

opinion of the Commission not desirable.

(c) When a person who has been summoned or called

upon to appear before the Commission alleges in an

affidavit or affizmed statement, or when it is so

alleged on behalf of a person so summoned, that there is

reason to believe that such person or any of his or her

relatives may be injured or killed or that his or her

property or other interests may be damaged or

prejudicially affected if it becomes known that such

person is giving or has given evidence before the

Commission, the Commission shall exclude from the

proceedings all persons whose presence is not necessary

and is in the opinion of the Commission'not desirable.

(6) Any person who has been summoned or called upon to

appear before the Ccmmission or who has submitted an applica—

tion to the Commission, shall be entitled to be represented

by a legal representative when he appears or when his

application is heard.

 
 



  

(7) The Commission shall decide whe:he: and if so to

what extent a legal representative may address the Commis-

sion.

Independence of Commission and its members

8. (1) The Commission shall function without political or

other bias or interference and shall, unless this Act ex—

pressly otherwise provides, be independent and separate from

any party, government, administration, or any other

functionary or body directly or indirectly representing the

interests of any such entity.

(2) To the extent that any of the personnel in the

entities referred to in subsection (1) may be involved in the

activities of the Commission, such personnel will be

accountable solely to the Commission.

(3) (a) If at any stage during the course of

proceedings at any meeting of the Commission or any committee

it appears that a member has or may have a financial or

personal interest which may cause a substantial conflict of

interest on his or her part, such a member shall forthwith

and fully disclose the nature of his or her interest and

absent himself from that meeting so as to enable the

remaining members to decide whether the member is precluded
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Ercm participating in the meeting by reason of that

interest.

(b) Such a disclosure and the decision taken by

the remaining members shall be recorded in the minutes of the

proceedings.

(4) If a member fails to disclose any conflict of

interest as required by subsection (3) and is present at

a meeting of the Commission or a committee or in any

manner participates in the proceedings, such proceedings

in relation to the relevant matter shall be reviewed,

varied or set aside by the Commission or committee

without the participation of the member in question.

(5) Every member of the Commission shall -

(a) notwithstending any personal opinion,

preference or party affiliation serve impartially and

independently and perform his duties in good faith and

without fear, favour or prejudice;

(b)- serve in a full—time capacity to the exclusion

of any other duty or obligation arising out of any other

employment or occupation or the holding of another office.

 

 



  

(6) no member shall —

(a) by his or her membership association,

statement, conduct or in any other manner jeopardize his or

her independence or in any other manner harm the credibility,

impartiality or integrity of the Commission;

(b) make private use of or profit from any

confidential informaticn gained as a result of his or her

membership of the Commission;

(C) divulge any such information to any other

person except in the course of the performance of his

functions as such a member.

CHAPTER 3

INVESTIGATION OF HUMAN RIGHTS VIOLATIONS

Establishment of Committee on Human Rights Violations

9. There shall be established, as soon as the Commission

has been constituted and all the members of the Commission

have been appointed, a Ccmmittee on Human Rights Violations,

hereinafter in this Chapter referred to as the Committee.

  



  

  Constitution of Comm -

10. (1) The Committee shall consist of such number oi

members as may be determined by the Commission.

(2) A member of the Commission designated by the Chair-

person shall be the Chairperson of the Committee.

(3) The Commission shall appoint the members of the

Committee and shall when making such appointments give prefe—

rence to persons possessing knowledge of the content and

application of human rights or of investigative and fact

finding procedures.

Meetings of Committee and remuneration of members

11. (1) The Committee shall meet at such times and places

as may be determined by the Chairperson of the Committee, and

the procedure at and quorum for meetings of the Committee

shall be as determined by that Chairperson.

(2) A member of the Committee who is not a member of

the staff of the Committee shall receive such remuneration,

allowances and other benefits as may be determined by the

Minister in consultation with the Minister Of Finance.
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Powers, duties and functions of Ccmmittee

12.

 

(1) The Committee —

(a) shall endeavour to establish the identity of

all victims, and may to that end collect or receive from

any organisation, commission or person evidence,

information, documentation, archive material and all

other material relating to human rights violations;

(b) shall record all allegations or complaints of

human rights violations committed within or outside the

Republic and involving South African citizens, during

the period from 1 March 1960 to 6 December 1993, made by

victims_or the dependants or relatives of victims or by

other persons professing to have personal knowledge or

reliable information of such violations;

(c) may convene and hold meetings of the Committee

at any place within, or with the approval of the

Minister, outside the Republic;

(d) may appoint, on such conditions as may be

approved by the Minister, researchers, persons who have

expert knowledge on the subject of human rights, and

other persons to assist the Committee in the performance

of its functions;
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(6) may summon any person believed by it upgn

reasonable grounds to have relevant knowledge . or of

having in his or her possession or custody or under his

control any book, dccument, file, object or writing

affording evidence of or of containing information of

human rights violations, to give evidence before or to

produce such book, document, file, object or writing to

the Committee;

(f) may issue research warrants to any person,

authorizing such person to enter upon any premises and

to inspect and seize any book, document, file, object or

writing found in or upon such premises which affords

evidence or contains information of human rights

violations;

(9) may exercise or perform in relation to human

rights violations powers and functions similar to those

conferred upon or assigned to the Commission in relation

to its functions in paragraphs (b), (c), (d), (e), (f):

(9), (h), (j) and (k) of section 4(1);

(h) may submit to the Commission interim reports

indicating the progress made by the Committee with its

tasks and, at the conclusion of its activities, a final 
report containing particulars of all human rights

violations referred to in paragraph (a), every victim of

such violations, the fate or whereabouts of such  
 



  

  are responsible

and the measures

- will yrevent a

recurrence of such Violations.

(2) The Commission may refer any report submitted to L

under paragraph (h) of subsection (1) back to the Committee

and direct it to make such further inquiries as may be

determined in order to elucidate any matter in the report or

to perform in respect thereof such further acts as may be so

directed.

CHAPTER 4

AMNESTY

Establishment of Committee on Amnesty

13. There shall be established, as soon as Commission has

been constituted and all the members of the Commission have

been appointed, a Committee on Amnesty, hereinafter in this

Chapter referred to as the Committee.

Constitution of Committee

14. (1) The Committee shall consist of six members, who

shall be appointed as required by subsection (2).
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(2) The Commission shall appoint to the Committee —

(a) three of its own members, and

(b) three other persons, who shall be so appointed

in consultation with the Minister of Justice.

(2) One of the persons appointed to the Committee

shall be a person who is qualified to be admitted as an

advocate or attorney, and shall have at least 10 years

experience as an advocate or attorney or in the

administration of justice.

Chairperson of Committee

15. The Commission shall designate one of members of the

Commission appointed on the Committee as the Chairperson of

the Committee.

Meetings of Committee and remuneration of members

16. (1) The Committee shalt meet at such times and places

as may be determined by the Chairperson of the Committee, and

the procedure at and quorum for meetings of the Committee

shall be as determined by that Chairperson.

(2) A member of the Committee who is not a member of

the staff of the Committee shall receive such remuneration,
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allowances and other benefits as may be determined by the

n]Minister in consultation with the Hinist.: of inance..-

Applications for Amnesty

17. Any person who wishes to apply for the granting to him

or her of amnesty in respect of any act or omission or

offence on the ground that is an act with a political object,

shall submit to the Ccmmission within the period specified by

the President by proclamation in the Gazette an application

in the prescribed form, which is accompanied by the

prescribed particulars.

Committee shall consider applications for amnesty and shall

report to Commission

18. (1) The Commission shall transmit to the Committee all

applications for amnesty submitted to it in terms of section

17.

(2) The Committee shall upon receipt of any such

application determine and notify the applicant of the place

where and the time when the application will he heard and

considered by it and shall inform the applicant of his or her

right to be present and to be represented at the hearing and

to testify, to adduce evidence and to submit documentary

support of the application.

 
  



   

(3) (a) The Committee may summon or call upon any

    fierson who in its opinion is able to Give d

to the application under considereticn, tc be gresent at the

hearing of the application and to give evidence or to Lreduce

any book, document, file, object or writing'hhich is so

relevant and which is in the possession or custody or under

the control of such person.

(b) The Committee may for the purpose of

considering and deciding upon an application referred to in

paragraph (a) have powers conferred upon the Commission by

paragraphs (b), (c), (d), (e), (s), (h), (i), (j) and (k) of
section 4(1).

(4) (a) Whenever the Committee deems it necessary to

do so, it may direct any person giving evidence before the

Committee to give such evidence on oath or affirmation.

(b) The Chairperson of the Committee or any member

of the Committee or staff assisting the Committee designated

by the Chairperson may administer the oath to, or accept an

affirmation from, any such person.

(5) The Committee may ifiafter considering an

application for amnesty, the particulars which accompanied

application, the eviéence adduced and the arguments delivered

at the hearing, it is satisfied that the application complies

with the requirements of this Act, that the act or omission

 

 



   

32

‘to which the application relates is in its opinion an act

with a political object and that the applicant has made a

full disclosure of all the relevant

acknowledged the Ccmmission by him or her of that act, make a

recommendation that the applicant should be granted amnesty

in respect of that act or omission, and shall submit to the

Commission a report containing such recommendation, an

account of the facts relevant to and the circumstances

surrounding the act or omission together with a record of

such evidence and an account of such arguments.

(6) The Commission may upon receipt of such report-

require the Committee to make further inquiries or to hear

further evidence with regard to any aspect of the report, and

shall include the Committee's recommendation and report in

the Commission's report to the President.

(7) If the person who submitted an application

under sebtion 17 is serving a sentence imposed in respect 0f

a conviction of an offence constituted by the act or omission

to which the application relates, or is standing trial upon a

charge of having committed such an offence, the Commission

may request the appropriate authority to release such person

or to stay the proceedings pehding the consideration and

disposal of the application.

(8) If the act or omission which is the subject of an

application under section 17 forms the ground of any claim in
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civil proceedings instituted against the person who submitted

 

that application, the court hearing claim may at the

request of such person, if it is satis‘ied that the other

parties to such proceedings have been informed of the

request, suspend those proceedings pending the consideration

and disposal of the application.

Granting of amnesty and effect thereof

19. (1) If the President after consideration of the

Committee‘s recommendation referred to in subsection (5) of

section 18 is of the opinion that amnesty should be granted

in respect of the act or omission to which the recommendation

relates, he shall by proclamation in the Gazette make known

his decision specifying in that proclamation the full name of

the person and the act or omission in respect of which

amnesty is granted.

(2) (a) No peison shall be criminally or civilly

liable in respect of any act or omission in respect of which

amnesty is granted under subsection (1).

(b) Where amnesty is granted to any person in respect

of any act or omission such amnesty shall extend to and

extinguish the criminal and civil liability of any other

person which depends upon the liability of the

first—mentioned person.

  



   

(3) If any person —

(a) has been charged with and is standing trial in

respect of an offence constituted by the act or omission

in respect of which amnesty is grantedhin terms of this

section; or

(b) has been convicted of and is awaiting the

passing of sentence, or is detained for the purpose of

serving a sentence imposed in respect of the conviction

of an offence constituted by the act or omission in

respect of which amnesty is so granted,

the criminal proceedings shall forthwith upon publication of

the proclamation referred to in subsection (1) be abandoned.

and the sentence so imfiosed shall upon publication lapse and

the person so detained shall forthwith be released.

(4) If any person is granted amnesty in respect of any

act or omisssion which formed the ground of a civil judgment

which was delivered at any time before the granting of the

amnesty, the granting of the amnesty shall not affect the

operation of the judgment in so far as it applies to that

person.

(5) where any person has been convicted of any offence

constituted by an act with a political object in respect of

amnesty is granted in terms of this Act, any entry or record

of the conviction shall be expunged from all official

  



  

35

‘uocuments or records, and the conviction shall for all

=rpcses, including the application of any Act of Parliament

 

or an" other law, be deemed not to have taken place.

CHAPTER 5

REPARATION OF DAMAGE AND REHABILITATION 0F VICTIMS

Establishment of Committee on Reparaticn and Rehabilitation

20. There shall be established, as soon as all the members

of the Commission have been appointed, a Committee on Repara—

tion and Rehabilitation, hereinafter in this Chapter referred

to as the Committee.

Constitution of Committee

21. 11) The Committee shall consist of sudh number of

members as may be determined by the Commission.

(2) A member of the Commission designated by the Chair-

person of the Commission shall be the Chairperson of the

Committee‘

(3) The Cqmmission shall appoint the members of the

Committee and shall when making such appointments give prefe—

rence to persons prosessing knowledge of the content and
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‘application of human rights investigative and fact—finding

orccedures.

Meetings of Ccmmittee and remuneration of members

22. (1) The Committee shall meet at such times and places

as may be determined by the Chairperson of the Committee, and

the procedure at and quorum for meetings of the Committee

shall be as determined by that Chairperson;

(2) A member of the Committee shall receive such remun—

eration or allowances and other benefits as may be determined

by the Minister in consultation with the Minister of Finan—

ce.

Functions of Committee

23. The Committee shall —

(a) receive and investigate all applications

submitted to it under section 25 by victims or the

dependants of victims;

(b) Consider all applications referred to in

paragraph (a) and make recommendations to the

Commission;
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‘ (c) shall for the purpose of investigating and

deciding upon any such application have the same powers

as those conferred upon the Commission in respect of its

functions by paragraphs (b), (C). (d), (e), (f), (h),

(i), (j) and (k) of subsection (1) of séction 4.

Principles to govern actions of Committee

24. In dealing with victims of human rights violations, the

= Committee shall be guided by the following principles:

(a) Victims shall be treated with compassion and

respect for their dignity;

(b) victims shall be treated equally and without

distinctions of any kind such as race, colour, sex, age,

language, religion, nationality, political or other

opinion, cultural beliefs or practices, property, birth

or family status, ethnic or social origin and disabili—

ty;

(c) procedures for dealing with victims shall be

expeditious, fair, inexpensive and accessible;

 

(d) victims shall be informed, through the press

and other communications media, of their rights in

seeking redress through the Commission including infor—

mation of —  
 



   

(i) the Commission's tale and scope of

activities ,

(ii) the right of the victims. to have their

views presented and considered at

appropriate stages of the inquiry;

(e) the committee shall take appropriate measures

to minimize inconvenience to victims, protect their

privacy, when necessary, to ensure their safety as well

as that of their families and witnesses on their behalf,

and protect them from intimidation.

(f) informal mechanisms for the resolution of

disputes, including mediation, arbitration and customary

justice and indigenous practices shall be applied where

appropriate to facilitate conciliation and redress of

victims.

Applications for compensation or reparation

25‘ (1) Any victim or dependant of a victim who claims to

"have suffered pecuniary loss, or any other loss of a nature

specified in the regulations, as a result of the commission

of any gross violation of human rights, may submit to the

Committee an application in the prescribed form which shall

accompanied by the prescribed particulars.

 
 



  

(2) The Committee shall consider a appl;:aticn

submitted to it under subsection (1) and may call upon the

person who submitted the application to appear before it to

give evidence and to answer questions and may exercise any of

the powers conferred upon it by section 23(c).

(3) If upon consideration of any application submitted

to it under subsection (1) and any evidence received or

obtained by it concerning such application the Committee is

of the opinion that the applicant has suffered pecuniary or

any other 1055 of a nature specified in the regulations as a

result of the commission of a gross yiolation of human

rights, it may make a {ecommendation that compensation in an

amount specified by it be paid to the applicant or that,

having regard to the consequences of commission for the

applicant, any other step specified by it be taken in order

to grant restitution to or to rehabilitate the applicant.

(4) If the Minister approves the recommendation of the

Committee, as affirm or altered and affirmed by the

Commission, the compensation in question or the costs of any

step recommended by the Committee shall be paid from a fund

established by the President in terms of section 33.

 
 



   

CHAPTER 6

STAFF OF COMXISSION AND COMMITTEES, FIRNZCIAL MATTERS,

REGULATIONS, OEFENCES AND GENERAL PROVISIONS

26. (1) The Commission shall appoint a person in its ser—

vice as the Chief Executive Officer of the Commission and

four other such persons as secretaries to the Commission, the

Committee on Human Rights violations, the Committee on

Amnesty, and the Committee on Reparation and Rehabilitation.

(2) The Chief Executive Officer —

(a) shell for the purposes of section 15 of the

Exchequer Act, 1975 (Act No. 66 of 1975), be the accoun—

ting officer in respect of all State moneys received in

respect of and paid oet of the account of the Commis—

sion referred to in section 27(2), and shall keep proper

accounting records of all financial transactions of the

Commission and the committees;

(b) carry out such duties perform‘such functions

and as the Commission may from time to time impose upon

or assign to him or her in order to achieve the

objectives of the Commission and the committees.

  



   

4

Expenditure and estimates of Commission

27. (1) The expenses in connection with the exercise of the

powers, the performance of the functions and the carrying out

of the duties of the Commission and the Cofihittees shall be

paid out of money appropriated by Parliament for the

purpose.

(2) The Commission shall open an account with a banking

institution approved by the Minister in consultation with the

Minister of Finance into which shall be deposited all moneys

appropriated as mentioned in subsection (1) and from which

all moneys required to pay for the expenses so mentioned

shall be paid.

Disclosure of identity of certain persons in reports of

Commission

28. The Commiesion shalt with due regard to the purposes of

this Act and the objectives ahd functions of the Commission

and the committees decide to what extent, if it all, the

identity of any person who made an application under this Act

or gave evidence at the heaping of such application may be

disclosed in any report of the Commission or a committee;

 
 



  

Secrecy

9. (1) Every member ofm

 

every member of the staff of the Commission shall with regard

to any matter dealt with, or information whieh comes to his

or her knowledge, in the exercise, performance or carrying

out of his or her powers, functions or duties as such a

member, preserve and assist in the preservation of secrecy.

(2) No member of the Commission or a committee shall,

except for the purpose of the exercise of his or her powers,

the performance of his or her functions or the carrying out

of his or her duties or when required by a court of law to do

so or under any law, disclose to any person any information

acquired as such a member or while attending any meeting of

the Commission or a committee.

Compellability of witnesses and inadmissibality of

incriminating evidence given before Commission and

committees

30. (1) Any person questioned by the Commission or a

committee in the exercise of its powers under section 4, 18

or 23, respectively, or who has been summoned to give

evidence or to produce any book, document, file, object or

writing at a hearing of the Commission or a committee, shall

be obliged to answer any question put to him or her with
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regard to the subject—matter

notwithstanding the fact that

incriminate him or her 0: exp

liability.

3

of the enquiry or hearing

his

 

ose him or her to any

(2) Any answer, back, document, file, object or writing

mentioned in subsection (1) s

evidence against the person c

any court of law.

Offences and penalties

31. Any person who —

hall not be admissible as

unearned in any proceedings in

(a) insults, disparages or belittles any member of

the Commission or a committee or prejudices, influences

or anticipates the proceedings, findings or

recommendations
of the Commission or a committee;

(h) during a meeting of the Commission or a com—

mittee wilfully interrugts the proceedings of the

Commission or such committee or misconducts himself or

herself in any other manner in the place where such

meeting is held;

(c) dces anything in relation to the Commission or

a committee which if done in relation to a court of law

would constitute contempt of court;

  
 



 

hinders the

 

any member of the staff of the

Ccmmission or a committee in the

exercise, performance of carrying out of

his or her powers, fuhctions or duties or

powers under this Act;

wilfully furnishes the Commission, a

committee or any such member any

information which is false or

misleading;

having been summoned under section 4 or

18 or 23, without sufficient cause (the

onus of proof whereof shall rest upon

him or her) fails to attend at the time

and place specified in the summons, or

fails to remain in attendante until the

conclusion of the meeting in question or

until excused by the person presiding at

that meeting from further attendance, or

fails to produce any book, document,

file, object or writing in his possession

or custody or under his or her control;

having been summoned under section 4, 18

or 23 without sufficient cause (the onus
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of broof whereof shall rest upon him or

her) refuses to be 5

 

n or to make

affirmation as a witness or fails to

refuses to answer fully and

satisfactorily to the bégt of his

knowledge and belief any question

lawfully put to him,

(f) fails to perform any act as required in terms

 

of section 4, 18 or 23;

(g) discloses any information in contravention of

section 29,

shall be guilty of offence and liable on conviction to a fine

not exceeding R10,000,00 or to imprisonment for a period not

exceeding two years or to both such fine and such imprison—

ment.

Regulations

31. The President may make regulations -

(a) prescribing anything necessary to prescribed

for the application of the Act;

(b) specifying the nature of loss suffered in

consequence of the commission of gross violations of

human rights in respect of which application for the

payment of compensation may be made;  
 



  

(C) determining the persons who shall for the

purposes of ccmgensation be regarded as depenfiants of

victims:

(d) providing, in the case of cohpensation payable

over a period time, for the revision, and in appropriate

cases, for the discontinuance or reduction of any

compensation so paid;

(e) prohibiting the cession, attachment or

assignment of any compensation so paid;

(E) determining that any compensation received in

terms of a recommendation shall not form part of the

estate at the recipient, should such estate be

sequestrated;

(g) >providing that if the opinion of the Minister

it is for any reason undesirable to pay the whole of the

amount of any compensation directly to the person

entitled thereto the Minister may direct that such

compensation, or any part thereof, be paid to some other

person, on such conditions as to its administration for

the benefit of such first—mentioned person; of his

dependence as may determine;

(h) providing for the payment or reimbursement of

expenses incurred in respect of travel and accommodation

  



 

by person attending any hearing of the Commissian or a

 

(i) as an applicator prescribing the form of any

summons issued in terms of this Act;

Limitation of liability of Commission, committees and members

of staff

32. The Commission, a committee or any member of the staff

of the Commission shall not be liable in respect of anything

done in good faith under the provisions of this Act.

President's Fund

33. (1) The President may in such manner as he may deem

fit, in consultation with the Minister and the Minister of

Finance, establish a Fund into which shall be paid —

(a) all moneys appropriated by Par;iament for the

purposes of the Fund;

(b) all moneys donated or contributed to the

Fund or accruing to the Fund from any source;

 

 



 

the Minister as required by section 25(4).

Completion of report by Commission and dissolution

ofCommission and Committees

34. (1) The Commission shall within a period of twelve

months from its constitution or such further period but not

exceeding six months as the President may determine complete

its final report.

(2) The Commission shall be dissolved on a date

determined by the President by proclamation in the

Gazette.

(3) The Committees shall be dissolved on the date

determined under subsection (2).

Publication of final report of Commission

35. The President shall in such manner as hé may deem dit

bring the final report of the Commission to the notice of the

nation inter alia laying such report upon the Tables of

Parliament, by publishing it in the Gazette or by causing

it to be disseminated throughout the Republic.

  



 

‘Short title and commencement

cm of fiational U

  
36. This Act shall be called

and Reconciliation Act, 199., into operaticn

 

on a date fixed by the ?resident by proclamation in the

Gazette.

 
  



  

(ca) for pars or

‘ (Cb) out of personal malrice, ill—will, or
 

spite directed against the victim 01:

the acts performed; or I

(cc) in L'urtherance of dellherate acts which

objectively have no ‘ reascnable

relationship between the act committed

and the objective pursaued, or where the

act its out of proportion with the

objective pursued.

Notes: What has to be considered in this

context would include the directness or

proximity or the relationship, or the

proportionality between the offence and

the objective. The means used 1.2. the

crime and the manner in which it. was

performed, must be commensurate to the

political purpose, goal, or objective

to be served.

{d}, the definition set cut in section 1(11) shall

be applied in conjunction with the {ollowing

 

(i) the: motive oi the applicant in

.- relation Lo the offence in

qmzsztiun;

Notes: wheéhe: the offence was committed fer
/

politic“ or personal Q; The act  
 



 

NOCES:

5

claimed mast not only have a political

motive and object, but it must be capable of

realizing that object, in the sense that,

the 'm‘éahs and the mgfif'ivalew must be in such 1'

a :elaticnship that the idealistic motives

connected with the objectives arc strong

,”enough. For instance, murder should not be

indemnified unless it was the 40;;133mgauh 9--

vailahle of attaining the objective. In

this regard one must also take into account

the degree of Eolitical M2 @3372 of the

applicant in the movement on behalf of which

he acted, his personalflfiéfiEI£Mgnd to and

belief in the ca’a’s'e (on behalf of which he

33>

4,.

acted), and his personal gphy;qrioa’that the Jan

offence waggjfiétitipgkbr necessitated by the

objectives and purposes of the ideological

or political cause.

the m in which the offence was

committed, especially whether the offance

\
1was committed in the course of or as part ofi

I
“\a political uprivinq or disturbance;

c—W

 

The immediate implication of this principle

is the requirement that the act must be a

consequence of reprisals in general

politiCal uprising and struggle for power

and not a consequence of personal motives or

 
 



6

/private aims. Thus, EELEEE

a_ctivitigg) which are not part or an action

aimed at the immeoiate overthrow of the"

government would not qualify as political

offences and are therefore not

indemnit‘ iable .

the nature of the political 'ogigc iyE sought
:3 

 

to be achieved;

Although this is a relevant; factor to be

considered, it must nevertheless be seen in

the broader context or national

reconciliation‘ Undoubtedly, acts or

offences committed in defence of apartheid

would not under internaticnal law quality as

political otfences. However, this issue was
r\\

resolved in favour ct] amnfito facilitate
_. ,J —.___ 

the r1251: of exiles, nfgggigw tor a

demogfgt'g trgpséfiion, and now to: naflal

reconEjLLiétion. while the principle is an

acceptable one given the present South

African situation, if. can not be used to

cover all acts sfipposedly done in defence of

apartheid and irrespective of the

perpétrators. It would therefore, be

overstretching the concept of political

offence it private persons who support the

Government or government policy and for  
 



Notes:

(V‘r
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political motives attacked government's

upponents or their property were to be

cons idered political offenders .

rhp mgal and Sactual. naLurE of the offence,
——.~ —M —-I—‘_—.

.3;

This is an important consideration

including its gra

  

particularly where the incidence of the

offence is indiscriminate in nature. For

instance psrpetrators of acts which hadM k

cizlznns,us their main targetgaand which

caused i discriminate injury and destruction

3shoulé a: quality for indemnit .«Whaaw

r “A
the\ 021'ch ggghgm_offe{1ca and whether it was

cummitted agaxnst the government Ercggrty or

personnel\_ or;;pirected primarily against

privateprogerty or individual

 

whethnwor n9; the act was 1n the execution
 

 

or a‘n order or with the aggroval_cf the

organisation, institution, or body of which——'-—-- .

 

the applicant was alieqedly a member or

supporter.

the fact that granting of indemnity OZ
’/\\

amnesty shall be considered in the ?:ontextl
: ,, ,A

of the pfpmotion of nationgl rec_gnci‘liaitwion.
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6.4. Committee on Compensation and Rehabilitation of Victims

The Committee would be primarily responsible for advising

the Commission on all matters reletinz to

compensation,reparations, and rehabilitation of

v1ctims.The powers, functiona,and duties of the Committee

should be;

- to receive and document and investigate

applications for reperatione from victims;

- identify persons entitled to compensation and

recommend accordingly to the Commission

- gather details that identify the victims and

establish their fate or wherebouts;

— prepare a report for consideration by the

Commission.

6.4.1. Definition of victim should include:

(a) persona who individually or collectively

suffered harm including physical or mental

injury, emotional suffering, economic loss, or

substantial impairment of their fundamental

rights through acts or omissions that

constituted human rights violations 55 defined

in the present legislation.

(b) where appropriate, the immediate family or

dependents of the direct victims and persons

who have suffered harm in intervening to assist

victims in distress or to prevent

 
 



 

victimisation:

It may be necessary to consider whether the

definition of victims should be broadened to

include not only those who were the direct

caeualities of the contest between the

apartheid apparatus and the liberation

movements and organiaatione.but also those who

might have cooperated with regime under threat

either to themselves or to their families.

6.4.2. In dealing with victims of human rights violations,

the Commission should be guided by the following

principles:

(A)

(b)

(c)

(d)

victims shall be treated with compassion and

respect for their dignity;

victims shall be treated equally and without

distinction of any kind such as race, colour,

sex, age, language, religion, nationality,

political or other opinion, cultural beliefs or

practices, property, birth or family status,

ethnic or social orizin and disability;

procedurea for dealing with victims should be

expeditious, fair, inexpensive and accessible:

victims will have to be informed, through the

press and other communications media, of their

rights in seeking redress through the

Commission including;

(i) informing victims of the Commission’s

role and scope of its activities,
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(11) allowing the views of the victims to

be presented and considered at

appropriate stages of the inquiry.

(e) the Commission should take appropriate measures

to minimize incovenience to victims, protect

their privacy, when necessary. and ensure their

safety as well as that of their families and

witnesses on their behalf, from intimidation.

(f) informal mechanisms for the resolution of

disputes, including mediation, arbitration and

customary Justice and indigenous practices

should be utilized where appropriate to

facilitate conciliation and redress of victims.

8.4.3. The Commission should have power to recommend any of

the following forms of reparations:

6.4.3.1. Restitution

In cases where public officials or other agents were

acting in official capacity their victims should receive

restitution from the state for the harm inflicted.

However, in those situations where the offences do not

fall within the political offence catezory but at the

aemetime constitute gross human rights violations, the

perpetrators should be under the legal obligation to give

restitution or compensation to the Victims in accordance

with the normal rules governing civil liabilty.

  



 

6.4.3.2.

8.4.3.3.

Coupeaation

Where compeaation will not be fully available from

the offender or other sources, the state should try

to give financial compesation to:

(i) victims who have sustained significant

bodily injury or impairment of physical or

mental health as result of serious crimes;

(ii) the family. in particular dependents of

persons who have died, or become

physically or mentally incapacitated as

result of such victimization. In this

regard the Commission may also recommend

the establishment, strengthening or/and

expansion of national funds for the

compesation of victims.

Assistance

The Commission should have power to;

(a)

(b)

(c)

to recommend that victims receive the necessary

material, medical, physcholosical and social

assistance through aovernmental, voluntary,

community based and indigenous organisations;

where such support systems are commendable,

victims should be informed of their

availability and should be afforded access to

them;

to recommend that police, Justice, health, and

social service and other personnel concerned

 
 



 

7.

7.1.

7.2.

22

should be given further training to enable them

to cope better with the needs of the victims.

SIAEE

There should be established an office of the Commission

on truth and Reconciliation. This office should be

assisted by a common staff consisting of legally and

dudicially trained assistants, and any other

professionals who in the opinion of the commission may

assist it in carrying out its mandate. They should be

recruited on the basis of their ability and efficiency.

These would be responsible for the collection of all the

necessary information, conducting interviews, preparing

drafts and other relevant reports for consideration by

the commission. The Commission should also be allowed in

consultation with the Minister responsible for State

Expenditure to determine the conditions of service,

remuneration, allowances, including other benefits.

The expenditure in connection with the powers and the

performance of its duties and functions should be paid

out of money appropriated by Parliament for such purpose.

Thus, the Ministry of Justice will have to budget for the

necessary resources to enable the Commieeion to carry out

its functions. At one of its initial meetings the

Commission will have to appoint a Chief Executive Officer

who will be responsible for the financial management and

administration of the Commission.
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To regulate matters incidental to the establishment of the Truth

and Reconciliation Commission and to provide for matters

connected therewith.

BE IT ENACTED by the Parliament of the Republic of South Africa,

as follows:

Interpretation and Application

1. Definitions
 

1 (1) In this Act with a political object unless the Context

otherwise indicates

(i) "Acts with a political object" means any act or

omission constituting a criminal offence or

delict which has been advised, directed,

commanded, ordered or performed —

(i) by a member of a political organisation or

liberation movement on behalf of and with

the exPEEEE/jaieiffiied authority of such

organisation or movement, bona__f_i__de in

furtherance of a struggle being waged by

 

such organisation 0: move to overthrow

by civil '73:. :rrsurrecticn C:

 

(ii) by a member of the securi:y forces in the

course and scope of his or her duties and

‘within the scope of his or her express or

 
 



(ii)

(111)

 

2

implied authority or at the instance of such

member acting as aforesaid which was

directed against a political organisation or

liberation movement engaged in a political

struggle to overthrow the State by civil

war, insurrection or political turmoil, or

against members or supporters of such

organisation or movement, and which was

committed bona fide with the object of
 

countering or otherwise resisting such

struggle, but shall not include any act or

omission performed by any person referred to

in (a) and (b) above who has acted:

(i) for personal gain; or

(ii) out of personal malice, ill—will, or

spite directed against the person or

property of the victim of the acts

performed; or

(iii)in a manner and in circumstances which

constitute indiscriminate and

gratuitous acts of violence,

destruction, intimindation or

terrorism.

"Chairperson“ means the Chairperson of the

Commission.

"Commission” means the Truth and Reconciliation

Commission established by Section 2.

 

 



 

(1V)

(V)

(vi)

(vii)

(viii)

3

”Committee" means Committee established in terms

of section.

”Gross human rights violation" shall be

understood to mean situations of those persons

who were murdered, who disappeared after arrest

or disappeared under suspicious circumstances,

who were executed, or who were severely tortured

in which the moral responsibility of the state,

political organisation or liberation movement was

compromised as a result of actions by its agents

or persons in its service, as well as murders,

kidnappings and attempts on the life of persons

committed by private person, for political

organisations.

"Minister" means the Minister of Justice.

"President" means president of the republic of

South Africa.

"Republic" means the Republic of South Africa

including the former self—governing and

independent ter-itories.

"Victims" sggé%Q/include

(a) persons who individually or collectively

suffered harm including physical cr m 4

  

injury, emotional suffering, economic

or substantial impairment of

fundamental rights through acts or omissions

that constitute gross human rights

violatz‘tons as defined sub—section 1(N) of

 
 



 

this section;

(b) where appropriate, the immediate family or

dependants of the direct victims and persons

who have suffered harm in intervening to

assist victims in distress or to prevent

victimisation.

CHAPTER II

Truth and Reconciliation Commission

2(1)

(2)

Establishment and Objective of the Commission

There is hereby established a body to be known as the Truth

and Reconciliation Commission.

The Commission shall have the following obiectives:

(a) To establish in accordance with the principles of

international law and the Constitution as complete a

picture as possible of gross human rights violations,

 

w ich took place between April 1960 , 6 December 1993,

as well as their antecedants and circumstances in

order to achieve national reconciliation.

 

o: whereabouts‘

To recommend such measures of reparation: which will

lead to the restoration of the human and CiVll

 
 



3(1)

dignity of the victims of human rights violation.

(d) To receive applications for amnesty and indemnity in

terms of disclosure and make recommendations to the

President.

(e) To prepare a report that contains the finding of the

investigations conducted, offers objective information

about what transpired during this period and includes

all the factors.
_—~___,A

(f) To recommend legal and administrative measures to be

adopted in order to prevent future gross human rights

violations

Constitution of the Commission

The Commission shall consist of not fewer than 8 and not

more than 10 persons who shall be appointed by the

President upon the advise of a joint Committee of the House

of Parliament, and who shall be impartial, respected, do

not have a high party political profile, and represent a

broad cross—section of the population.

 

The President :“511 oint as sszoner: persons:—

(a) nominated by :pjoigt gc:it’ee ofMeggflfigcuses of

Parliament c He .ember of each party

represented in Parliament and willing to serve in the

Committee; and 
 

 



 

(3)

(4)

(5)

6

(b) approved by the National Assembly and the Senate by a

resolution adopted by a majority of the members

present and voting at a joint meeting.

(a) The President shall upon the adviée of Parliament,

designate two members of the Commission as Chairperson

and Vice-Chairperson respectively: Provided that the

Chairperson shall be a person qualified to be admitted

as either an advocate or an attorney of at least 10

years experience or 10 years experience in the

administration of justice.

(b) In the absence of both the Chairperson and vice—

Chairperson, the remaining members shall by simple

majority nominate another member as acting Chairperson

of the Commission.

The Chairperson of the Commission shall be responsible for

the administration of the Commission, and shall decide on

the scheme of activities and working procedures

Eyery member of the Commission shall

(a) be appointed in his or her individual capacity, and

shall, notwithstanding any personal opinion,

preference or party affiliation, serve impartially and

independently, and perform his or her functions in

good faith and without fear, favour, bias or

prejudice.

 

 



(6)

S
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(b) serve in a full—time capacity to the exclusion of any

other duty or obligation arising out of any other

employment or occupation or the holding of any other

office.

No member shall:

(a) by his or her membership, association, statement,

conduct or in any other manner, place in jeopardy his

or her perceived independence, or in any manner harm

the credibility, impartiality, independence or

integrity of the Commission.

(b) make private use of or profit from any confidential

information gained as a result of his or her

appointment and functions as such a member;

(c) divulge any such information to any third party save

in the course and scope of his or her official

functions and with the prior approval of the

Commission.

lmleggmienjman,his5 i 11

The Commission shall function without political or other

bias or interference an in this Act he

 

expressly otherwise provided, be independent and separate

from any party, government and its administration or any

other functionary or body, whether directly representing

the interests of any such entity‘
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(2) To the extent that any of the personnel in the entities

referred to in subsection (1) may be involved in the

activities of the Commission, they will remain solely

accountable to the Commission.

5. Functions of the Commission
 

5(1) The Commission shall subject to the provisions of

subsections....

(a)

(e)

 

inquire intc gross human rights violations committed

between lst April 1960 ~ 6 December 1993 in the

Republic, the nature and causes thereof and which

persons were involved therein.

to gather details that identify the Victims of grcss

human rights violations and establish their fate and

whereabouts.

receive evidence provided by the alleged victims,

. x m .4 r representatives, su ssors or relatives within

 

   
the time period stipulated in the Act and in

determined by the Commission.

 

make recommendations to the President regarding

(i) the general policy which ought to be followed in

respect of compensation and rehabilitation of

 
 



 

victims,

(ii) institutional, administrative and legal measures

that must be instituted to prevent any future

human rights violations.

(f) prepare a report on the basis of the evidence at its

disposal, setting out the findings of the

VKJ”L investigation as well as its conclusions.

‘wafixm

(2) Any person may by way of an affidavit or affirmed statement

or in any such other manner as the Chairperson may

determine or allow request the Commission to deal with a

matter which relates to gross human rights violations.

(3) The Commission shall not be obliged to inquire into any

matter brought to its notice under subsection (2) when in

its opinion, the request in question is of a vexatious er

trivial nature, and shall in such a case inform the person

who addressed such request :0 ;t

 

orms its duties and functions in

   it shall have power:

  ' :ut :5 much investigation a: it may deter

 

suLLable fa: accomplishing its mandate including

requesting reports, documents or evidence from

governmental authorities and agencies.

 
 



(b)

(C)

(d)

(a)

(g)
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to receive and consider reports from Committees

established under this Act.

to interview freely and in private, any individuals,

groups or members of organisations or institutionsl

to request, through the Chairperson or a member of

staff designated by the Chairperson, from any person

such particulars and information as it may deem

necessary in connection with its mandate.

to search and seize documentation and other items

relevant to its functions.

to subpoena and issue warnings concerning allegations

of interference with its functions.

to enter upon and inspect any premises and demand and

seize any document on or kept on such premises.

to Visit any establishment or place freely without

ivingprior notice. K%“¥4 Fl®4&p“ f§ .
u WW J;

wmvkéif Rim W“
struction to :16 Comm

 

to give

 

matters concerning their functions.

to establish such other committees as it may consider

necessary for the effective exercise and performance

 

 



(2)

(3)

.n.
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of its powers, duties and functions, and determine the

composition, quorum for a meeting, decision, procedure

and functlons thereof.

Any person questioned under subsection (1) shall,

notwithstanding the provisions of any law or the common law

to the contrary, but subject to the provisions of

subsection (3)

(a) be competent and compelled to answer all questions put

to him or her regarding any fact or matter connected

with the investigation of the commission

notwithstanding that the answer may incriminate him or

(b) be compelled to produce to the Commission any document

or thing in his or her posession or custody or under

his or her control which may be necessary in

connection with that investigation.

The provisions of subsection (2) shall not be interpreted

as meaning that an incriminating answer referred to in

subsection (2)(a) shall be admiss;ble as evidence against

the person concerned in any p:oce.dings in a court of law

  

 

fl. 1. z.u. ‘64

 

ic: (stablished hy

 

any law.

 

Of the staff of the The Chai“person, or any men

Commission authorised thereto in writing by a member of the

 

 



 

9(1)
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Commission, and provided that reasonable grounds thereof

exist, may, for the purposes of investigation, at all

reasonable times enter upon and inspect any premises and

demand and seize any documents reasonably required for the

purposes of such investigation on or kept on such premises.

 

The Commission shall be dissolved upon the completion of

its mandate on a date fixed by the President by

Proclamation in the Gazzette

Terms of office of members of Commission

The members appointed to the Commission in terms of section

¢3)(i) :f this Act shall hold office for a period of twelve

months: Provided that the Minister may in consultation

 

with the President extend it term of office for a

specified period.

Vacahcée; An fit“

 

A member of the Commission may be removed from office by

the President, but only on the grounds of misbehaviour,

  
incapacity or incompetence, determined by a j nt Committee

n.of the Houses of Parliament, composed as provide

 

Sectlon 3(2), and upon receipt of an aidress from both (r rr m

National Assembly and Senate requesting such removal.

If a member of the Commission tenders his or her

resignation in writing to the President, is removed from

 
 



 

10.

11.

11(1)

(2)

13

office in terms of this section, or dies, the President

shall upon the advi‘e of Parliament either:

(a) allow such appointment to lapse, provided there

remains a minimum member of members provided for in

section 3(1); or

(b) appoint some other suitably qualified person as a

member for the unexpired gertion of the term of the

Commission.

Qghditions of Service renumeration and allowances of

members of the Commission

The conditions of service, remuneration, allowances and

other benefits of members of the Commission shall be

determined by the President in con ultation with the

Cabinet and Minister of Finance.

ee_gggs of the Commission

The Commission may meet at any place in the Republic

 

Tice—Chairperson as

the case may be, for the purposes of performing its

 

The decision of the majority of the members of the

Commission present at a meeting thereof shall be a

decision of the Commission‘
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(4) The Commission shall determine its own procedure and

shall keep a record of its proceedings.

(5) (a)

(13)

WW

(C)

Subject to the provisions of paragraph (b) and

(c) the proceedings of the Commission shall be

open to the publict

The Commission may in its discretion exclude any
w ee_‘\\l,

person, any category of persons, or all persons

whose presence is, in the opinion of the

Commission, not necessary or desirable at its

proceedings, from such proceedings or part

thereof .

when a person required in terms of this Act to

appear before the Commission alleges by way of an

affidavit 0r affirmed statement or when it is so

alleged in respect of such a person that there is

on the grounds set out in such an affidavit or

affirmed statement reason to suspect that guch a

per A or his/her nearest relatives may be

 

killed, assaulted, injured, caused damage or

prejudiced by any other person if it becomes

known that such a person has given evidence

before the Commission on any matter, the

Commission shall exclude from the proceedings of

the Commission at the time of the hearing of the

evidence of that person or of evidence in

 

 



 

(6)

12.

12(1)
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connection with that person all persons whose

presence, in its opinion, is not necessary or

desirable.

(a) No persons summoned or required to appear before

the Commission in order to be questioned or to

produce documents or things shall be entitled to

be represented by a legal representative, except

with the consent of the Commission and to such an

extent as may be determined by the Commission.

Staff and Administration of the Commission

The Commission shall, in addition to the powers

  
conferred upon it by this Act, er a other law, for

the purposes of achieving its object, have the power

t01H

(a) appoint staff to assist it or a Chief Executive

Officer of Administration Division, or the

Secretary in the performance of its or his or her

functions, and after consultation with Athe

Minister of State Expenditure determine their

conditions of service, remuneration, allowances

aJd other benefits including those of:

(i) members of Committees who are not

members of the Commission

(ii) Committee Chairpersons; and

(iii) other officials
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(b) request the secondment to it of skilled personnel

from any public service, subject to any law

applicable to such personnel in that regard, to

assist the Commission, the Chief Executive

Officer or the Committee Chairpersons, in the

performance of his or her functions.

(2) The Chief Executive Officer of the office of the

Commission:

(a) shall be responsible for the management of and

administratrive control over the staff appointed

or seconded in terms of subsection (1)(a) and (b)

respectively

(b) shall subject to the Exchequer Act, 1975 (Act 66)

1975

(i) be charged with the responsibility of

accounting for state money received or paid

out for or on account of the Commisszeh,

including its Committees.

(ii) cause the necessary accounting and ether

related records to be kept.

n

 

from time to time confer upon or ass;gn to him or

her in order to achieve the objects of the

Commission, and éhall for those ;urposes be

accountable to the Commission‘  
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(3) The staff of the Commission shall be appointed on such

terms and conditions and shall recieve such

renumeration, allowance and other service benefits as

the chief executive officer may determine in

accordance with the regulations.

13. Exgenditure and budget of the Cqmmission

13(1) The expenditure in connection with the exercise of the

Commission's powers and the peformance of its duties

and functions shall be paid out of money appropriated

by Parliament for such a purpose‘

(2) The Commission shall budget for and be allocated the

necessary resources or additional resources to enable

it to exercise its powers and perform its duties and

functions.

QHAPTER III

investigati,,n of Humegflliights Violatitqtlfi

Establishment of the Committee on Human Rights Violation

14. Notwithstanding the provisions of section 2 and without

derogating from the generality thereof, there shall be

established on the date the Commission

 

n

Committee to be known as the Committee on Human Rights

violations.

 

 



 

15.

15

15.

16(1)
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Constitution of the Committee on Human Rights Violation

(1)

(2)

The Committee on Human Rights Violations shall consist

of a Committee Chairperson, who shall be one of the

Commissioners, and such other officials or experts a

the Commission may consider necessary and appoint to

enable the Committee effectively to perform its

functions in terms of this Act.

In effecting the appointments to the Committee, the

Commission shall inter 5115 look for persons with

expertise in human rights, investigations and fact—

finding procedures: Provided that the Commission may

also appoint other professional who in its opinion may

 

assist it, effectively to investigate human

violations.

Powers, duties and functions of the Committee

The Committee shall:

(a) gather details that identify the

 

establish their fate and whereabouts.

(b) investigate and document the factual details of

human rights.

ellectn u

  

n

(d) appoint and supervise researchers and other

assistants to the Commission.

(e) :eglster all allegations :i human

 

violations, both from the Victims as well as the

 

 



 

(2)

(3)

  

relatives of victims.

(f) issue and execute prescribed research warrants

and subpoenas and seize items required in

connection with the investigation of alleged

violations of human rightst

(9) report to the Commission upon their findings as

required by this Act.

(h) carry out and have other powers and functions as

may from time to time be prescribed by the

Commission.

The Committee shall after the conclusion of its

functions submit a report to the Commission for its

consideration.

The Commission may on receipt of the report referred

to in subsection (2) refer the matter back to the

Committee:—

(a) for further inquiry as may be determined by the

Commission.

(b) to perform such further functions as the

Comwi5510h may deem necessary or desirable.

by 9 f, indemnity

Establishment of the Committee on Indemnity and Amnesty.

Netwithstanding the provisions of Section 2, and without

derogating from the generality thereof, there shall be
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established on the date the Commission is constituted, a

Committee to be known as the Committee on Indemnity ani

Amnesty.

18. Constitution of the Committee
 

18 (1) The Committee on Indemnity and Amnesty shall consist

of 6 members three whom, including the Chairman shall

be from amongst the members of the Commission.

(2) The non—Commission members of the Committee shall be

appointed by the Commission in consulttion with the

erJQ}<}\ » Minister of Justice: Provided that one of the

' 4 w) appointees shall be a person qualified to be admltted

t;*5§§k&kj;d , a5 advocate or attorney with at least 10 years

experience or 10 years in the administration of

justice.

19‘ Eynctions of the Committee 

19 (1) The Ccmmittee shall

(a) receive and consider applications for amnesty and

indemnity submitted within the date stipulated

 

this Act.

 

should be given indemnity or amnesty.

(c) report to the Commission the factual

circumstances regarding acts or omissions in  
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respect of which indemnity or amnesty is being

sought.

20. gijgibilitx for Indemnity

20 (1) No person shall be entitled to indemnity/amnesty under

this Act unless:

(a) he or she makes a full disclosure of the acts, or

omissions as well as the circumstances in respect

of which he or she is applying for indemnity or

amnesty.

(b) the act or omission in respect of which he or she

is applying for indemnity is in terms of section

1 of this Act an act with a

 

WWW"
(2) In considering the application for indemnity, the

Committee shall have regard to all relevant

consideration which shall include but shall not be

 

(a) the motive of the applicant in relation to the

offence in question;

  the offence was committcd 1C: pclitical

6: personal motive. The act claimed must not

only have a political motive and object, but it

must be capable of rcalizing that object, in the

sense that, the means and the objectives must be  



(17)

Notes:
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in such a relationship that the idealistic

motives connected with the objectives are strong

enough. For instance, murder should not be

indemnified unless it was the only means

available of attaining the objective. In this

regard one must also take into account the

degree of political involvement of the applicant

in the movement on behalf of which he acted, his

personal commitment to and belief in the cause

(on behalf of which he acted), and his personal

conviction that the offence was justified or

necessitated by the objectives and purposes of

the ideological or political cause.

the context in which the offence was committed,

especially whether the offence was committed in

the course of or as part of a politiCal uprising

or disturbance;

The immediate implication of this principle is

the requirement that the act must he a

consequence of reprisals in general political

uprising and struggle for power and not a

 

personal motives or private aims.

;ar- not

 

part of an action aimed at the immediate

overthrow of the state would net qualify as

political offences and therefore indemnifiable.

 
 



 

(C)

Notes:
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the nature of the political objective sought to

be achieved;

Although this is a relevant factor to be

considered, it must nevertheless be seen in the

broader context of national reconciliation.

Undoubtedly, acts or offences committed in

defence of apartheid would not under

international law qualify as a political

offences. However, this issue was resolved in

favour of amnesty to facilitate the return of

exiles, negotiation for a democratic transition,

and now for national reconciliation. While the

principle is an acceptable one given the present

South African situation, it can not be used to

cover all acts supposedly done in defence of

apartheid and irrespective of the perpetrators.

It would therefore, be overstretching the concept

of political offence if private persons who

support the Government or governmental policy and

1x
,

Notes:

for political motives attacked government's

opponents 0: their property as

 

offenders.

2h:   

includ1ng its gravity;

This is an important consideration particularly

where the incidence of the offence is

indiscriminate in nature. For instance

 

 



 

(d)

Notes:

(e)

Notes:
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support the Government or governmental policy and

for political motives attacked government's

opponents or their property as being political

offenders.

the legal and factual nature of the offence,

including its gravity;

This is an important consideration particularly

where the incidence of the offence is

indiscriminate in nature. For instance

perpetrators of acts which had civilians as their

main targets and which caused indiscriminate

injury and destruction should not qualify for

indemnity.

the object of the offence and whether it was

committed against the government property or

personnel or directed primarily against private

property or individuals;

the relationship between the offence and the

political objective allegedly pursued;

'hat has to be considered in this context wculd

include the directness 0r proximity of the

relationship, or the proportionality between the

offence and the objective. The means used i.e.

the crime and the manner in which it was

performed, must be commensurate to the political

 

 



 

purpose, goal, or objective to be served.

(9) whether or hot the act was in the execution of an

order or with the approval of the organisation,

institution, or body of which the applicant was

allegedly a member.

Functions of the Committee.

Power to grant Indemnity

21. (1) Subject to the provisions of this Act, the Committee

shall recommend to the President the grant of

indemnity to

(a) persons who may be liable for prosecution;

(b) persons who are awa;ting trial or undergoing

trial;

(c) persons who have already stood trial but are

awaiting sentence;

in relation to ac-s 0: emissions committed with the

politlcal objectlve.

No proceedings, either civil or criminal, shall be

continued in any Court of Law against any person in

ac: far which indemnlty has been

 

   
further detained in respect 0 that act.

Power to grant Amnesty

22. {1) Subject to the provisions of this Act, the Committee

 
 



 

may recommend the grant of amnesty to:

(a) persons who have been convicted of an offence and

who are serving or who have served a period of

imprisonment;

(b) persons who have been convicted of an offence and

who have received a non— custodial form of

punishment;

in relation to acts or omissions committed with political

objective.

Applications for Indemnity and Amnesty

23. Any person wishing to apply for indemnity o: amnesty by

virtue of these provisions of this Act may lodge an

application with the Commission in the prescribed manner.

Procedure for Indemnity and Amnesty Applications.

24. (1) The Committee shall consider and investigate every

application submitted to it in terms of this Act.

(2) After considering the application as well as an

eVLdence presented to the Committee, the Committee

he discretion, determ

 

n its EC

 

a;plicant qualifles for indemnity or amnesty.

(3) The Commlttee shall submit a report containing ;:5

findiwgs, conclusions, and recommendations to the  
 



 

Commission and the President.

25. The report of the Committee shall form part of the final

report of the Commission which shall be laid before

Parliament. Provided that the names of persons involved in

the offences shall not be disclosed in such report.

CHAPTERA!

Granting of Compensation and Rehabilitation of Victims.

Establishment of the Committee on Compensation and Rehabilitation

of Victims.

26.

27.

Notwithstanding the provisions of section 2, and without

  mderogating from the generality thereof, th shall be

established on the date the Commission is constituted, a

Committee to be known as the Committee on Compensation and

Rehabilitation of Victims.

Constitution of the Committee on Compensation and

Rehabilitation of Victims

The Committee shall consist of a Committee Chairperson, who

shall be one of the

    
consider necessary and appoint to enable the CommLttee

effectively to perform its functions 1n terms of this Act.

Functions of the Committee

 
 



 

29. (1) The

(a)

(b)

(C)

(2) The

Committee shall:

receive, document and investigate applications

for reparations from victims;

identify persons entitled to compensation and
W

recommend accordingly to the Commission;

make recommendations to the Commission as to the

appropriate legal, institutional and

administrative measures to deal with compensation

and other claims from victims‘

Committee shall after the conclusion of its

functions submit a report to the Commission for its

consideration.

(3) The Commission may on recelpt of the report refer a

matter back to the Committee for further inquiry or

deliberation.

Powers of the Committee

30. (l) The Comm:tt;e Shall have power to

 

that Victims receive be

  

recommend that police justlce, health, an

 

services and other personnel concerned with the
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rehabilitation of victims be given further

training to enable the to cope better with the

needs of victims.

 

(2) The Committee may also recommend to the Minister the

legal measures necessary facilitate the rehabilitation

of the victims.

3%“deWm)

 
 


