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The Convenor

Technical Committee on

“Fundamental Rights During Transition”
Multiparty Negottation Forum

world Trade Centre

KEMPTON PARK

Dear Sir

DEMOCRATIC PARTY PROPOSALS : SECURING FUNDAMENTAL HUMAN RIGHTS
DURING TRANSITION

i On bshalf of thea Democratic Party, I have pleasure in
enclosing a copy of our draft Bill of Rights entitled
"Freedom Under the Rule of Law”™ : Advancing Liberty in the
New South Africa", published for information and comment

on 11 May 1993.

2. The Democratic Party believes that our working document
should form the basis of a rights’ charter during both the
interim and finalised phases of constitution making. The
articles in it are elaborated upon in both the
zp;;qqqgt1nn (P1=111) and in tha axelanatery notes

1 Although our document is a working draft, which might be
smended at a later stage, we submit it now on the basis
that it contains the core of essential rights and values
which merit constitutional protection. It also provides
the detailed mechanisms for snforcement procedures.

4, We also draw your Ccéfimittee’s attention to the Interim
Report on Human Rights of the SA Law Commission (Project
88 : August 1891). AlLhvugh uur plroposals diffar in
several respects from the Law Commission report, we do
believe their document contains many carefully formulated
proposals which are the product of disinterested
analysis. We further believe that the important work of

One Nation. One Future. Een Nasie. Een Toekoms.
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your Technical Committss weuld be greatly assiotod by the
appointment as an expert advisor, of Mr Justice P J J
Olivier, the project leader responsible for the SA Law
Commission’'s Draft B111 of Rignhts.

Yours sincerely

2 ‘fﬁ._‘»

DEMOCRATIC PARTY SPOKESMAN ON JUSTICE
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Righs, wrise to The Chairman, National Policy Advisory Committee, P O Bax 1475, Cape Town,
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INTRODUCTION

Li Dolauvasy 1993, Dy 1.J. De Baer MP (Leader) and Mr KM Andrew MP (then
Chairman of the Policy Advisory Committee) appointed a committee to formulate a Draft
Bill of Rights for the Democratic Panty.

The core committee consisted of Mr HJ. Bester MP, Mr D.H.M. Gibson MP, Mr P.S.G.
Leon and myself.

This committee met with a group of leading legal academics and practitioners, over a

two-month period, to draft this Bill of Rights. This party owes a considerable debt of

gratitude to these capest wusullants. They are:

2 Professor Dennis Davis: Director, Centre for Applied Legal Studies, University of
Witwatersrand, Johanoesburg;

@ Mr Gilbert Marcus, Advocate, Jobannesburg Bar;

® Professor Etienne Mureinik, School of Law, University of Witwatersrand,
Jobannesburg,

@ Mr David Unterhalter, Advocate, Jobannesburg Bar.

The input from our cousultants was immense, but the final draft is the responsibility of the
Dewocratic Party commitnee. :

Immediately on publication, this Draft Bill will be referred to a further group of eminent
South Africans and key DP members for their consideration and comment. Those who
bave agreed to undertake this task are:

Professor Edwin Cameton; Professor CJ.R. Dugard; Mr Colin Douglas; Professor Gerhard
Erasmus; Mr Thaka Scboka; Professor Charles Simkins; Ms Dene Smuts MP; Mrs Helen
Suzman; and Professor Richard van der Ross.

Certain of our copsultants and commeatators arc members of the Democratic Party, others
are pot. But due to their different perspectives, expertise and identification with the
principles of liberal democracy, they will assist in our task of producing a distinctive Bill
of Rights which does not pander to narrow sectional or party political prejudices.

This Bill of Rights is 5o drawn: it has accounted for the latest developments in
constitutienal jusioprudance - but hae attempted to remain tmie tn the philsnphy pinnesresd
in our cause by, for example, Jannie Steytler, Colin Eglin, Zach de Beer, Donald Molteno
QCnndMuHclmmnndmnﬂmothmwhonunmdthenmofﬁwmduk
limu.'nlednﬁBillinlhlidnwmliinmmplto;ivebodyudmmnothcpmy‘s
commiimenttoequdjum.memeofmnndmeudvmmemotum.\vemc
mmmpdtommpdkymdsdmmuicmmﬁmkdowmm.

We do not believe that every, or cven most, policydaimsqualifyacu-dmﬁomlﬂghn. We
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have, rather, formulated a core of essential rights which attempt to barmonise the quest for
equality, 80 assiduously denied to our citizenry by apartheid, and the preservation of
individual liberty, which must be the lodestar of a new democratic South Africa.

This Bill of Rights, drawn to be at the heart of a new constitution, commits our country to
cquality, and sets its face against discrimination, especially against racial discrimination.
Equally, this Bill recognises - and preserves - spheres of individual privacy immunc from
encroachment by any government, authority or neighbour. It does not do so, however, in a
manner which will give legal recognition to attempts to privatise apartheid.

While most of the rights contained in this Bill are terse and simple, several are claborate
and detailed. We make no apologies in this regard. Such sections detail, with precision,
the civil liberties amd procedural rafeguards necessary to secure individual fresdom against
oppression.

A distinctive feature of our Bill is its enforceability mechanisms. These too are detailed in
this charter, including novel provisions to secure information from the organs of State,
innovative rights to administrative justice and case of procedures to allow the poor and
inarticulate to approach the courts for relief. Fundamental to our Bill is recognition of the
fact that without effective means of enforcement, legal rights will hecnme. little mare than
moral claims, readily ignored when the forces of government find it convenient to do so.
In every clause, the drafters of this Bill took heed of the waming of United States
Supreme Court Justice William J. Brennan against creating "paper promises whose
caforcement depends wholly on the promisor's goodwill, rarely worth the parchment on
which they were inked”.

Owr Bill takes the view that pnlicy formulation - from the detailed pravision of bealth
services to the allocation of housing - is the preserve of pariiament, not the constitution.
Wehopcthatgovments-mdlhei:policies-willchmptomut:hnging
circumstances. But because the promises of a Bill of Rights could be empty, cruel words
echoing in a wasteland of deprivation and denial, we provide for a standard of justification
which empowers the citizen to obtain from government the entitlements to the means of
survival. This article, together with sssociated provisions relating to equality and
affirmative action, is tightly drawn. This Bill does not, therefore, provide a laundry list
offering the panoply of human happiness or perfection. It demands of govenment nrational,
honest juitifications for policy decisions providing such eatitlemeats. *Rationality” or
"reasonablences® are therefore the standards of justification provided for in this Bill.

Our document also provides the legal building blocks for honest, accountable government
located in the framewourk of a participatory democracy. It is an attcmpt to foster
democratic decision-making, the surest guarantee of good government.

It is not the province of this Bill to determine the hierarchy of the future court structure.
However, the committec was unanimously of the view that the constitution should allow
theBﬂlofm;hﬂwbewfmblethm'htheuiﬂh;&meOwttmam.witha
ﬁnﬂappedlyin;mtheAppcﬂdeDlewhlcbmigbt.inmm,pmﬁdeforanupm
constitutional appeal court. We do, bowever, wau of W sigaificant danger of vesting sole
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power for counstitutional interpretation in one, specially created count. Such a device could
become (00 contentious, powerful and politicised.

It is also the Constitution ~ and not the Bill of Rights itself - which must provide the
detailed mechanisms for entrenching this Bill (and for crucial companion rights such as
the regularity of clections, the division of legislative competencies and the form of the
State itself). However, the drafting committee is of the view that the Bill of Rights merits
special protection against ecasy amendment or encroachment. The constitution must specify
super-majorities (in various legislatures if necessary) to inoculate the Bill against
interference by a simple parliamentary majority.

It is hoped that_this draft Bill of Rights — which the Democratic Party will doubtless
amend and perfect - offers the reality of an open, democratic society governed by
principles of personal freedom and simple justice, anchored in the Rule of Law.

AJ. LEON MP
CHAIRMAN: DRAFTING COMMITTEE
MAY 1993

N B Explanatory notes on certain Articles of thie Bill of Rights appear at the back of
this document on the pages indicated in the text.
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FREEDOM UNDER THE RULE OF LAW:
ADVANCING LIBERTY IN THE NEW SOUTH AFRICA

PREAMBLE

Arising from a history in which the values of dignity and equality have been violated by
the State and the policies of Apartheid;

Recognising the inberent dignity and the inalienable buman rights and fundamental
freedoms of the individual;

Believing in the need to secure democTacy, liberty, justice and prosperity for all;
Dssiring peace and reconciliation;

In_the conviction that the rights recognised in this Bill of Rights are the essential
conditions of democracy;

We hereby commit oursclves to these rights as the foundation a society governed by the
Rule of Law.

ARTICLE 1: GUARANTEE. OF RIGHTS

1. mnﬂlofkim;mmtmtheﬂghucuhﬁnedinit.myshdlbuupemed
and upbeld by all organs of the State and government, whether legislative,
executive or judicial and, where: applicable, by all persons in South Africs. and
shall be enforceable by the Supreme Court of South Africa.

ARTICLE 2: RIGHT TO EQUALITY

2.1 Bv-ypumlhlﬂmmcﬁwtoequlm;tmem.mdthcmmumquemly
be mo discrimination, whether direct or indirect.

22  Discrimination means unjustified differentiation. Differentiation on the ground of
race, ethnic origin, colour, gender, scxual ofientation, age, disability, religion,
creed or conscience shall be presumed unjustified unless it is part of a rational
programme intended to remedy substantial inequality.

23 Differentiation shall be considered justified whea it is the result of a decision
madeinthecxerdleo(lhetypco{pﬁvmchoiwwhichmnumml
sutonomy.

[mexplu-torynouondmezmpemonprohhhdommmt.]
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ARTICLE 3: RIGHT TO LIFE

3.

Every person shall bave the right to life, and no person shall be deprived
arbitrarily of his or ber life.

(The expw note on clause 3 appears on page 11.]

ARTICLE 4: RIGHTS TO DIGNITY AND PRIVACY

4.

Cvery persol sball bave the 1ight lu the prutection of his or her dignity and
privacy.

ARTICLE §: RIGHT TO LIBERTY

5.1

52

Every person shall have the right:

5.1.1 to liberty and security of person and shall not be deprived of such rights
except in accordance with the law;

S.1.2 to be secure against unreasonable searches and seizures;
5.1.3 not 1o be arbitrarily arrested, detained or impnisoned;

5.1.4 not to be subject to torture or to cruel, inhuman or degrading treatment or

punishment.
Every person who is arrested or detained shall have the right to:

5.2.1 be promptly informed, in a language which he or she understands, of the
reasons for the arrest and of any charge;

$7 7 retain and inetruct 2 lagal practitioner of hie or her choioce, to be advised of
this right without delay and, where the interests of justice 80 require, to be
provided with legal representation by the State;

$.2.3 be released or charged and tried within a reasonable time, before an
ordinary court of law;

5.2.4 pending trial, save for good cause shown, be released on bail which is not
excessive, or on reasonable guarantees to appear at trial;

£28 valhvd;tulyuflﬂouah\kkul‘u&hlwm lu @ wun of law
and be released if such detention is unlawful;

$2.6 compensation in the event that such arrest or detention is unlawful.

I[Thcexplmalo:ymondluus.zappemmpaplz.]
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Every acciused person shall have the nght:

53.1

§s32

533

53.4

5.3.5

5.290

53.7

TS

v

10 be informed, with sufficient particularity, of the offence with which he or
she is charged and to be tricd without unreasonable delay, in a language
which such person understands;

not 10 be a compellable witness against himself or herself,

to be presumed innocent, until proven guilty, according to law, in a
procedurally fair trial, before an ordinary court of law,;

to a public trial;

to be represented by a legal practitioner of that person's choice and, where
the interests of justice so require, to be provided with legal representation
by the State and to be advised of this right at the earliest opportunity;

non 10 be wouvivied, widvas, whes ssmmitted, tho offence charged was an
offence under South African law, and not 10 be sentenced more severely
than would have been permissible when the offence was committed;

nottobctried;yhtormoffenccofwhichheorﬂuhnbemﬁmlly
acquitted or convicted.

[The explanatory note on article $.3 appears on page 12.]

_WAMEWS
6. Every person shall have the right to:

6.1 freedom of comscience and religion and, consequently, the State shall not
favour one religion over another;

62 freedom of speech, thought, belief, opinion and expression, including
freedom of the press and the other media of communication. In respect of
the exercise of its control, if any, over any public media, the State sball
enanre. diversity of expression and opinion;

6.3 freedom of peaceful and unarmed assembly;

6.4 freedom of peaceful association, subject, bowever, to the provisions of
article 2. _

7.1

Every citizen and permaneat resident shall bave the right to entcr, remain in and
leave South Africa;
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72 no citizen may be deprived of his or her citizenship.

ARTICLE &: YOTING RIGHTS

8. Eveéry citizen of voting age sball bave the right to:
8.1 vote in elections for public office;
82 stand as a candidate in such clections;

83 form, and/or be a member of, any political party.

ARTICLE 9: RIGHT TO PROPERTY

9.1 Evuypcmnshaﬂhlvethetight,inmypmofSomhAﬁiu,toacquire,awn,or
dispuse uf auy form of immovable and movablo property, individually or in
association with others;

9.2 legislation may authorise the expropriation of property in the public interest,
subject to the praper payment of equitable compensation which, in the event of a
dispu&,ahallbedcumtnedbymoﬂimrywunoflw.

ARTICLE 10: RIGHT TO FAMILY LIFE
10. Every poroon of full ags chall have the right to marry a persnn af his ar her chaice
and to establish a family.

11.1 Bu,ddm:hﬂlbemﬁﬂedmthefoodmdmmryfmmivd;to
*mem;mmmmm;mahﬂcmm;mdmadm

and bealthy cavironmeat.

11.2 It is the province of Parliament, and of any other authority lawfully exezcising
muhmmmmmmmmﬁumwtoumﬂhed.
Conscquently, any such decision which is justifiable shall be considered to comply
withxhisuﬂclo.Adadsimwhichhmmblemdpncﬂablemdwhich

the limitations on the resources available to realise the relevant
catitlement shall be considered justifiabie.

[Thcexpl:mlorynoteonnﬁclellappwsonpuelz.]
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ARTICLE 121 FREEDOM OF LEARNING AND EDUCATION

12.1

122

123

The freedom to study, learn and teach shall be guaranteed.

The State shall not try to shape education or culture in accordance with any
particular political or ideological commitment.

The academic freedom of every university and similar institution of higher
learning shall be guaranteed.

(The explanatory note on article 12 appears on page 13.)

ARTICLE 13; RIGHTS TO LANGUAGE AND CULTURE

13.

Subject to clause 2, every person shall have the right to practise, profess, cajoy,
maintain and promote his or her language and culture.

ARTICLE 14: RIGHT TO ADMINISTRATIVE JUSTICE

14.1

142

No person shall be affected adversely by a decision made in the exercise of public
power which is unlawful, unreasonable or procedurally unfair,

every person adversely affected by a decision made in the exercise of public
power shall be entitled 10 be given reasons, in writing, for the decision.

[The explanatory note on article 14 appears on page 13.]

ARTICLE 15: RIGHT TO INFORMATION

15.

Bvery citizen sball bave the right to obtain from the State, and from any organ of
State or Government, with due expedition, all information:

151 concerning the organisation of such organ, its decisions and decision-
making procedures, its rulcs and policics;

152 beld by the State concerning such citizen.

N.B, This article must be specifically read together with the derogation clause contained

in article 18.

[Tle cxplanatory note on article 15 appeacs ou pege 14.)

ARTICLE 16: RIGHT TO REMEDIES

16.1.1 Any law or action in cootraveation of this Bill shall be, to the extent of the
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contravention, invalid;

16.1.2 a court of competent jurisdiction shall have the discretion to allow any organ of
Government or State, at any level, whether legislative, executive or judicial, to
correct any defect in the impugned law or action within a reasonable period and
subject to such conditions as might be specified by it;

16.1.3 until such correction, Or until the expiry of the time limits set by such court,
whichever he the shorter, the court may direct that the impugned law or action be

deemed valid.

162 Any person who asserts that a right contained in this Bill has been infringed or

163 The courts and the executive shall be under a duty to ensure that the rights
contained in this bill shall be capable of being exercised and protected effectively
and cxpeditiously without unnecessary formality or constraint.

164 In determining disputes cuccining the rights contained in this Bill a court shall
adopt procedures which ensure the full ventilation of the issues in dispute.

165 The rights coatained in this Bill shall be capable of enforcement, in the Jiscretion
of a court:

16.5.1 byminmedpenonocﬁngonbehalfof:dmmwhichsuchpcmn
belongs;

16.5.2 byapemnactingonbehalfofmimmdpumnordmmt
reasonably able (0 enforue Lhe 1iglits contained in this Bill.

16.6 Subjec:mthepmvisiouotthisBill.acoMshdlh:vethepowartomkeall

restitution to persons who have suffered an infringement t0 their rights.

[Theameuﬁdelﬁappcmonmeu.]

ARTICLE 17: PRISONERS' RIGHTS

17. Save totbeextentnemwytomyoﬁtuupmper purposes of punishment, 80
pziwnu:hanbedepdvedoftheﬁghueonnimdinmismuwlelybymof

his or her imprisonment.

18. TherightlcontlindinthilBﬂlmynD(bercﬂricwdexoeptbthhnm
grnemnl lppuwim.pmvidedthlt:
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18.2

183

184
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such restriction is permissibie only 10 the extent demonstrably necessary in
a free, open and democratic society; :

such restriction may in no case nullify the essential content of the right;

such restriction is consistent with South Africa's obligations under
international law;

subject to article 19, this anticle (18) and the following articles may oot, in
avy wanue I wdttited arisles 11,5 (cave for 534), 61,64 7,92, 1.
12, 13, 14, 16, 17.

[The explanatory note on article 18 appears on page 15.]

ARTICLE 19; SUSPENSION DURING A STATE OF EMERGENCY

19.1

19.2

The rights in this Bill may be suspended only in consequence of the declaration of
a state of cmergency made under an Act of Parliament, provided that:

19.1.1

19.1.2

19.1.3

19.1.4

19.15

19.1.6

a stals Ul vuivigeicy may be deslared oaly whors the cegurity of the
State is threatened by war, invasion or general insurrection or at a time
of natural disaster, and if the declaration of a state of emergency is
demonstrably necessary 1o restore peace and order;

no action, whether a regulation or otherwise, may be taken under that
declaration, unless it is demonstrably necessary to restore peace and
order,

the declaration of a state of emergency and any actinn, whether a
regulation or otherwise, taken in consequence of that declaration, shall
cease to have any effect unless the declaration is ratified by a two-thirds
majority of the total number of the directly elected members of
parliament within two weeks of the declaration;

s state of emergency shall endure for no longer than three moaths,
provided that it may be rencwed, if it is ratified by at least two-thirds of
the total number of the directly clected members of parliament;

no declaration of a state of emergency shall have retrospective cffect;
the Supreme Court shall be competent to enquire into the validity of any

declaration of a state of emergency, any renewal thereof, and of any
action, whether a regulation or otherwise, taken under such declaration.

Neither the enabling legislation providing for the declaration of a state of
emergency, nof any action taken in consequence thereof, shall permit or authoriss:

19.2.1

the creation of retrospective crimes;
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19.2.2

1923

1

i
1]

[] l‘l

14

the indemmnification of the State, or its officials, for unlawful actions
taken during the state of emergency;

the suspension of this clause (19) and of clauses 1, 3, 5.1.4, 5.3, 6.1, 10,
14, 16, 17 of this Bill.

Any person detained under a state of emergency shall have the following rights:

193.1

19.3.2

193.3

19.3.4

19.3.5

193.6

193.7

an adult family member or friend of the detainee shall, as soon as
reasonably possible, be notified of the detention;

the names of all detainces and the measures in terms of which they are
beingdﬂﬁned&haubepublhhedinthcﬁnmmmmn
seven days of their detention;

the detention of a detainee shall be reviewed within seven days of his or
hudcmﬁmbytthupmmsCounwhichshaubeemitled to order the
uleneofwchldeuineeiimilﬁedthnamhdctendonisnm
Jowoustrably necessary to restors psacs and order. The State shall snbmit
written reasons tojwﬂythcdmmionofthedetﬁmtothe&un.md
sh:ﬂmnhhmedﬂdmwimwchmnmhmwmdlys
before the review;

adeuinecshnllbeentitledt‘oappeubefontheCnuninpemon.mdbe
represented by legal counsel, and to make representations against the
continuation of his or her detention;

a detaines shall be entitled to have access to legal representatives of his
or her choice at all reasonable times;

ndﬁmmﬂndlﬁmuhnnmwauwdkalpnwﬁmofm
or ber choice;

under 00 circumstances shall a person detained under emergency

regulations:

(1) be detained for longer than 14 days,;
(Z)bedminedapinuponotmhwqucntlohhorherrelmc,tm
auhﬂa;ntinliy the ssme reasnne submitted in justificatioa of the original



7

EXPLANATORY NOTES

EXPLANATORY NOTE ON ARTICLE 2: EQUALITY

Of the conditions necessary to permit democracy to tlounsh, equality 15 one ot the most
fundamental. But the most prominent feature of the South African social order has been
discriminativn; must conspicuowly, 1acial discrinination. The new Constitution must
commit itself to equality, and set its face against discrimination, especially against racial
discrimination. This Bill of Rights, drawn to be ihe beart of that Constitution, s0 commits
itself.

But what is discrimination? Nu sociely can [unction withoul makiog distinctions. Indeed, it
is a characteristic of successful societies that their means of differentiation are precise: that
they succeed accurately in distinguishing the meritorious from the unmeritorious; the just
from the unjust; the productive from the unproductive. When is differentiation permissible
and when ought it to be outlawed? The answer of this Bill of Rights is that differentiation
is permissible whea it is justified, and impermissible when it is not (article 2.2). Only
when differentiation 1s not justitied does 1t merit the pejorative ‘discrimination’.

The effect of that answer is to permit the coyrt that enforces this Bill to condemn as
discrimination an arbitrary exercise of power which may be thought to fall outside of the
best known categories of discrimination, such as racism or sexism. One effect, for
instance, might be to empower 8 court to outlaw a particular differentiation made on the
ground of pregnancy without reaching the controversial question whether it constitutes cex
discrimination. If differentiation on the ground of pregnancy is unjustified, it is
discrimination, and therefore unconstitutional. The court need not engage in complex
debates about whether differentiation that prejudices only women, but not all women,
discriminates against women.

Despite the generality of this approach, in article 2.2 the Bill recognises that differeatiation
on the specific grounds of race, ethnic nrigin, colour, gender, sexual arientation, age,
disability, religion, creed and conscience are generally arbitrary, and therefore generally
unjustified. But discrimination has created pervasive inequality in this country, and if we
are to take the commitment to equality seriously, we have to acknowledge the need for
affirmative programmes to undo existing inequalities.

However unpalatable it may be, we bave to acknowledge, 100, that if such programmes arc
to benefit their legitimate beneficiaries and no one clse, they will bave 1o use the same
criteria for differentiation as those which brought about the inequality. Article 2.2
authorises such programmes, provided that they are rational. A programme would not be
rational if, say, it was not focussed to reach its intended beneficiaries, or if it continued to
operate after it had done its work.

Article 2.2 recognises also that, although differentiation on any of the grounds there listed,
unless it is part of an affirmative programme tn undo inequality, is usually abhorrent,
sometimes it may be desirable. It may be desirable, for instance, to educate members of

different religious persuasions separately about their religions, and for that reason it may
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be necessary to differentiate on the ground of religion. Or it may be necessary to scgregate
lodgings by gendez, in order to protect women residents from sexual harassment or assault.

These are justified differentiations, and they are not discrimination. Article 2.2
consequently recognises that differentiation, even on one of the grounds listed and not for
the sake of countering inequality, may be justified. It is for this reason that differentiation
on one of the grounds listed is only presumed unjustified. The presumption can be
rebutted by demonstrating a justification of the kind just outlined. This formulation is
flexible enough to permit a court t0 require a more compelling justification to legjtimise
some types of differentiation (¢.8. racial differentiation) than others (e.g. religious
differentiation).

Some favour a Constitution which seeks to optlaw discrimination only in the public sector:
only whea the State may be considered respansible for the discrimination. But there is an
important sense in which the State is always responsible for discrimination: it can always
legislate to outlsw discrimination (unless the Constitution forbids it to legislate, in which
case the State is responsible because of the Constitution).

Despite that, it remains true that few would argue for State intervention against all
discrimination anywhere. Almost everyone recognises the need for some sphere of privacy
in which the choices that individuals make can be made on any ground whatever, however
arbitrary, without any liability to justify them. The choice of whom to invite into our
homes, for instance, falls into that category. So does the chaice of whom to favour with
ourchaﬁty,mdsodoumechoiceofwhomtommy.

Rather than trying to confine equality to the public sector, understood as the area in which
the State is responsible, it scems better to recognise that there is a sphere of privacy
within which decisions to differentiate need not be justified. Article 2.3 recogniscs that the
constitutional commitment against discrimination should not intrude into the sphere of
privacy. :

But to recognise a spherc immune from intervention against discrimination is to invite
racists and other discriminators to take shelter there. Many will try improperly to expand
the shelter given to discrimination by the need to protect privacy; immunity invites abuse.
To guard against this danger, article 2.3 confines immunity to decisions made in the
exercise of the kind of private choice necessary to preserve personal autonomy.

There arc many in this country now who ae aurious to retain the privileges hostowed by
apartheid. Many of them bope to achieve that goal by removing activities hitherto in the
public domain to the private, expecting that there those activities will be insulated from
the commitmeant of the new social order to root out discrimination.

'IheConstltuﬂonmwnotbepmytothouem.andthismllofmghuwmnmbe. Its
neogniﬁonofuphmofpﬁvacyimmmﬁommymdtmjuniﬁwm.memu
csseniial 1o pruic ajgilinmt viwsilau Swewe luswws rwasblvesy srassmewt Lo r-u.—iho‘ te beoome o
shield for private apartheid. Article 2.3 is drawn parrowly to guard against that possibility.

Forthcslmemﬁudomofanodnmn,avitd ideal, but one to which many are now
appealing as a sheiter for private apartheid, is in article 6.4 expressly made subject to the
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guarantee of equality.

What society considers to belong within the sphere of privacy, of course, changes with
time. At one stage it was commonly accepted that the terms of private employment were a
matter for the employer and the employee, and that the State should ot intrude. Now the
legal regulation of private employment is pervasive and commonplace. At one stage it was
generally accepted that social clubs fell into the core of the sphere of privacy, and that if
such clubs chose to exclude blacks or Jews or women, that was their prerogative. There is
now a growing body of opinion that such clubs oftsn supply public goods - such as
business opportunities - to which all should enjoy equal access.

These developments require us to recognise that the boundaries of privacy are constantly
shifting, and that the Constitution, or its Bill of Rights, cannot, therefore, finally define
them. The court entrusted with interpreting article 2.3 will have to define and redefine the
boundaries of privacy from time to time, as society's conception of that idea matures and
develops.

Note that the prohibition on discrimination in article 2.1 outlaws both direct and indirect
discrimination. Direct discrimination is overt discrimination. The concept of indirect
discrimination hits at appareatly ncutral practices which have differential impact; for
instance, a recruitment policy which requires all mathematics teachers to be six feet tall.
Such a policy, although it made no reference to race or sex, would favour mea over
women and some races nver nthers Since the palicy wonld nat he justified as fnstering
good mathematics teaching, it would be discriminatory.

Note, finally, that the prohibition on discrimination in article 2.1 is expressed to be a
consequence of the right to equal treatment; it does not exhaust the content of that right. It
can be as much of a denial of equal treatment to fail to differentiate as to differentiate. It
bas been observed, for instance, that some of the most serious denials of equality to
women take the form of expecting women to be the same as men, or treating them as
though they were. Article 2.1 is framed widely enough to strike at inequality in that shape.

EXPLANATORY NOTE ON ARTICLE 3: RIGHT TO LIFE

This Bill of Rights has adopted the South African Law Commission's formulation (Project
58: August 1991) of & so-called 'Solomonic solution' to the vexed question of capital
punishment. Thus. article 3 is a middle cnurse. hetween the retention of capital prnishment
and the abolition thereof.

Accordingly, this Bill recognises the right to life as fundamental and does not cxpress
itself for or against capital punishment. It leaves it to the court to deliver (in the words of
the SA Law Commission: 1991 at 277) "a finely balanced judgment in the light of inser
alia, empirical evidence®. The General Council of the Bar of South Africa has also,
recently, cndorsed this approach (May 1993).

Purlisaucnl will Ue able (v legilate vu e insue and it will be [us the Cowl (v Jelesie
whether such laws comply with, or infringe, this Bill.
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The court will also be able to consider whether or not judicial hangings transgress the
provisions of article 5.1.4 which prohibits, inser alia, "cruel, inhuman or degrading
treatmeant or punishment® of persons.

Coansistent also with the SA Law Commission, this Bill considers the legality of abortion
(and any limitations thereon) to be the province of the courts as the final determinator.
This will enable Parliameat to enact legislation to liberalise the current position in our law
as stated in the Abortion and Sterilisation Act 2 of 197S. But the courts would then have
to adjudicate upon the constitutionality of such a measure with due regard to the
provisions of this Bill which will include a balancing of the various rights provided in it
and the demands of society at the time of the judgment. These include geader equality
(astiole 2); the right tn life (article. 3); the right tn dignitv and orivacy (article 4) and the
fundamental freedoms contained in article 6.

» - g

This article states a person's rights on arrest. The article creates fundamental rights for an
arrested person, including the right to be charged and tried within a reasonable time and
the right to bail pending trial except for good cause. Altbough certain of the rights are
common to most Bills of Rights, the clause ia novel in that it provides a constitutionally
entrenched right to compensation in the event of unlawful arrest, and, by implication,
prohibits Parliament from ousting the jurisdiction of the courts to pronounce upon the
validity of any person's deteation.

Wﬂﬁmwmm

Thic clause entrenches a number of significant rights in a criminal trial. Among the most
significant are an accused's right to remain silent and the right to legal representation at
State expense, where the interests of justice so require. The clause, by implication, outlaws
the use of tainted evidence and expressly prohibits the use of cruel and unusual
punishment. In common with most Bills of Rights, it also prohibits the enactment of
retrospective offenses or punishments and constitutionally protects a person's right against
double jeopardy.

me
ESSENTIALS OF LIFE

A Constitution, and especially its Bill of Rights, must aspire to guarantce the conditions
necessary for democracy. Without the basics of life, it may be impossible to properly
cxercise one's democratic rights. Entitiement to the means of survival must, thesefore, be

pmumdbytbco:mnitution.

This Bill of Rights, bowever, acknowledges also that the manner in which that entitlement
iswditcdinmnuﬁotthelegidmmndtheuemﬁve:tommmeeboimmmry
to realise the catitiement calls for a kind ofexperﬁsethatmlythmb:mhu of
government command, and for clectoral accountability, which only those branches enjoy.
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The Bill consequently respects all such legislative and exccutive choices, as long as they
are juetifishie: which i tn gay. that they are marle. honestly and rationally.

But where the choice is not justifiable, the court enforcing this Bill will conclude that its
authors are not taking the entitlement to the essentials of life affirmed bere seriously, and
it will set aside the decision. That does not require - or permit - the court to make policy
choices. It requires the court to review policy choices made by legislators and officials; a
function comfortably within the judicial province, and one that good judges are well
qualificd Lo Jischarge. The ncecssity that such roview imposes upon the legislature 2nd the
executive to justify their decisions, moreover, will also foster thoughtful decision-making

and good governmeat.

MWWLW
EDUCATION

The light of learning is also the torch of democracy. True leamning, independent of
ralitical rontral. is the nemesis of tymnny, Recngnising that, the authers of apanbeid
rwisted education into a means of repression. Never again can that be permitted.
Democracy means that decisions are taken by persuasion, ratbea than coercion. True
persuasion can take place only in a culture which respects learning. Unless learning
flourishes, therefore, democracy cannot be attained. And without freedom, learning cannot
flourish. This Bill of Rights secks to guarantee the freedom and independence of learning.

During apartheid; among those who most constantly kept alive the idea of democracy, and
indeed the values affirmed in this Bill of Rights, were the indcpendent universities. They
became, in consequence, targets for repression. This Bill seeks to put them, and all
 institutions of higher leamning like them, beyond further interference.

EXPLANATORY NOTE ON ARTICLE 14: ADMINISTRATIVE JUSTICE

Whetber South Africa attains demacracy may well depend as much upon the way in which
day-to-day government decisions are routinely taken as upon the loftiest and most
abstract aspirations in the Bill of Rights. This article entrenches every person's right, when
adversely affected by governmental action, t0 3 decision which is lawful, reasonable and
procedurally fair. It also guarantees the right to be given reasons for a governmental
decision.

The combined effect will be to require public officials thoughtfully and deliberately to
consider their decisions, to take due account of the impact of & decision on those whom it
affects, to explain the decision to thosc whom it affects, and, where faimess so requires, 10
hear those affected before the decision is taked.

The anicle will thezefore foster governmental processes that are both accountable and
participatory: accountable because decisions will have to be justified to those governed by
them, and panticipatory because those governed will have had an opportunity to influence
them. In short, the article will foster democratic decision-making. It will also reyuire the
kind of decision-making processes that tend to yield well justified decisions. It will



therefore nunture both democracy and good government.

Since the rights given by this article will, like all the other rights conferred by this Bill, be
entrenched, it will be i ible to legisiate them away. That will put an end to the
legislative practics of excluding the jurisdiction of the Supreme Court 10 review
govermmnul decision—making, & pernicious practice by which the government bas in the
past attempted to insulate its decisions from judicial scrutiny, particularly under the
security laws.

We have included this article to secure the citizen's right of access t0 information. That
information includes information used in the governance of the people and specific
information that the State possesses in respect of individual ciliccus. We have not vought
to capture all the relevant considerations that would ordinarily form part of a detailed
statute, but rather have stated the broad principle, and again left further development to the
courts. We regard this right as fundamental apd are doubtful that government would have
sufficient incentive to pass the required legislation to give citizens proper access to
information held by the State in which they have a legitimate interest.

Like many other provisions in this Bill, article 15 may be subject to derogation. Naturally,
article 18 (the derogation clausc) entitles the State not to provide access to all information
on demand should it not be in the public interest to do so. However, government would

then have to demonstrate that such non-disclosure was consonant with the requircments of
an open, democratic socicty. :

The courts are given powers to adopt procedures so- that issues in dispute are fully
ventilated. This provision, inser alia, permits the court to allow for the filing of an amicus

brief, and to admit cvidence and argumeat in 8 generous fashion so that fundameatal
issues of principle may be fully argued and considered by the courts.

The rights and freedoms contained in the constitution may be enforced by way of a class
action, ana furthermure slaudiug is giveu 18 & poraoa to approach the court for relief
behalfofminmmﬂedmwbo.mdmofpnouwhich,mnﬂmmblyeniw
lheirrightl.m“ptovitiomueintendadtodlowawideciassofpemmtohavem
to the courts, whilst giving no licence to public busybodies.

The courts and the executive have a

of being exercised expeditiously and

provision is intended 0 SIADt acices W

example, it is envisaged that the powerless and impecunious may secure access

courts even by way of a letter of complaint sufficiently specific to raisc a question as 10
whetheuighupumeedundenhisBillhavebecninﬁinpd-
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EXPLANATORY NOTE ON ARTICLE 18: DEROGATION

Every Bill of Rights is capable of derogation, since most rights are not absolute or eatirely
without qualification. Thus, one person's free speech is limited by another person's right to
his or ber good name and reputation. The citizen's right to vote is, in any demoeracy,
limited by the right of the State to restrict the franchise to persons of sane mind and those
not serving terms of imprisonment, etc.

15

In this Bill, rather than attempting 10 define the limitations of each right (which would be
almost impossible to codify due to our extensive common law), we bave provided a
general derogation clause to govern most of the rights contained in this Bill, subject to
very strictly formulated principles. Thus, in article 18.1, no derogation is permissible
unless the courts are satisfied that such is "demonstrably necessary in a free, open and
democratic society”. This formulation - in part borrowed from the Canadian Constitution
- will oblige the law-giver (be it Parliament or the courts themselves) to satisfy the test
that the circumscription of any right contained in the Bill is fundamentally consonant with
the practices of a free country, governed as an open socicty according to universally
accepted democratic pringiples.

Furtbermore, no such limitation of any right in this Bill may destroy its fundamental
content (18.2). For example, while a local authority (in article 6.3) may require certain
formalities to be met before a peaceful march may proceed, it may not forbid such a
procession from occurring.

Finally, there are certain rights which may not - in any sease or circumstances - be
limited. These arc listed in article 18.4.
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Some favour the inclusion in the Bill of Rights of what are known, following the Indian
Constitution, as Directive Principles of State Policy. Directive Principles would be part of
the Bill (or at least of the Constitution), but they would not be fundamental rights, and
they would in consequence oot annul Acts of Parliament with which they were in conflict.
The categury of Directive Principles is therefore & halfway station which can
accommodafe valucs thought important enough to merit recognition in the Bill of Rights,
but not important caough to merit the force of a fundamental right. Recognition of a value
as a Directive Principle is a compromise often suggested to resolve conflict between those
in favour of elevating a value to the status of fundamental right and those altogether
against including it in the Bill of Rights.

But what i» (hc wwutcut of e compromise? The point of relegating a value to the
Directive Principles is to deay it the force of a fundamental right. But the inclusion of a
value in the Bill or Rights (or elscwhere in the Constitution), however that is done, sooner
or later generates demands for it to be given some legal effect. [n India, one effect given
to Directive Principles is a power to restrict the fundamental rights. Entailed in that power
is a capacity to immunise from legal challenge government action which is repugnant to a
fundamental right, just because it pursucs a goal postulated by one of the Directive
Principles. In the name of pursuing democratic ends, the power of restriction given 0
Directive Principles may consequently be used to sanction undemocratic means.

The best known theory of Directive Principles is the Indian ope. To include Directive
Principles in our own Bill of Rights would invite tbe adoption of the ideas that have

swis up in [adia absut Diretive Pinoiploo, including tho ideo that they have the powser
to restrict fundamental rights. It may be that the Indian courts have somehow avoided the
worst dangers inherent in that idea. But because the dangers are inherent in the idea, there
can be no assurance that our own courts would do the same. No one can restrain the
internal logic of an idea. To import Directive Principles, therefore, would be to import
their capacity to erode the fundamental rights.’

Lu Ludia, morcover, fundamental righto were given y to ectablich themecelves before the
courts started invoking the Directive Principles to restrict them. It may be that when
fundamental rights are established and flourishing, the harm done by permitting their
restriction is less than fatal. In South Africa, howeves, fundamental rights are still
struggling for their constitutional birth. If we allow them liberally to be restricted before
they cxist, they may well be stillborn.

Futhermore, although Directive Principles may be thought 3 ussful way of remedying the
deficiencies of a weakly drafted Bill of Rights, it is far from clear what they can
contribute to a carefully considered one. A value is sometimes consigned to Directive
Principles to avoid the hard work of resolving a dilemma about whether it should be

! Justice Bhagwati, former Chief Justice of India, once weant so far as to say that ‘it is
only in the framework of the sociomeconomic strirtiee: envisaged in the Directive Priociples
that the Fundamental Rights arc intended to operate’ mmmmmm
1980 AIR 1789 SC at 1847).
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included in the fundamental rights, and, if s, in what way. The Directive Principies may

conscquently become the rubbish bin of the Bill of Rights. Proper attention to difficult
values can avoid this consequence, and produce a far more coherent Constitution.

The rights to shelter and health care, for instance, obvious candidates, since they are so
problematic, for relegation to Directive Principies, are dealt with in article 11 of this Bill
in 8 way which gives them rcal content without usurping the proper province of the
legislature or the executive. The guarantee of equality in article 2 is likewise s0 much
stronger than conventionat alternatives (see the cxplanatory note) as to make the
recognition of gender rights as Directive Principies pointiess.

We consequently believe that, in a thoughtfully drafted Bill of Rights, Directive Principles
are unnecessary, that they can ruin the coherence of the Bill, and that they could
undermine its fundamental rights. [n short, that they would weaken rather than strengthen
the Bill of Rights. This Bill therefore contains po Directive Principles.

ith
I
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From: Lourens du Plessias

Herewith a draft of the first part of our first report
for your perusal, recommendations and for discussion on

our neeting Thursday in Cape Town.

CONF: I DENTIAXL

MULTI-PARTY NEGOTIATING PROCESS

TECHNICAL COMMITTEE ON FUNDAMENTAL RIGHTS DURING THE
TRANSITION

FIRST INTERIM REPORT

1 Introductory ramarks

The Conmittee first met on 10 May 1993 at The World
Trade Ceantre (*‘the first meeting'') and thereafter on
13 May 1993 in Cape Town ('‘the second meeting'')d. It
has also scliwduled @ wewewling fur 18-20 Hay 1993 el The
World Trade Cantre (‘'‘the third meeting'‘'). Dates for
further meetings will Dbe determined at the third
meeting. Meetings with other technical conmnmittees,
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such as the Committees on Constitutional Matters and
the Repeal of Discriminatory Legislation. may also be
neceasary. since this Committee envisages that {(t will,
from 1its particular perspective, somehow have to
address concerns Such as the mechanisms for the
enforcenent of fundamental rights and constitutional
principles relative t0o their effective protection and
judiciocus demarcation.

2 Guiding considerations

At its first meeting the Committee agreed that the
following considerations -- which could of course still
be anmplified -- should guide it in its further
deliberations:

21 The means and mechanism for the protection of
fundanmental rights in the interim period should
be cptimally legitimate SO as not to subvert the
legitimacy of similar means and nechanisms in a
final dispensation.

2 2 Apart from identifying fundamental rights which
are to be proteacted in the intarim period. their
enforceability and the enforcement mechanisms
invoked to this end, are Vvital questions which
will have to receive the Committee's serious
attention. The said mechanisns should alsoc be
accessible and practicable.

2 3 The Committee should start off Dby exploring
‘‘common ground'', i.e. areas of agreenment on
minimal or essential fundamental rights which
could simply not be excluded (n the 1interin
period. To this end the Committee ought to Dbe
down—-to-earth and practical 1in., for instance,
comparing bill of rights proposals which are
already on the table.
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3 Methodology @

As a guide to its del iberations, the Committee
distinguishes the following four categories of rights
which somehow feature in the context of the interim
protection of fundamental rights:

2 1 minimal or essential rights which will simply
have to be accommcdated;

3 2 rights which ought to be accommodated

3 3 rights of which it is debatable whether they
should be acconmmodated, and

3 ¢ rights which should not be acconmodated.

At its second meeting the Committee dealt with 3 1 and
3 2. This report therefore reflects the Conmittee's
initial position on the accommodation of these . two
categoriema of righta in the interin pericod. The
Committee's position is, howvever, subject to change 1in
view of the submissions which may still be received
from interested parties.

4 Rights identified
C(Committee nembers,

It will help a lot if, for our Cape Town meeting. you
can cull rights Dbelonging to categories 3 1 anad 3 2
from proposed bills of rights in -the South African
context (but you can of course also consult other bills
of rights). Please also consider whether we should 1in
any way prioritise the rights wve are going to include.

Also give thought to possible limitations on rights you
include in your liats -- and to all other natters
relative to such rights which you think ought to
receive special attention, e.g. a (further) stay of
executions in relation to the right to life.

Thank you



