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Organi sation of Lesbian and Gay ActlVlsts
P. O Box 7315
Roggebaai
8012 a
Cape Town
South Africa
22 September 1990
Cde Brigitte Mabandl a
Convener
ANC Gender Conmi ssi on
Dear Cde Brigitte
We hereby encl ose for the Gender Comm ssion’s
i nformati on and considerati on OLGA’ s subni ssion on the
Constitutional Guidelines.
Yours in the struggle
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Derrick Fine
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Menber of the International Lesbian and Gay Association (ILGA)



JV' Ongani sation of Lesbian and Gay Activists
P. O Box 7315
Roggebaa
8012
Cape Town .
South Afrlca
22 Septenmber 1990
Cde Zol a Skweyiya
Convenor ANC Constitutional Conmmttee
". Legal and Constitutional Affairs Departnent
Dear cde Zol a and col | eagues
We refer to our letter to you dated 27 April 1990, in which
we advi sed your department that we had set In) a working
group to look into the Constitutional Cuidelines. we hereby
encl ose our subm ssion, Which essentially involves the
proposed anendhent of the Preanble and Bill of’ BEghts so as
to make reference to isexual orientation’
We are continuing with further work in this area, but w sh
our submi ssion to be considered and, we hope, incorporated
at this stage, as we understand that the first draft of the
revi sed gui del i nes/ proposed constitution is under
preparation for circulation and further discussion

Kindly note that we have kept our subm ssion short and to
the point, but we would be readily available to discuss the
content thereof, or to provide further details or
i nformation, should this be needed.
We | ook forward.to the commtteeis response and to further
cooperation in this matter.
Yours in the struggle
Derrick Fine
cc Cde Frene G nwal a (Menber, Wonen's League).
Cde Brigitte Mabandl a (Convenor, Gender Comm ssion).
Cde Nel son Mandel a (Deputy-President).
Cde Thabo Moeki (Director, International Affairs).
Cde Essa Mdosa (Convener, Bill of Rights Commi ssion).
Cde Dull ah Omar (Menber, Constitutional Commttee).
Cde Al bie Sachs (Menber, Constitutional Committee).
Menber of the International Lesbian and Gay Association (I LGA)



gj Or Qani sation of Lesbian and Gay Activists

P. O Box 7315 f

Roggebaal

8012

Cape Town h

South Africa

OLGA’ S PROPCSED AMENDMENTS

to the

CONSTI TUTI ONAL GUI DELI NES/ DRAFT CONSTI TUTI ON

of the

AFRI CAN NATI ONAL CONGRESS

Ngte: CHBA' S submi ssion is arranged under the follow ng
headi ngs: -

1. Introduction.

O ga - Qur Constituency and Ains. |

Supportive ANC Statenents.

Process Fol |l owed in Devel opi ng Qur Pfoposals.

2

3

4

5. Qur Proposals.

6 Qur Mbtivation.

7 Suggestions for Enforcenent.

8

Concl usi on.

1. | NTRODUCTI ON

Qur country has never had a Bill of Rights to protect people
from oppression, prejudice and discrinmnation. In naking
our submi ssion, we are deeply conscious of the fact that the
vast majority of South Africans have been deni ed basic
soci al, economic and political rights for very many years.
Menber of the International Lesbian and Gay Association (|ILGA)



As activists, we are conmitted to building a non-racial

non- sexi st and denocratic South Africa, and we sincerely
hope that, in future, all South Africans, including

oursel ves as | eshian wonen and gay nmen, will be entitled to
fundanental human rights and to be protected agai nst
viol ati ons thereof.

We are mindful of the fact that questions concerni ng gender
and sexual orientation are conplex and sensitive in nature,
and yet they involve inportant issues of principle, such as
the right not to be discrimnated against. WE, accordingly,
nmake our submission in a conradely spirit and in the hope
that our proposed anendrments will be incorporated in the
first draft of the ANCts proposed new constitution/ Tevi sed
gui del i nes, which we understand is currently being prepared
fbr circulation and di scussion

nm

In this docunent, we use the internationally npst widely
accepted terns tlesbians’, tgay nmen’ and tsexua
orientation’.

t The termtlesbians’ refers to wonen who | ove, and are
enotionally and sexually attracted to, people of the

sanme gender.



t The termlgay neni refers to nmen who |ove, and are
enmotionally and sexually attracted to, people of the
smegmvm

i The termisexual orientation’ refers to the sexua
inclination of (i) |esbhians and gay nen (sonetines
referred to as a | honbsexual’ orientation), or (ii)

het er osexual wonen and nen, or (iii) people who have

a bi sexual (honmpbsexual and heterosexual)

orientation.

2. OLGA - OUR OONSTI TUENCY AND Al M5

OLGA is a Cape Town-based non-raci al and non-sexi st

organi satnnu of progressive | eshians and gay nen, and is
affiliated to the United Denocratic Front in the Wstern
Cape.

OLGA was forned in 1987 and, as with sister organisations
such as GLOW (Gay and Lesbhi an Organisation of the
Wtwatersrand), is based on the principle of non-racialism
and non-sexi sm precisely because we are comitted to
fighting all forns of oppression, and because being | esbian
or gay cuts across all barriers, not only of race and
gender, but also of class, culture and religion



One of OLGA's prinmary objectives has been to draw | eshi ans
and gay men into the denocratic novenent and, in so doing,
to politicise synpathetic elenents of this constituency. At
the sanme tine, OLGA has sought to support the many | eshian
and gay activists who find it difficult to be open about
their sexual orientation in the denocratic novenent,
because of their fear of the reaction of fellow activists,
who are often prejudiced and | ack understanding. As will be
appreci ated, the problem of tcom ng outt (being open about
one’s sexual orientation) also presents difficulties in the
wor kpl ace, in the home and, especially for township-based

| esbi an and gay conrades, in the comunity at |arge.
Through the distribution of media, having a visible
presence at various political foruns and events, and by
giving inputs or running workshops for organi sations on
soci al i sation/| eshian and gay issues, OLGA has tried to
create an awareness that |esbians and gay nen do not have
horns, but are indeed ordinary’ people fighting al ongside
fell ow South Africans for justice, equality and denocracy.
In addition, OLGA holds regul ar discussion foruns and video
eveni ngs for |eshian and gay activists, and sees one of its
roles in the near future as giving whatever support is
possi bl e to | eshian and gay conrades returning fromexile.
cam
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3. SUPPORTI VE ANC STATEMENTS

To our know edge, the supportive statements by ode Thabo
Moeki in Novenber 1987, followed by nore extensive coment
by ode Frene G nwala, marked the first tine that senior ANC
figures had publicly committed the ANC to respecting and
uphol di ng | esbian and gay rights.

Cde Moeki stated:

" The ANC is indeed very firmy committed to

renoving all forms of discrimnation and

oppression in a liberated South Africa.... That
conmitment nust surely extend to the protection of

gay rights."

Cde G nwal a coment ed:

Jhe ANC is a broad church.... Qur menbership

reflects South African society and overwhel m ngly

the oppressed mpjority within which there are gays

and | esbians, but also within which there are

peopl e who do not have, as yet, a devel oped 4

under standi ng of the need to eradicate all forms

of discrimnation against gays and | eshians in
society.... There has been a | ongstandi ng ANC

policy against all forms of disdrimnation...

ANC policy towards gays and | eshians, and towards

o ther gro ups in 5011 1:12 Afri ca whi ch are

di scri m nated against, has to be the same because

it. is an issue ofl principle enshrined in our

Freedom Charter. Zhe raison d etre Of the ANC s

exi stence is to fight discrimnation and

dePrivation of gays and | eshians cannot be

excluded fromthat process." (our italics)

More recently, cde Nelson Mandel a, at a press conference in
St ockhol min March 1990, was asked to comment on the
attitude of the ANC to progressive | eshian and gay
organi sations in South Africa:

u. -av.
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Cde Mandel a replied:

We have already indicated that we are presently
addressing the issues of uniting all anti-

apartheid forces, drawi ng no distinctions

what soever concerning anti-apartheid

organi sations. Wether we are going to succeed in
bringi ng about that united front depends on the

response of the organisations involved. But all

can assure you is that we will |eave no stone

unturned in our effort to unite the oppressed

peopl e of our country."

| E1 May 1990, cde Al bie Sachs situated the oppression of

| esbi ans and gay men in the context of overcom ng apartheid,
as follows:

VWhat has happened to | eshian and gay people is

the essence of apartheid - it tried to tell people

who they were, how they should behave, what their

ri ghts were. The essence of denocracy is that

peopl e should be free to be what they are. W

want people to be and feel free."

Zhi's OLGA submi ssion seeks to build on these comm tnents aqd
to request that they’ be .put into .practice, inter alia,
through the enshrining and enforcenent of |esbhian and gay
rights in and under a new constitution

4. PROCESS FOLLOWED | N DEVELOPI NG QUR PROPCSALS

These OLGA proposals are a response to the general ANC cal
for comment on the Constitutional CGuidelines and, in
particular, to a specific call fromode Al bie Sachs for

f eedback from progressive | eshian and gay organi sati ons.
v - nmp:_-mw- -
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After an informal discussion with cde Albie in Landon in
January 1990, OLGA set up a discussion forum of |esbian and
gay activists on the Constitutional Guidelines. Qut of this
forum a Constitutional Guidelines Wrking Goup was set up
to research and fornul ate an OLGA response. A further

di scussion forumwas called to report back on proposals, and
neetings were held with odes Al bie Sachs and Frene G nwal a
when they visited Cape Town in May and August respectively.
OLGA s proposal s have been circul ated for comrent via OLGA
newsl etters, and by way of direct letters to other |esbian
and gay organi sations for conment and endorsenent. To date,
the follow ng organi sati ons have endorsed our proposals (as
contained in section 5 bel ow):

t GLOW (Gay and Lesbi an Organisation of the

W t wat er srand) ;

t GALA (Gay and Lesbi an Association, University of Cape
Town); ;

t Gay Switchboard (Johannesburg);

t TOGS (Transvaal Organisation of Gay Sport);

$ Gay Library (Johannesburg);

t COGS (Cape Organisation of Gay Sport);

t GAIN (Gay Associatioh of Inland Natal);

t GLCS (Gay and Lesbi an Organisation of Students,
University of Natal, Durban).

y " e...,_ Wm e...
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We anticipate further positive responses, but felt that we
shoul d not further delay this subm ssion, in case it was too
|ate to be considered for inclusion in the first draft of
the revised guidelines/proposed constitution

5. OUR PROPCSALS

h% are requesting"” explicit incorporation in the revised
gui del i nes/draft constitution of the principle of non-

di scrimnation agai nst | esbians and gay men on the basis of
their sexual orientation

In order to inplenment our subm ssion, we propose anendnents
to the Preanble to and Bill of Rights of the existing

Gui del i nes, which are underlined as foll ows: -

t Preanbl e Paragraph 6:

The Constitution nust give firmprotection to ;

the fundamental human rights of all citizens.

There shall be equal rights for all individuals,
irrespective of race, colour, gender, creed or

sexual _gnlentatlgn. In addition, it requires the
entrenchi ng of equal cultural, Iinguistic and

religious rights for all."

t Bill of Rights and Affirmative Action C ause | N

' The Constitution shall include a Bill of Rights

based (H) the Freedonx Charter. Such a Bill of

Ri ghts shall guarantee the fundanental human

rights of all citizens, irrespective of race,

col our, gender, creed or aexnal JnientalLi Qn, and

shal | provide appropriate mechanisnms for their

protection and enforcenent."



A nmore detailed notiwation for the inclusion of

i aexnal _9zientatign’ (as defined in the Note on
Term nol ogy in the Introduction above) follows in
the Mtivation section bel ow.

It will be noted that we have al so suggested the
word igenden’ instead of isex', as we believe that
it is a nore accurate and appropriate term which
is not confined to the real mof isexi. iGenderi
then contrasts neatly” with isexual orientation
whi ch, as defined above, is not confined to a

| esbian or gay orientation, but refers to al
peopl e, whether they are honpbsexual, heterosexua
or bi sexual

We al so recommend, without further notivatign
herein, the addition of two further bases for non-
discrimnation, namely i eQQani Q On_sQQ al _statns’
and idisahility’.

OUR MOTI VATI ON

The foll owi ng seven points sunmari se our notivation for
proposal s:

our



(a) wWwv

we subnmit that the right not to be discrimnated against is
a basic human right that should be consistently applied to
all individuals. Non-discrimnation on the basis of race,
colour, gender or creed will presunmably be applied on an

i ndi vi dual basis, regardless of the nunber of indiViduals
affected

VWhat we are requesting is the extension |of this same
principle to | esbians and gay nmen as individuals through the
i nclusi on of sexual orientation as proposed. The history of
oppression of |esbhians and gay nen, together with our daily
experience of prejudice and discrimination, has taught us
that it cannot be assumed that non-discrimnation will be
practised. As a result, it is submtted that explicit,
rather thantinplicit, protection against discrimnation is
required.

In short,” we subnmit that |esbian and gay rights are
fvndanental human rights, which should be recogni sed under
the aegis of the right not to be discrimnated against, one
of the so-called | second generation’ social rights.

| hcorporatian of sexual orientation in the Bill of Eights
woul d confirmthe ANC s long commtnent to fighting

di scrimnation and oppression on all fronts (as outlined by
odes Moeki, G nwala, Mandel a and Sachs above).

10
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(b) W

The reality of the situation in a present and future South
Africa, as in all other societies, is that a notable
percentage of citizens are not heterosexual. (Average
estimates put the figure at ten per cent, allowing for the
fact that many | esbians, gay nen or bisexuals are forced by
circunstances to repress their sexual orientation).
Acceptance of this reality, through including our proposed
amendnments, woul d be a graphic recognition of the principle
(as styled by ode Al bie Sachs) of ithe right to be the sane
and the right to be different’.

we subnit that the right to be diffErent should include not
only practising the religion, culture and | anguage of one’s
choice, but also the right to choose to |ead a2 different
lifbstyie. For us, this would nmean having the freedomto
formrelationshi ps regardl ess of the gender of one’'s
partner, and having these rel ationships recogni sed as | ega
and natur al

We envi sage the recognition of a variety of lifestyles,
rangi ng from heterosexual marriage to various other options,
i ncludi ng | eshian and gay rel ati onshi ps, single parenting,
customary unions etc. It should be enphasised that it is
not our intention to deny or denigrate conventional norns in
any way, but, given the diversity of lifestyles in our
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country, nerely to call for the formal recognition of a
nunber of alternatives.

It is submtted that, through recognising the right to be
different in the manner suggested, the ANC woul d be nmaking a
consi derabl e contribution to the creation of a |asting
climate of social and political tolerance.

(0) wWwwv

i nane

It is sonetinmes contended that sexual orientation, and in
tarticular beingilesbhian or gay, is a purely private matter.
Thi s assunption can perhaps be partially ascribed to the
fact that many | esbhians or gay nen remain in the closet
(keep the fact that they are |l esbian or gay a secret),

preci sely because of honophobic attitudes (negative and
abusive attitudes to | eshians and gay nen).

Anot her expl anation for the rel egati on of being | eshian or
gay to a private matter, is an unintentional conflation of
ithe right to live out one’s sexual orientation’ with ithe
right to personal privacy . Wile conceptually we would
support the notion of personal privacy, this way of thinking
tends to state that, what takes place in the bedroom between
consenting adults, is a private matter that should not be
interfered with or |egislated upon. Wat happens in
followi ng this approach, is that |esbians and gays are often



reduced to being purely sexual beings, rather than whole
human bei ngs, who lead full lives outside of the bedroom
Differently expressed, we submt that being | esbian or gay
is very much a public issue in that |esbians and gay nen are
publicly discrimnated against in areas such as the nedia,
enpl oynment, the education system and in terns of public
honophobi ¢ conments and prejudi ce. Lesbians and gay nen,
especially those in |longetermcommitted rel ati onships, are
further hamstrung through their relationships not being
recogni sed for the purposes of insurance, taxation

pensi ons, inheritance etc.

[ he inclusion of sexual orientation in a EUI of’ Rights WI|
not remedy all these matters overnight, but would have the
ef fect of opening up the way for the Inture protection of

| esbi ans and gay nmen on a range of dayeto-day issues.

(d) . . ..

Only a few years ago, it was argued bt sone in the
denocrati c nmovenent that gender issues were not really
political issues, but were, simlarly, just private or side-
i ssues for wonen to concern thensel ves with. Nowadays, it
woul d correctly be regarded as politically unacceptabl e and
sexi st to hold such views; This change, however, only cane
about as a result of the relentless efforts of our wonmen’'s
organi sations in forcing gender issues onto the mai nstream
political agenda.
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We very proudly adopt a simlar approach to our wonen
conrades, in rejecting the argunent that |esbian and gay
rights are irrelevant issues, which nust at |east wait unti
the second phase after political |iberation before they

nm ght be considered. Eb subnmit that such a sinplistic htwo-
phase theory’, which often tends to reduce the inportance of
econom ¢ and social rights, is misplaced and runs contrary
to our commi tment to transform our society in an ongoi ng
process on all |evels.

In short, we submit that economic and social rights (has
second generation’ rights), including | eshian and gay
rights, need t1) be integrated and nurtured together ndth
political and civil rights (the traditional hfirst
generation’ rights) in the process of constructing a new
Sbuth Africa, free of exploitation and oppression

(e) W

W

Li nked to the notion of recognising hthe personal as
political’ is a further motivation, nanmely the need to

recogni se the contribution of many | esbian and gay conrades
through many years of struggle. The very fact that nost
| esbian and gay activists have remai ned conmitted to the
struggle, in spite of often not being fully recognised and
respected for who they are, can be ascribed to deep
political commtment.

um.." Ah w.......
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However, conrades who are not able to be open about their
sexual orientation, find that this sometinmes has a
denotivating effect on their political involvenent. One’'s
choice in such a situation is to reduce one’'s invOvenent in
the struggle or to totally deny one's sexuality for fear of
bei ng rejected by heterosexual conrades.

It is submtted that the ANC needs to take the lead in
renmedying this situation, not just through pushing fer
constitutional recognition of |eshians and gays in a new
national constitution, but within the ANC itself, through
creating a climte of openness and in applying these sane
principles in relation to the . ANC S own interna
constitution.

(f) Drawing in a broaden | esbian and gay caustitnenex

If we are to build the ANCinto a truly "broad church" (as
envi saged by cde Frene G nwal a above), then a signal needs
to be sent to those ihi the broader |eshian and gay
constituency who are synpathetic, but not yet actively

i nvolved in the struggle, that there is a hone fbr themin
the ANC.

A bol d nove such as recogni sing and protecting | eshian and
gay rights, would clearly signal that the ANC will actively
fight discrimnation in its ow ranks and in a future South
Africa. This would open the door to this broader
constituency, who would have to find another excuse for not
15



joining our ranks! Mire inportantly, it would assure
| esbi ans and gay men of their right to be open about their
sexuality and to participate freely at all levels of the
organi sation and in society at |arge.
Lesbi an and gay rights, according to our information, are
not formally acknow edged in the law in any African country.
we submit that the ANC should be bold and take the lead in
setting an inportant precedent in paving the way fbr Sbuth
Africa to be the first African country to offEr
constitutional and legal recognition of" |eshian and gay
rights.
A nunber of European countries have recognised the principle
of rmm-di scrinmination on the basis of sexual orientation
i ncludi ng several strong allies of our novenment, nanely
Nor way, Sweden and Denmar k. The experience in many
soci alist countries has, unfortunately, often been
di sappoi nting. Exanples are the repressive neasures
i ntroduced by Stalin in the Soviet Union, after Lenin had in
fact entirely decrininalised honosexuality, and the vicious
persecution of |esbians and gay men in Cuba under Castro.
It is respectfully submtted that the ANC needs to give
strong’ _political direction by’ showing’ that, as an
organi sation and likely fUture governing party, it is
16
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prepared to f1 gh t oppressi on and prej udi ce , wha tever the
source thereof, and thus to help create a climte in which
there is freedomfromthe fbazh generated by" decades of
apartheid-rule.

7. SUGGESTI ONS FOR ENFORCEMENT

A few brief points will be nmade, pointing to sone of the key
i mplications of enforcing and giving practical effect to a
Bill of Rights protecting | esbians and gay men.

(a) WAL;

Possi bl e "nechani sns" (as envi saged by draft clause hh’ in
the Guidelines) for enforcing such a Bill of Rights include

a Constitutional Court, an Equal Cpportunities

Tri bunal / Comni ssi on and enl Orbudsperson’s O fice. Should
such institutions be established, it is suggested that |ay
assessors and officials staffing these forunms respectively,
shoul d, in hearing and responding to issues pertinent to

| esbi ans and gay nen, include |esbhians and gay nen, or at

| east people highly sensitive to the issues at hand.

It is submitted that existing | aws which crimnalise |esbhian
and gay sexual acts, will have to be repeal ed or amended so
as not to discrimnate against |esbhians and gay nen, for
exanpl e, the Sexual O fences Act, which discrimnates

agai nst | eshians and gay nen, in that the honbsexual age of
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consent is set at 19, whereas the heterosexual age of
consent remains 16.

(0) www

Attention will also have to be given in future to the
enactment of protective |aws, for exanple: (1) naking it an
of fence to discrimnate or incite hatred agai nst people
because of" their sexual orientation; (ii) granting |ega
recognition to | eshian and gay rel ationships for the purpose
of things like inheritance, insurance etc.

(01) Weaning

A vital component of the enforcement of constitutiona
provi si ons or new amended | aws, especially on sensitive
matters, will be public education. This could take place,
inter alia, during workshops consulting on and expl ai ni hg
constitutional issues/the contents of the new constitutien
(as was done in Nam bia before and, especially, after

i ndependence) .

OLGA sees it as its role, together with other organisations,
to contribute actively to this education process. Besides
runni ng wor kshops, OLGA is planning a public education
canpaign to draw up a |l esbhian and gay charter as an
educational tool to explain and get support on the practica
i ssues that affect |eshians and gay nen, for exanple,

guesti ons around housing, immgration, health and wel fare.

i V. .. W.%v.



8. CONCLUSI ON

We concl ude our proposals by reiterating that these

subm ssions are made in a conradely spirit. W wel come
feedback fromthe Constitutional Conmittee, or fromthe
Gender or Bill of Rights Commi ssions, and we wish to stress
that we are readily available to discuss the issues raised,
or to provide further details or exanples, as required. W
are busy with ongoing work in this field and will be in a
position to make additional subm ssions in the future after
further consultation.

"In Cosing, and in commtting ourselves to the building of a
human rights culture in our country, we can do no better
than quote from COSATU S 1987 nessage to all union nmenbers:
“I'f our liberation does not succeed in creating

free people, equal to each other in every way, ;

then we woul d not be liberated."
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