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INTRODUCTIQN

The South Afrxcan Law Commissxcn was established :y tr° ..ut"

African Law Commxssxcn Act, '97: (Act 19 of \9731,

The present members of the szmxssxon are:

The Honourable Mr Justx:a H J 0 van Heerden {Chaxrmanw

The Honourable Mr Justxce P J J Olivxer (Vice-Chaxrmanl

Advocate G G Smit

Mr J E Knoll

Professor D J Joubert

Dr W G M van Zyl

Professor C R M Dlamln;

The Commissxon's offices aZE On the Sth Floorl :33 V15391e St: A

?:etorxa. The postal add:ess 15:

The Secretary
South African Lav Ccmmxssxon
Private Bag X658
PRETGRIA
0001

Telephone: (012) 3226440

The project leader responslnle for the project is the Honouranle

Mt Justxce P J J OliVXEI. The researchers cancezned uxth :33

project are Advocates G 0 Hollamby, A w F van Vuuxen, J H

Potheter, M F Palumbc. M M Bekker, H c Smuts, P A van Wyk and H F

Schraeder.
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SUMMARY 0‘." THE MOST IMPORTANT " ‘ LESIONS AND RECOMMENDATIC

THE SOUTH AFRICAN LAW CDWISSIC! IN ITS INTERIM REPORT RLGARDING

GROUP AND INDXVXDUAL RIGHTS, AUGUST 1991

   

 

1.1 In March \989 the South African Law Commxssxon

wotxan

published

 

paper on the protectzsn of group and Lndxvxdual rzgn:

South Africa‘ In that working paper a case was made out 5::

full, :ustxcxable bxll oi .Lghts that would protect

rxghts in a new South Africat The uncle of South Africa was asked

to cement on the proposals ccntaxned in

 

xndivxdual

the uotkzng paper, :3

join in the work 0:

:efinxng the report that was ultimately to be brought
Submxt new or alternative proposals and to

Out . The

tespnnse tn this xnvxtatxcn was overwhelmxngly posxtive. The

Commxssxon has now completed an ingerzm regort, publisned

sxmultaneously herethh. As the xn: ._ recort runs to 702 pages

:hxs s;mmaty cf the naxn :cnclusxons and recommendatzcns

 

presented for the convenience of Lnterested persons. The

Cammxssxon would emphasxse, :cuever. that meanxngiul discussxcn 05

and iabate on the Ccmmxssxcn‘s

uxll :e possxnle only

conclu510ns and recommendatzcus

LE the xn‘gtgm :22g;: 15 studied Lts

since 1n that report the supporting facts and arguments

are presented in far more detail.

 

entxrety,

A . GEEERAL BACKS RQQND

\.2 The Ldea of the exxstence of certain fundamental human

rights 15 a recuxrznq theme Ln most philosophxcal

thought Ln the world. In the extreme forms of

moral

schools of

posxtivism, where

cansxderatxons are excluded from the grounds justxfyan the

law. no place is ngen to the recognxtxon of human rights.

\.3 The znternaticnal community has given positive shape Ln many

difiierent way: to the idea that every individual has certain needs

which ought to be enacted as positive law and which must then be

respected and protectad by tha state. Th: demand for the

recognxtiun and the enactment of these needs in positive law has

became universal and is recognised even where in positive

enactmznts, conventions or treaties exist, This has

law no

become patt
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Z

of the fiodetn :nternatzonai Leqai :onscxousness and

Contemporary internaticnai law.

L4 As regards moth gmup rzgnts and mdivmuai :;;hts. -_ :5

country's Canstztutlonal and legal past 2s charactetzsed b

 

Shortcomings and inequxties. From the system of unbridled

parliamentary SDVEKBLQHEY, the absence of a bill e6 zzghts c: any

real testing ttht 56: the csurts and the withholding "‘

franchise from our black thizens in partzcuiar, evolved a

political system cased on :acxai disczi ination. This system has

resulted in there being no proper ptcVisien in our Legal system or

in our constztutional dispensation for the recognit;cn

 

1eth;mate claims at individuals and groups to :zghts :23: _.e

racoqnxsed and enforced world-wxde as human rights.

\.5 In this csuntry today there Ls a large measure cf Ccnsensus

that drastic reform is essential

created.

:5 a new dxspensatLC: 15 to be

This consensus suggeSts that in the field of thu law and

in other fields such reform should take the shape cf a new

constitution. This constitution should be aimed at absolute

fairness to, and as between, all individuals and groups so as to

guarantee peace and stability to: the country. By this we do not

mean that drastic refutms 2n other fields, such as the ecanomy,

socxai institutions and educatlnn, are not equally essentxnl. The

ideal would be that all reform should take place on an integrated

and orderly basis.

1.6 The majnrxty of people in this country accepts that the era

of apartheid is past and that we are already in the process

transforming our constitutional and sccxo-econamxc

equally true that there are sharp differences when

of

systems. It is

it comes to the

questions as to where this process should lead us, which system we

ate going to adapt, and exactly how the process is going to take

place. No One can answer these questions with any certainty.

what is certain is that the vast majority of this country's total

population is opposed to fuxthet discrimination or exclusion or

favourxng on the ground of race or colour. We are striving for a
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system cf equantv aefote the Law, and therefore :ustxce,

all‘

1.7 :n SpLEE ot‘ ccnilic: and violence, our natxcn 15 at sen:

stxll. Ln a hopeful phase: 2.1 the mxdst oi wxdespread ‘v'LQlEnCe

there LS a eommxtment to the quest So: a peaceful so;ut;cn. :n

the

 

oeess varxous parties, organxsatxcns and xndxvxduals are

workan on prapcsals far a new constxtuticn unich mu :2 anle ::

meet those aspxratxons. allay those fears and resolve conflie: am:

provxde a framework for peaceful co—existence‘ The Ccmmxssxcn s

contnbutmns are but one of several. effatts in this regard,

La Essentxally, what the South African ccmmunxty x5 engaged

at present 15 en mvesugatxsn xhto ways in uhxch :ndi'lzdual

 

com.xunxty needs can be recognised and protected m the

 

Sucn an mvesuqauon and ultimate ccnsensus are
 

Condzt;:ns

constxtutzanal reform. because the scope of the

 

:ecoqnzsed

protected :ndivzdual and group needs um. at the  me  

the flasks of the Constitutxcn.

3‘ TH; 9333??! OF INDIVIDUAL RIGHTS

1.9 In working Paper 25 the Comzssxon dealt fully thn the

Dtigzn of the xdea OE individual. rights as fundamental nights.

The different schools of thought in the history an

the better—known hills of rights were discussed a

not repeated here;

d development of

t length and are

1.10 In the numerous suhmissxons to the Ccmmxssmn m response

to the punlication of Working Paper 25 there was strong general

support far the idea, as proposed by the Commissxcn. of the

protection of individual rights in this country by means of an

entrenched bill of tight: justiciable by an independent

judiciety, because this involves a new order based on equality

before the Law. non-disctiminaticn and the safeguarding of the

human being’s most fundamental needs and liberties.
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\.\‘| However. there were also 0’ > :3

xdea. These objecucns are dealt with sxsn

\V!2 The fxrst objectxcn :5 of a EELLELEEL nature a“:

from the ranks of those generally known as conserve: amnes.

 

The mam poxnts of c:xtxcis.., from xhte: m; the servazwe

Party, the Herstxqte Nasionale Party and a number of Af:;kanex

otganxsations and numerous individuals, are the Eollcuxng:

The granting of unxversal francnkse uxll result Ln blacx

domxnatxch, which these respondents find unaccepzaDLE

' The proposed bxll contaxns ”polxt‘~=i”

 

placxng a pfcnlbiticn on dxscrzmznation and c:

on differentlatxon, thh the result

 

option is exercised in favour of the polxtlcal

 

on the left of the political spectrum In Scuth

The Ccmmxssxon therefore makes an ideologzcel hsxce

alien to the gtggu-or‘cntated thinkan unxcn 1

characteristic of the vast majority of Afirikaners. The

socio-economxc and political rights ccntaxhed Ln the

bill are aimed at the acceptance and establishment 0: an

egalitarian socialist system where there is no

protection of group rights. The bill is indifferent to

the interests of Afrikaners as a group and maxes no

attempt to afford protection to the Airikaners or the

whites xn general or to any ether group.

The proposed bill does not protect the right of a people

to selE-determxnation.

The doctrine of equality in the Commission's approach is

unacceptabXe.

It is contended further that the Commission Ls ttyxng to

deny the liberalistic nature and orxqin of the human

rights idea: that clearly a veil is drawn over the

communist nature and origin of the Fzggggm Charter;

 
 

 



S

that the Afrikaner nation‘s rthts cannot be protected

merely by p:otec:;nq

 

xvxdua :Lghts; :ha: peopie

cannot be changed by laws; that a qruup cf peop‘.e

(lawyers or others: canno: draw up a sec of rules 2/

which a multzracial and multinatxcnal socxecy can :5

ordered; and that no recognz:zon LS q:
 

wen CD the :

 

to preference for unat :s one's own.

Agaxnst the background 05 the antozy of other C:un[:

 

es

in Africa a warnan Ls sounded that black people xxll

stand together in prte cf tribal baundarxes 2nd

polxticai divzsxons as Lang as they stand aqaxns:

whites. Cnce Lney nave sgxzed pclxtical power, muevez,

the majctLty group Lakes over and subjugaces :2: :es:.

:n Afrxca, tzme and aqam,

 

: e Leaders of mu;c;‘>“='

 

 

partxes (Muzcteua and Smith Ln Rhodesia: Welensxy inc

Nkumuula Ln Zamnxa: Elunde ‘ and Kiano xn Kenya: ' ve

]uSC grepared the way 6 :he terrorzst leaders :2 ga;

polxtxcal power,

The Commission‘s proposed bill is typxcal of human

rights thinking Which is rooted in natural law and

humanxsm and which is characterised by the exaltatxcn of

man. the giotifiication of man. the rejsction of

authority and :esponsxbility, and trust in

instead of in God.

reason

The xdea of a unxtary state xn which peoples can

peace and stability without domxnatan one another

unrealistic and far-fetched.

 

The Commisston's proposed bill will mean the end of

racial differentzation

the death of apartheid.

and racial discrxminntion. and

Black people at: merely using the cry of human rights in

order to undermxne white rule and seize political power

for themselves. Once they have seized political power

 
 

 
 

  



 

6

they H111 snow as further :nteresc in the r;*n' :5

others not uxll they :espec: those rzgnts

would stand 1n the way cf what every clack

has aLways had Ln vxeu. and that :s to sex:.  
to damznate and monopolxse the polxce and the

law.

‘.13 The Commisszcn :aref  nsldered :he

 

objectxons to the anroductzcn 05 a bxll of rights

Africa. Attentxon
  

s also ngen :a the c:xt;c;sn

COmmLsSLon's proposed bxll that Lt would not suffiCLEAE

the interests OE Certain ccmmunzties‘

 

v.14 In contrast 2;:h these objectzcns,

   

  

  

numerous zakens cf supper:

 

1:5 prepcsan that

be :ntroduced 1n :nxs ccuntry. These came

Airxcans oi aLL populatlcn groups. LGquaqes and ce_.

form of personal dzscussxcns,

 

L tters, :Slepnone calls

submzssxons, :ral 'astxmany, newspaper articles ed 

newspapers, and ;ublicatxons :n generai gez;cd;c:;s

professxonal journals. Likeuxse they came from numerous ?erscns

xn other countrxes‘

\.15 Th: Commissxon also noted a general trend in the world

pattxcularly duang the past exghteen months, towards ; eater

respect for human :Lghts and the promotxon cf the effectzve

proteccxon of those rxghts. This trend is perhaps more

1n Eastern Europe and the USSR, where large-scale democ:

 

strxkxn;

:‘zsatxcn
 

has taken place and is stxll under way. This anludes

respect for fundamental rights.

g:eate:

inter alig, equal partxczpetzcn Dy

all cxtizens Ln the government of the country, the recognxt:cn of

the multiparty system and the abolition of oppressive legxslatzon.

But this process is also clearly discernible in South Amerxca

where at present, unlike five years ago, there are no longer any

military dictatorship: and there are now democratic governments.

Great changes are taking place as regards t

rights.

he respectxng of human
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L16 The same process xs takmq place m Africa. A consxderaole

number OE Atticah states nave gone through an evolutxonar/ process

and are now rxddinq themselves of the unworkable ideoloqxes :

dietatcrsnxp, the one part? state. sccxalxsm and the denxal of th

nqhts oi the md‘xvxdual. The :easons for this are many and

venous and include the :azsinq oi the general level of educarfin,

the emergence of better qualified lawyers and politiczans ’dzzh

Hide: expetxence and better xnsxght, and the empirxeal cbsezvatzen

of the failure, partxcularly Ln the econcmu: sphere, of the semi

idewloqxes m their own states and in the Communist bloc.

1.17 Hitherto m South Africa. lip service has been paxd to the

norms of democracy. The reallt’,’ has been that the whxtes «ere

able :9 estabnsh and perpetuate thex: political and eccncmxc

 

domxnznce only my denqu same of the mos: fundamental an

rights of ether cztizens, for example the denxal. of the rzqnt :3

vote 1n the highest Legxslatuze, testtxctiens cn pmperty

ounershxp, on freedom 05 economxc actxvxty, on freedom

 

movement, cn freedom of polxtzcal activities, etc.

M18 The normalisation of this sxtuation and the creation of an

honest and full system of human rights are seen as a threat by

many white: and indeed as the end of their present pti‘uleged

posxtion‘ The institution of a citizenship valid for: all. in this

country and the qranung of equal. rights to all - inter am; the

right to vote m the highest legislature and access to ounersnxp

of all land and to all means of productiven - necessarily mean the

disappearance of the statutory pnvileges of the whxtes 2r. this

country. ”that there xs strung resxstanc

therefore understandable

e to such a new arder is

1.1! The comissxon has no doubt. however, that the old order

was not morally or legally justifiable and that it should or could

no longer be maintained. From the Commiss

clear that the old order must disappear an

1on's study it became

a make way in: a fun-

statured human rights regime in which the fundamentax rights of

all. individuals in this country

equality.

are protected ona bans of
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1.20 There can. after 3L1, be no ethical or juridical oajectzcns

to a system unxch offers equal opportunxties and equal protecczcn

to all citizens and which leaves it to these cxtizens, eacn

accordan to his or her own ability and diligence. to realise

thexr full potential.

1,21 The Cflmmx slon 15 therefore ”Cnvxnced and

 

that an honest and fulL-statured b 1 of rzqhts sustzfl

independent ‘udiciary should he an n sentxal

 

"art

 

conscxtution for thi ountrv. The Commxssxon a1 0 "nsxders

however that the fibers 0‘ minot'tie 1n out ceuntry should :2

reccanxsed and addte sed andrrefers *3 what uxll be saxd tn““

regardinq qraua ccmmunxt and minorxt' r‘"hts.

\.22 The second oc;e;;1~n :s of a religious nature and

 

cames naxnly from the conservatxve unxtes. The gravamen :5 ’:°

objec:;cn 15 that the Ccmmlssxon‘s bxll (like all hxlls of

is humanistic and liberalistic and that it falsely seeks grounds

for the docttzne of human rights 1n the Christian faxth.

1,23 On the other hand, the exact opposite arguments came from

numetuus church circles and academics. The vxeus of those Hha

reject human rights from Christian perspective: were far example

refuted by Professor L M an Plessxs, a legal philosopher 520m

Stellenbcsch:

Reactxonary theuloqy .‘. is nurtured by the fear among South

Africans nelangxng to the ptxvxleqed minorxty group of (and

gnawxng uncertaxnty about) socxo-political transformatxon xn

South Africa that inevitably undexmznes exxstan certaxhtxes

at the aparthexd dispensation. For example, "eternal

Biblical verxties” ate feverlshly sought which can help to

entrench the pesttion of the prxvileged in out SOCIEIY

against the claims of the oppressed. For :enctxonaty

theclcgians liberation theology- is enemy number one and

"liberal thenloqy” is enemy number two. In addition, they

not only have close links with far right political groupings

but also with the securccracy (especially in the Defence

Force). In short, reactionary theology is not an unexpected

freak phenomenon in the era of inevitable sociu-political
transformation that South Attica has entered: it is an

theologxcalaltogether predictable backlash oi
Eilibusterlng.
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This also ultimately Explaxns why the Ldea of

rights as such and in particular also the proposals oi the SA

Law Commxss;on tor the more effectzve protectxon of human

nghts have been reaCted to uxth such vehemence. Reactxonazy

theolcqxans rxghtly apprecxate that more effective legal (and

politzcally moxe nonest) protec Len at human r;qhts m South

(equal) human

 

  

Afnca, mtg; alga, by means of a charter, must sound :he

denth-knell oi the statg; gun of aparthexd - hence hex"

Erantxc attempts to scuttle mitiatives that may result

the more effective reccgnxtion of human rxghts by denouncxt

these rights theologxcally and even demonzsinq themt

(Translatxond

LIA It is clear that the majority Of South Africans

views are known a

whose

nd as represented by churcn dencmxnaticms support

the Ccmfiusslan‘s proposals regarding human rights pratectzcn and a

mu :f rights as part of a

majotzty of th

Kerk.

new Xegxtimate constitution. The

e major dEnGanaEanS (the Nederduxtse Gerefor'ee: e

.e Apostolic Faxth Mzssxon, the Methodist Church,

Catholxc Churcn. the Church of

 

  
the Ptovxnce of Southern (\fnca,

the Presbytenan Church of Southern Africa) support the "zt‘ncl'ie

of the Commxssion‘s proposals.

1.25 As regards the objections on religious

Comassion remains cahvxhced that the protection of

even in the form of a bill of rights as part of the

grounds, the

human rights,

constitution,

is not uhhiblical or: unchristian.

1.26 In the Commzsszon's view, the ptnposed bill contains

nothing that conflicts uxth any religious principles.

1.27' The 53L;1_;gfiggtggg raised against the Commxssxon‘s

proposal is that in Africa, and therefore also in this councty

effutzve human rights protection cannot be achieved.

1.23 Several respondents contended that in Working Paper 25 the

commxssiun did not devate enough attention to human rights

Attica.

in

More than once it was stated that the protection of human

rights in other A£r1can state: had failed. The suggestion is that

The inference, then,

country would he
that will also be the case in this country.

1: that the protection of human rights in this
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futile and the attempt should be abandoned.

that the whole process DE

abandoned too.

The xmglzcatzcn :s

democratisaticn mxght gust as well be

1.29 The Commxssxcn does not accept that because r man :zgnns

protection has not yet been successful in other African states 1:

will not be successful here exthar. Circumstances such as :he

ccmposxtion of the population, the general level of culturm

respect for the law and histozxcal background differ 5::m ccuntry

to country. As the Commxssxon showed in workxng Paper 25, the

idaa of human rights protectzon is not Ectezqn ta Afrzcan

juz1sdictians or to our own cxtxzens.

1.30 Havan gone into the reasons for :he Eaxlu:e cf

rxghts protectzon Ln a number

human

:5 African States‘ :he LSmMISSLGn

consxders that thxs objection does not hold water.

  
 

 

 

1‘31 The Comm): nor 1 ccnvxn ed “hat . en 2 1=11;;<ate

oroce of making a n-u rnn c‘t"**on for t“i tcun"? which

includes a iustici hie bill of rzqhts uch a C‘nst“"“”r and

pi}; Hill gg Eggnggggg gag Engig pl Sb: gjgjggng g; :33: g; mgr:

'v e. r ' ‘ f “he

H a we 1 A u i

nxn Eh ‘ m V c n* -

h u 'n “ . F5 3

i . ; i t '1} i ‘ ‘

1.32 The Commissxcn still recommends that a full, entrenched

bill of rights justiciable by an independent judiciary should form

part of a new constxtution for this country.

c. mm 1»- A AFRI ‘N BI RI '1' - W INT OF

DERABIHBE

1.33 The real, relevant debate concarhing a bill of rights for

South Africa relate: ta tha ggntgnt and the cgmjng igtg bging g5

fin}: pi l‘

 
 

 



 

'. v

1.34 As regards the cgntent, the deEerence between the two

mam schoals of thougnt can he reduced he the questmn: Are only

the first generation nq'nts to be protected. 0: also

and thud generatxon :Lgnts?

2.52 second

:4any South Africans are quxte ptepated to see the

rights protected, hut r2515:

fits: generatzcn

the xdea of second ganexaucn ngnts

and the xnevitable correlate thereof, namely aiEitmauve actzcn.

To many other :ztizens, the second generacxon nqhts an,

  

hswever,

the very right: that matter in the new South Africa.

1‘35 The first qcneratxon nqhts (o: the bLUe nghtsi are ”a

cLassxcal western :vaL and pclitical quhts.

\.36 These nunan nghts centre upon the ?*«pzcz;

Examples of thase rights are:

" The right In the protectxcn Of

* The rzg‘nt ta liberty

* The nqht to property

" The nght to freedom of movement

" The ugh: to freedom of speech

. The ugh: to privacy

* The rtht to vote

" The nght to be represented Ln government

‘ The right to assemble and to demonstrate

" The nght to citizenship

" The nght nut to be arbitrarxly detained

' The nght to legal representation

* Procedural rights. i.eA rights that opexate xn the even:

of arrest. detention, trial and sentenczng

1.37 The second generation rights (or red rights) are the

sacxn-econumic rights an

the role of the state.

d are identzfied with a socialist view of
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‘.aa There are many human zzgnts that —ay belong under

category of second generatxon :zght54 Examples

follouzng:

' The right to medxcal ca:e

' The right to food

. The right ta housan

' The rxght to work and p:Dtectxon agaxnst unempko"men:

' The rxght of emplayees to equal pay for equal worn

~ The right cf employees to rest and adequate

 

clothznq, hsusan and medlcax care

The rxght to educatxon

 

* The :tht freely to partzczpate

 

the communzty, :3 enjcy :ne 5::5 :

scxenthLC advancement and 1:5 actendan: :ene:;:s

The r;ght :a the care c5 .he aged

  \,39 The third generatzon rzgnts (or the graen :2;h:s)

)ates: category of rzghts and anlude the so-called

rights", such as the right to peace. the right

determxnation, control over natural resources, the

development, the raght to information, minorxty right:

right ta 3 clean and safe environment.

!,A0 The traditional vxeu of the protection of human rzgnts :5

that these rights must be expressed in negative terms 1n the sense

that they may not be Lnfzxnged. The mechanxsm for

to the ”nagatxve”

giving 2562::

human rxghts 15 that of a testing rzqht :5 an

independent judiciary In terms of which infringing legislative

executive and adminzstratxve acts can he set aside -as for exampze

in the USA. This approach goes hand in hand with the t:

vxew of human rights as first generation rights.

aditzcnal

\.4\ However, the rise of the second generation rights (the

soczc-econnmic rights) and also tha third generation rights

creates tht: problem: the needs concerned apparently call for

more than mere negative protgctxcn. They call for state action.
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pcsxtxve xmeementacxcn. Eat how can th5 me done and how xs sucn

a posxtxve duty upon th: state to be enforceanle?

Liz Accntuzn :a trzdztzrmal Hestetn :hinkan :nere a:

serxous cancepcual and gtactxcal probxams xn recognxszng

second and third generation rights as enforcgaole :Lghts.

Chase nghts to be

order :he state to

 

flow a:

enforced aqaxnsc the state? How could a scar:

pzovxde housan or employment far all :L:;:ens

on an equal baszs? What would happen 1: th: state sxmply could

not afford this?

1.43 The problems cancetnan the recogmtion and protect‘

the second and thud qeneratxcn nghts are.

 

thereicre, by no means

problems :5 groceduxe :nly, What 15 anolved here “

fundamental Lssue.

u n,

  1,44 The Ens: generatxcn rzqhts evolved m Western

dunng gencds when ‘2 acquxsxtxcn cf czvxl and

rights, for example :h: franchise and ptaperty :Lgnts.

sufficzently enabled cztzzens to achxeve equality and prospenw

talents in the socxal and

and political rights as common

denomxnatoz, oppcsxng political parties Here able

programmes differan m emphasis

by using thexr Dun Lnxtiative and

economxc spheres. With civil.

to advocate

for social and economxc

legxslatinn to secure maximum voter support. Therafore, there was

little or no need to vuw socsn-ecanomxc needs as fundamental

rights or to entrench them in a bill of rights.

L45 In the Third World. and especxally m Africa, the pcsxtxsn

is quxte different. Here th: idea of human rights evolved in

continuum: where and in times when there was

pressure, paverty, unemployment and

infrastructure uxth regard to housing,

othaz necessxties of life.

enormous population

undazdevelcpmenc oi the

medical. setvxcas and many

The primary need: of citizens in thes:

countries are those of food,

satvtces , etc .

housing, Hark, training, medical

Thar: is not much paint in telling tha poor, the

jobless or the illiterate that they have freedom of spaech if they

are dying of hunger or exposure or a ttaatable disease.
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Fox this reason. and quxte understandably, the cztizens oi

these ccuntrxes have developed the vxew that fundamental
1.46

 

atso xnclude claims that the state must be rasponslnle

 

 

provxding Ecod, housan, employment, ::axnan, tedxcal care and

other Recassxtiest Thus we find the E:tmulat;cn cf

 

generatxon rights in many of the new Third Harld bills of rzqnts

amung them the Banjul Charter.

\.47 As has been shown, some western lawyers and Constxt”:

 

expltcs usually argue that these rights are not enforceaole DY the

courts and are therefore no: ”rights”. According to thzs argument

they more properly belong xn the ptegzammes oi pclitzcal :a:t;es

or in a set of non-eniorceeble guxdelines. The response :3 :nxs

:5 that the argument :5 Eotmelistxc. If there x5 3 need

 

;;§hg :3 be recoqnxsed. the Law shcuxd ELna a proceaure

 

:ealxsatxcn, even 15 this means reiorman the exxstan ptzceé

 

15 the very prxnclple on wnxch Hester:

systems have evolved: where there xs a :zqht there L5 3 Legal

remedy .

1‘48 In some western circles it is also contended that the

recognxtion of the second generation rights is socialist and

demands great ecunomxc sacrifices. even impoverishment, of the

state and of those citizens who are self-supporting. It is feared

that the "haves” will have to make great sacrxfices to satisfy the

sccxo—ecancmi: needs of the ”have-ncts”. This also calls f0: 3

completely new view of the tale of the state.

1.49 The answer ta this is that if we are in earnest about human

rights and justice these sacrifices are ptecxsely what is called

for and that the stereotyped view of the state :5 cutdated.

1.50 A corollary of the problem referred to is that of

attirmative action, i.e. state action aimed at favouring

lagged hehind o: are underdeveloped so as to

achieve equality in real terms more speedily.
communities that have
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‘.5\ Those who advocate the :ecognxtion of Socla—econ:

rights as fundamental rights that must be

 

 
protested *  

:onstxtutxon naturally also advocate affirmatxve action to redress

exlstlng dlsadvantage as quxukly as possxble. The argument

sxmply that the qrantlnq of all fits t and Second generatlcn I

 

”.5

Olnq to make little difference

to the plight and daxly lives of mxllions of

because they nave no opportunxty of

 

to all cltxzens of South Africa l5 g
those cztzzens,

enjoyxng those :xgnts‘ Act;:-

must be taken to erase the dlsadvantages uxth which they

contend at present.

 

   nave '

\.52 Opponents of affirmatlve action argue that 1t :5 reverse

discrzmlnatlon, because some cxtizens would be favoured

othets‘ Because of thls. affirmacxve action would Elle;

:estslance. It l5 also saxd that L: would

standards, Further,

  
result in a lcwer1r7

lS argued that 1: would exact

sacrxiises from the ”haves'

4»

 

:ecause they would have to qlVe

dispropor:; nately to advance those that have laqgad behxnd.

1.53 The answer to this l5 usually that affirmatlve acc;:n 53y

indeed be discrzminatory, but then ln a healthy sense. It should

therefor: be acceptad in that light, since the elimination of

lnaqualities eventually brings scalal peaca. l: is contended that

if affirmatxve action demands grgat sacrxfices to begin thh, then

such sacrzfices are a fair pr1ce to pay.

ZEEJELJELEELQ__£LllEE

1.54 The Camm1ssxon considers rhat the only correct abprcacn 15

 
ta take a svmcathetic view of our countrv

uotential and f cur c‘

its canacxtie

ti ens and their needs and a uxraticns :5

fat as nossible everyone must be Given his 0

 

 

r her due This can

all need: without b-inu

dDQmatiC and by eeina how these need: can be atisfied in

nractical wav‘

be done only by ttvina to identify
a

Preci elv because idealism and enthusia m for Cur

new outh Africa hould not be dampened attempt: must be made to

ctaate mechanisms fur the ptutzction 0E riuhts

wav even if this nece sitates

v”n a pract‘*al

the creation of new rflmedies and

  

 
 

 



 

'“‘ '1es a wonderful ‘halleree

  
\‘55 The Commzssxon has tzled to respond ta this challenge n

this reputt and in the bill. The proposals contained Ln :ne

Commissxnn’s bill are based on the draft hill contained in Horkxng

Paper 25. Those proposals have, however, been amplified, refined,

reformulated and rearranged as a result of numerous proposals. '*

must he stressed agaxn that the Commxssxon xnvited everyone in

this country to react to working Paper 25 and to take part in the

work of fashicnan a bill of rzghts for thxs

Nevertheless. the Commissxon would stress that 1::

country.

 

proposals

by no means prescrxptxve and that they merely sexve as a basxs

furthet debate and, «2 hope, the making of an end produc: uh;

wxll be acceptable to all South Africans.

1.56 In formulatznq the aztzcles of the Bell, cur approacn ~35

to consxder fully all proposals and ccnili:t;ng views and tc find

the best sclutxon. This often xnvolved :econcxlinq divergent

views.

D. UMMARY OF THE MAIN FEATURES AND ?RXNCIPLES OF THE fiEW

 
ERQEQSEQ B I LL

1.51 It would not be practical in this summary to discuss every

article GE the proposed Bill, because the full Bill is included Ln

this report and for the most part the articles

themselves and in most cases

speak

they are not ccnttoversxal. In

summxng up we therefore merely draw attention to a

essentials.

number of

(a) D ‘ E h Bi

1.53 ArtSele I attempt: to state clearly that the rights set

(ozth in the Hill are aimed at gggylgtgng Sh: 3eelatign _ Est"sen

g5);;__§_§_git1;gn. The legislature, as well as the exe

the administrative authority, thezefate has the duty

the right: set fcrth in the Bill.

cutive and

to observe

If they fail to do so, a court

 
 

 



 

\7

cf Law may set asxde :he Legxslatxon or executive or

admimsctauve act Ln quesmcn, ‘de recommend :har. 3

Consutunona}. court be created which V111. be a Chamber of 5:2

Appellate DvasLon oi the Supreme Cour: and uhxch wxll adjudxcane

quesncns of law reqardxng human nghts and ccnstitutw

as court. of highes: authorxzy.

n3). matters

1.59 Aztxcle 39 nevertheless clearly

entitled ta exercise

states that no one '”

the rights Se: fcxth 1n the 5111 Ln such a

manner as to infringe the Ccrtespnndxng r13ht§ Cf others. The

same article also provxdes that in the xnterpxenatxcn 0: all

legislatxen which regulates only the relations between persons.

the courts must: have regard to the provxsxons of the Bill. and

consume them la a manner :cnsonanc uxch the values

the 3111,

enshrzned ~ '1

L60 Nxth :nls clause :he Ccmxssxon seeks [a acmeVe

. Detueen :ne ELLl and other 1egxslatzon unxch regulates

only the relatxens between persons.

 

1.61 Article 40 provxdes that the Bill, once kt has been pLaceu

upon the statute book, shall apply to all existing and future

legxslatiun and all future executive and administrative acts.

(b)   t eneration

1.62 As uxde a spectrum as possible of civxl and political

rights 15 covered. 05 parucular unporcance 1.5 the grghibit‘ n of

  ~ any person on the ground of

race. culour, language, sex, :eligion, ethnic origin, social.

class. birth, political or other views or disabilities or other

natunl characteristics.
'

1.63

to exercis

Every citizen over the age of eighteen years has the right

2 the w on a basis of equality in accordance with the

Constitution; Everyone has the nght to form

and to be a member: of such patties.

gaggiggl gartig;
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!.64 P 'v “Whersfi: 15 protected, subject is expropr;a:1cn ay

the state in the public interest and aqaxns: paymen: :5 7:5:

compensation. which i: the even: of a dxspuce wxxl be de

by a court of law.

termined

l.65 The fallouan rthts are recoqnmsed: The :Lght :3

protectxan of l“n, :a men: 1 end physical Lntect’t‘, Ca Derscnal

 
liber' and afet~, :3 a qocd name :euucat‘on and Ai~n1:

 

 

 

, ta

2;;xggx, to frggggm 95 sggggh, to f ' m o n a 1n czenre and

Egg. to nerfcrn ~"ti tic afits. to protectz~1 aqaxn : f~r 5A

LSDQHI: to freedom of movemen', ta cit‘ nnshxu and ”a p r: , to

freedom cf a ocxatx n, to freedom of reliqion Lanquaae =1d

 
gnlsung. to the p:~~- ':"n ~‘ the mnteqrxt- Cf the fafilll, :a

  ?fi et'rzsa, and to

Egg§:;;]jy gnd unarn-a.

1.66 Specxal pravxsxcn is made Eat the

 

(Article 20) by, for example. imposan a duty of support

indigent children on the state and aiso xmposan on the state a

duty to provide free state-aided medical care for every such chxld

and granting a right to free state education up to the end of the

primary school phase.

1.67 The right to edggégggn gng trglning is set forth in

detail.

1.63 Rom n' r'. are protected by a general prohibition “ :

discrxminatien on the ground of sex. by the rxght to :133m than a

marriage entered into as monogamous shall be maintained as such

and by the rtht that women may not be compelled to perfarm

military setvzce.

(C) n ‘ "

l.69 The sulutinn suggested by the Commissxnn regarding the

protectxun of these rights is of a dual nature.
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the Comxssxon avoxds any attemgr. :a

make :hes: nqhts justxczable and enforceaule 1n 3
M70 :n the first Place,

pcsxmve way,

since thxs uxLL prove to be jutxdically Eutxle and may plunge the

country :nto a serxous constitutional crxsis. Agar: from that,

such attgmpts m the Constxtution may make Lt very dLEfzcult

 

5::

any future gcvernment to govern and tn meet expeccauons :: :t

Lacks the necessary means. Furthermore, such aztempts :an

undermxne Che credxbilitv Oi the bill as a whole‘ In spice of all

this, the Comnussxon does feel that there are quzte a numne: 0:

second generation :thts which indeed can and must, Like the first

genetaucn nghts, be protected in a "negative” way . so that they

cannon :e 1nEringed by the state. For example. the Ccmmxssxon

suggests that everyone‘should have the right to form and to be a

manner :5 employeas' organisatmns; to obtaxna

accordance \uth supp).

posltzcn m

y and demand and accordxngly ta avall hxmselfi

or: herself at the employment opportunxties that 2115:; :3 :e

allowed to provuie against the: costs of illness. ;:eqnancy,

unemplcyment, miitness for work, etc ta prcvxde :‘o: the

maxntenance of a reascnable standard of Living,

 

for educaczcn and

traxnzng; and to claim the available state asnstahc: uxth regard

to support and madical needs that may arise Exam physxcal

mental illness or disability where

herself cannot meet those needs.

or

the individual himself. or

1.71 In addition, a considerable number of emg;gxegs' ght; are

protected: to work under safe, acceptable and hygxenxc

canditiuns; to work reasonable hours; he have

opportumty Eu: rest. recreation and leave;

sufficient

to recuve equal pay

at physxcal and mental

well-bemg; to be insured against unemployment

while on duty; to take part in

and to withhold labour;

practzcas.

Eu: equal work; to be protected in hxs ox.- h

and acczdents

cullectiv: bargaining and strikgs

and not to be subjected to unfair labour

1.72 However. a considerable

recngmsed as well:

number ofM are

to present labour opportunities and to employ

persons in accordance with their heads and having ngaxd to the

workers' suitability, qualifications and level of training and
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competence: ta xequxre oi the employee adequate produc:;:n

acceptable quality; to lock out labour; to termxnate

 

servxces of the employee in a lawful manner; freedom of chaxce E:

assacxate or form groups utth others; :3 apply the r-IRCIFLE  

no work no pay 1n accordance uxth the law; to manage cne 5

business; to make use of alternatxve labour; to negot:a:e

batgaxn collectively or individually; and to be ptotected ‘

  

unfair labour practzces, xncluding Lntzmxdatxon and vxc:

 

satxcn,

1.73 with these provisions the Commxssxon zs Ln fact

    

afifurd the socxc-economxc rzghts a grgggg: reasute

recognxtion and pratectzcn than they recexve under

nghts unxch m a utopxan but unenforceaule iasmen 1

 

of soc;o«ecunomxc rights, as fer example in the ANC's a:a.. _

1.74 But the Ccmmxssxon‘s bill goes further: it lays icun

the state must use a L the defined rights xn the bxll - and

just the socio-ecanomxc rxghts - as guxdelines in the prcvxsxon

execution and planning of legxslative, executive and

adminxstrative programmes.

  

1.75 This proposal goes further than all those systems - for

example the Indian system - which :ecognxse the sccxc-eccncnxc

rights only as directive prxnciples.

rights as protected rightsv first

state shall not infringe them and

in that 3;; rights shall be used as guidelines in the legxslatzve

and executive programmes of the stateA

The Commxssxcn protects all 

1n the "negative" sense that the

secondly in a ”posxtxve" manner

In the former sense all

right: are enforceable by a court of law; in the latter sense

they are admittedly not enforceable by a court of law, but the

guidelines can in fact be realised through the dynamxcs of

political competition.

(6) T n r ' ' h

1.75 The Bill tecugnxses that everyone has the right not to be

is dangerous to human health a:expnsed to an envirunment which
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ueu-bemq or which 1.5 Seriously decrmencn to the ccnsez‘latxcr.

and protectxen of that envlrcnment.

 

(e) ?rgcgdutaL :zghts

1.77 The Bill fully sets forth the tthts of everycne

regard to arrest, treatment anle under arrest, the rxghts .

accused person and 5f anyone who has been canv1cted. In

partxcuXar, it x5 provxded that everyone who xs attested sxal;

wzthin 48 hours 0: on the next succeeding court day be braugn:

before a court of law and be charged in writing or 1nforned ‘1 

 

writing of th: reason 50: his or he: detention. failing .nxc:

or she x5 entxtled to as released from detentxcn, unless ; caut:

of law orders further detentxcn an good cause Shoun‘ :eler" -
 

thhcut :rxal at the unxm cf the state xs thereicte d.

 

This clause, read with the extended locus stand; clause aLreacy

mentxcned, :hereiore guarantees the hageas corgus :emeny

 

our

law.

(5) Adm'nxs ta xve ‘u ~ce

1.78 The application of South African law, 0:, if the pazczes

agree. as the xndigenous law or the religious law of religious

groups, the retention of the inherent powers

Supreme Court in respect of

of revxew oi the

administrative acts and the

application of the rules of natural justice. at: guaranteed.

 

1.79 In th: ordinary course of events and where a state of

emthency does not apply, it is customary for the legislature to

be able to circumscrib: curtain tights. Thus for example

municipal ragulations may provide that an owner may not engage 1n

certaxn activities on his property which at: harmful or constitute

a nuisance. The Bill provides that such cizcumsctzpticn xs

permissible only in so far as it is §§Jiflfl£§l¥.fl§§t£§§zx (in other

words, it is justxciable by a court) for conszdetations of state

security, the public order and interest, good morals, public
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health, the adminxstratxan oi the Law and the state. or the rzghts

of others or for the preventxon or ccmbatan DE d;soruer

crime. Cir:umsc::p:xon may no:

gnu

derogate f:um the qeneralxty of

a rxght; and some tthts, such as those set forth Ln Article

34(1), may not be cxrcumscr1bed.

(h) Suinenelgn

1.60 The Bill ptcvxdes for the temporary suspensxcn 0E certazn

rights during a state of emergency.

requirements for this: a

The Bill now lays dawn clear

state of emergency may be ptoclaxmed

only where the secutxty or contlhued exLStence of the state :5

threatened by Her. invasion or general znsurrecthn and the

proclaimxng of the state of emergency 1: reasonenky

bring peace and order. It may not

exceeding sxx months and the

necessary :3
 be proclaxmec 5-: a perxod

pzoclamatton and the rules and

regulations that wxll apply shall thhin

proclamation be ratified by not

three weeks eite:

Less than tuo—cnxtds ci the

dlxectly elected memaers of the hxghest legxslature, iazlxng unxch

they lapse. Cettaxn rights may in any event not be suspended and

certain kinds of legislation relating to a state of emergency, for

example legislation that permits cruel or inhuman

detention without trial or indemnaty, is

detained under emergency measure: shall

treatment or

prohibited. Anyone

within seven days he

charged in writing 1n apen court and is thereafter entxtled to all

the normal procedural rights, including those of release and

b£§§£i_SEIE!§ referred to above.

(i) Am n m n t t‘ 1

1.81 Article 41 provxdes that the Bill. including Article 41,

shall not be amended or repealed save (a) by a twn-thirds majorxty

oi the votes of directly elected members entitled to vote in the

highest legislature ang (b) by a tuo-thirds majority of the votes

in which everyone entitled to vote in an

election in the highest legislature may cast his or her vote.
cnat' at a referendum
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(j) Affigmativg gr‘gi'r‘.

1‘32 Having considered the different possxbihties, -.—.»

Commxssxcn recommends in Artxcle E(b) that the legislatuxe may :y

legxslatxcn provxde Eat. and make funds avaliable :o acnzave

equality before the law Ear all by ensunng that :nmua

 

 

educatxah. traznxng, emplnyment and Einancxng programmes all

citizens are afforded equal opportunxties of develcpxng and

realising thexr natuiahialenus and potential to the sun.

(k) Prgvate disggzmznztzgn

L53 uchaugn the bill is directed agams: state acmcn.
necessarxly deal uxth the quescxcn

hecaus: x: guarantees the

  

Of "ptxvate discrzmxnaffi

rzght cc assccxaczcn. Artxcle ‘71::

pzovxdes that no legislation or executxve or adminxscratzve ac:

shall iixgccly or indirectly make avaliable t3 an Lndzvldual ~30

o: a group uhxch merely on the ground of race or colour refuses t:

assaczate with any other individual or gtaup, any public a: state

funds to foster the craacion or maintenance of such discrzmxnacxcn

or exclusxon. Further, the right to freedom

qunrahteed, uh£ch means that state

of assocxatxon :5

action may not. preven: c:

:estzaxn anyone from associating with other individuals or groups;

nor may the state compel anyone to associate with other

individuals or gruups.

 

1.3‘ The commzssion cansxdezs that. if it is to be accepted and

retained as credible in this country, a bill of

provided with eggggbivg enforcement mechanisms.

suggests tha fcllnuan:

rights mus: be

The Commzsslon

(a)W

1.85 As already mentinnad, the most

machanxsm 15 the jurisdiction 0E an independent judiciary to

declare invalid those laws and executive and

effective enforcement

administratzve acts
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that Violate the bill of tights. The Commxssion Ccnslders 'hat a

Constxtutional Court, as a court of specxalisetxon. uhxch would

not necessarxly consxst of present judges and thch would not

necessaley be composed of persons from among the ranks of Sanger

practlsing counsel‘ would be the proper ttlbunal for :his purpose.

Havxng conszdered all the practicalities, such as the sevxng of

time and the avoxdance of costs and duplication,

of

the Commxssxon 15

the opinion that the proper status for such a court :5 that of

a full—fledqed Chamber of the Appellate Divisxon of :he s;preme

Court. All constxtutional questions would therefore be

adjudicated xn the ordinary manner by the Lower courts

(maqxstzates‘ courts and Provlncxal and Local vaxsxons

Supreme

of the

Court) and would find their way to the Appellate vaxsxon

in the ordinary manner and

If

in accordance uxth recognzsed :crms.

1n the Dplnlon cf the Chief JUSEXCE an appeal solely or :eLnly

involved a constxtutxenal dispute, 1t would be placed on the roll

of the CQHStxtutianal Chamber of the Appellate

other aepeels would come befote the General

Appellate Divxsion.

:ZVlSlO , all

Chamber

 

(b) A e!

1.56 Article 36 yrovides for the institution of a permanent,

full—tlme Human Rights Commission under the chairmanship of a

Judge of Appeal 0: a retired Judge of Appeal (including,

therefore, Judge: of the Constztutlonal Court} to undertake and

co-ordinate the education and trashing of the population In

respect of demacratxc values and human rights. :a lnxtlate

educational programmes and intatmatiun projects and to give advice

on any question a: tn the consistency of proposed or existing

legislation with the Bill and on any needs that should be met.

This Commxsszcn may also on lt: own initiative or on the grounds

of complaints lodged inquire into alleged violations of human

thhts and publicly and in writing report thereon to the highest

legislature.

 
 

 



 

(6) mm

'.a7 the Bill provzdes, :3 Article 37,  5c: the anELEUELcn c.

full-t‘fie cmuudsman uno, in addition :3 any

w

other tuneucns,

assxgned certain duties uxth regard to the protectzcn of human

rxghts‘ such as, for example, the 1nvestxqatxon of complaxnts :5

maladmxnxsttaticn, including violatxcns at human :LghtL

the xnvestigatxon of Camplaxnts of unreasonahle, unfaxr

 

discourteous canduct by officxals and emenyees whxch lair; :5

human rzghts, action on behalf of groups, medxatxon, cencxlzatzch

and negotxatxon between ccmplainants and hoaxes complaxned

 

reqaruan the xnftinqement cf human rzqhts and reportan there

to the nzgnest leqxslature.

: . SRQU? 7 T§

1‘38 «hiLe there has been a new splrxt of reconciliatxon :etween

important paxitical parties and organxsatichs since February V990

there are still many South Africans who seek their

the axxStence and protection of ”rights" that

salvatxon xn

are varxously

referred to as "group rights”, ”minorzty rights” or ”communxty

tights"‘ Thu reasons for this are understandable. Our society 15

Characterzsed by deep divisxons ~ accentuated by the policy of

aparthexd in the past - between groups along the lines of race,

language, religion. culture. ethnicity, class, colour, trzbal

affiliatznh. wealth. and political and ideolchcal beliefs_

is he gettznq away from tha fact that {eelxngs of

fears

There

insecurztv and

of domxnation by an antagonxstic majotxty continue to be an

impaxtant reason for the emphasxs that is placed on the rxghts

questxon.

1n

1.89 Th: Commission is oi the opinion that tha whole question of

"group rights“, ”minority rights” or ”community tights" cannot, ;;

ghg 593:3 AE;§§an gggggg, be addressed unless it is viewed in the

contaxt of the broad national quastion and people's perceptlon of

that question.
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1.90 It would appear that the basxc :uestxcn that 15 ngan

rise to so many uncertaintxas and fears and differences >~

perception is whether we xn thxs country are really one natlon o:

whethar we are a plurality of peoples w'nxch smpxy occupy me same

country in loose but compecxtive assocxauion. Are we goan ::

gruu together Lnto unxty o: are the population groups gaan :3

continue to fight for the prgservatlon of thel: awn Ldentlty at

the expense of national unxty? On these nasxc questxons there are

great differences at Oplniflfl and,

thrae divergent poxnts of view:

viewed as a whole, there are

(a) That: are those who Eglgg; the 1523 of a natxonal

un;;§;1__;;§;§ 1n which LndiVldual :zghts and n;nor;:1

rights are preheated. They ilrs: want t: see the :  
to self-determxnatxcn at their geople ee.q,

Afrxkaner geople) recognxsed: they want a :e::;:

thexr own to be granted to them; only then wxil

questxcn of the rzghts of indivxduals and mxn :LCLES ln

that tert;:ary or state arxse. Thls. 5:: example, L5

the stand taken by the Conservatlve Party of South

Africa, the official oppositinn in the whtte House of

Assembly.

(b) There are thus: who see this cauntry as a national

un1§312__;;§;g in which both individual rights and

communxty rights will be protected. Among those who

belung to this school at thought it is generally assumed

that individual rights will be protECted in a bill of

rights, although there is as yet no finalzty as to whzcn

individual rights will be so protected. As regards the

question of which community rights will be protected and

in what way this will be done. that: :5 no agreement

either. The ruling National Party envisages an

extensive systsm: group values, such as language,

religion and culture, can be protacted as individual

rights in the bill of rights; political participation

and the communities‘ say can be protectgd by constitu—

tiunnl system: of power sharing and chuck: and balances.
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The African Natxonal Congressv :n the other

averse f:om power sharan xfi

hand. *-

Lt means char. 3 Fanor‘  

group wxll :2 ngen disprognrtzcnate wean: ;n

polztical process through, far example, 5 Veto :n

Legxslatxon. but tecoqnxses the ptote::::n of Language,

relquon and culture 1n a uxll cf :Lghts,

(c) Lastly, there are those. 5:: example the Pan

Congress, aho envzsage a unxtary state xn

rxghts nu ma entrenched: at most, 1

wxll, after a redistribution of wealth.

new government

:e in a pcsxtzsn

ta decxde aruxtrarily whether a hill :5 human rzghts ;s

wanted. Falling xn the same category Ias far

rxghts are ccncerned) are also pat

the

as human

 

es and .ovements :

rzght of the white politzcal s;ec::um which uxsn

 

:etaxn the 5:3 cue cf

 

knxte -‘mxna:zan

oppcsxng a 9x11 of tthts tooth and

1.9! The Commxssxon nas ho hEsLEaCLCn

cutlxhed Ln (c) above.

m :egecung me Lieas

The implementatzcn of the Saxd ideas HxLL

inevxtably nge rzse to serxous cunflict and vzolatxons

rights.

oi human

From the reaction the Commission recexved to Horking Paper 25, and

from our observations of daily events in this country, it is clear

to us that the way to resolve group conflict sxmply does not lie

in ignetxng the existence of groups and cunflict between them

 
The answer ' not for—ed assimilaticn tut balanced acccmmodat1::

In E :3] i"§ i 4 :3 finmchagl'

1.92 These advocating the ideas in (a) invoke the rxght to self—

determznatian of a 2392;; as a graup right. A significant number

of parties, otganxsatiens and individuals subscrzbe to the vxeu

that the group that must be protected is the 2§92;;. To them.

every gggng has a sovereign right to self-determznation. In the

south African context, this right means that every people is

entitled to a territory of its own where it can govern itself as

an independent naticn and state. Therefore. they strongly object
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to the vision of the new South Africa as a \wé

demandzng the reccqnxticn of the rzght :3 :ar:

u m

 

 

§§S§§§l§_-

1.93 Chief among the proponents of the xdea ot' par:~.:;cn ate

Conservatxve Party of South Africa, the Afrxkaner—vclkswaq,

 

Boere—Vryhexdsbeueqan and the Aftikanet Neezstandsaeweqxng.

besxdes which there are also many xndxviduals.

1.94 Those belongan to this school of thought natu:

reyected the Commxssxon‘s recommendations in Horkxng Paper

  

almost without exceptxcn. the reason for this bexng :hat

tights

2:2

of the Afrikaner people or u'rutes to govern themselves are

not rscoqnxsed by those tsccmmendatxons. The essence

 

Objection :s that work1ng Pager ZS cchstztutes a threat

and 1h pattzcular to Afrikaners.

| 95 The ixxst ”group right” that needs :3 be canszdern:

therefore, the r;:ht,“f DEGDL“ t" selfAdet°rnlna

  

the present purposes amounts to the rxght ta

EarsV. g .

1.95 The Ccmmxssxcn has fully and thoroughly studied the L4

arguments f0: and against the recognxtian and protection of

 

right. in r a ‘ with reference to the relevant rules

international law and internatxanal :esclutinns as well

Roman-Dutch

as the

writer Hugo de Groot, who is regarded an authcz;ty 1n

this country. From all these sources it appears that a r; ht :5

secessxon, as a unilateral jutistic act. is subject to a plethora

of qualifications and prerzquasxtes before It can

existence and likeuxse before there can be any Jusg

come 1n:c

claim to

partition as a negotiated infringement of the sovexexgnty of the

state.

1.97 One of thase qualifications or prerequisites. according to

De Groot, ather eminent authors and Resolution 2525 (xxv) of the

General Assembly of the United nations, is that so long as there

is a represzntative, democratx:

uh n

government which represents the

‘ n without discrzminaticn on the grounds of race, colour

 
 

 



 

?_—
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or descent, is self»de:en

 

naczcn

 

impaxr en:    

    
 

err; -rLaL xnzeqrxcy

tecoqnxsed.

|.95 mxsszcn's Evaluation

the ’ people in r Dec: 2

t   a fhll wlr

 

(X) 2: is clear that there L5 3 need Ear self—decermxna

So: a people {nacxcnal group; and tfa:

recoqnxsed as a g;g§; :1 the

Certain ccndxcians.

:hxs need

 

ternatzcnal ccmmunxc

(ii) 2: 15 the saxd ccndxtzcns

 

that Create problems

  on. we aces?! cups sucn as

Aftlkaner     lulu penuie, e Xhosa pee

etc.. have :ght :3 self Qetev-xnacxcn

melxes entxtlement to par
   

 

.:c ;n negotlach

Secession chrcuqn unxlaterai Hlthdrauaip, a: Leas: ;

far as se 55; n ;s concerned,

 

.e Ccndxtzsns \

exxsnxng oppressxon by the s:a:e> do he: seem :: De

The Afrtkaner people, a: present the ruling

cannot invoke the condition of oppressxon. 50

an01

fax

any of the black peoples which ngh: have this aqu

are concerned, a process at democtatisatzon is in

under way. Mere unwillingness to become part of a

mixed state does not seem to conscxtute a gust

claim to gegegglgn under xhternatxonal Law,

!iii) In the case of 2g;;;;;;;, of course, one has to do

an agreement and the ebave-mencxoned legal pro:

relating to secesszon need not be applied as such'

still cannot be ignoted. In negotiations

leqxtimacy, validity and correctness of the claim

vattitiun will inevxtably be of major meortance.

is little hope of juridically unfounded claims

. acceded to.
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1.99 The secund category of "group tights“ :3 be considered here

relate to the protection cz' groups thhin a unuar] State,

L100 The quesuon x5 hau Eh: :xghts ot' dxfferent g ups :an  

protected in a state not di'uded b1 partition or secessmn.

maxn politzcal parczes (2.9. the NationaL Parlv, :he asc

Inkatha) fall into thxs category, but differ thh one other as

regards which :Lghts and uhxch mechanxsms are Legxtzmace.

 

Feu of the proponents of this nne of thinkxng nave ngen any

clatxty as to uhxch :zghgg should be ngen to Hhxch :raugs and

which meghgnzsmg should te used‘ The debate an these suujects Ls

characterxsed by vagueness‘

1.101 The news of "he mam pattzes.

 

:ndxvlduals were examined, It is undely accepts:

and aspxratxons of the du‘feren: :cmunxtxes m tth ccunu-v '21::

be addressed‘ The questzcn xs just how best :hzs can :2 Game.

1,102 One useful quxdeline uhxch could. nth :he necessary

cxtcumspecczan. be consxdered is the intexnatxonally :ecognxsed

rules regarding the prut=ction of minatxties.

1.103 From our survey of the international rules regarding

minority protection it appears that the common view 15 that far

the purposes of the international trentxes a "minonty group"

includes any group which numeracally constitutes a anorLty uxthin

a state, which is not in a domxnant posxticn and whose members,

although cxtizens of the

ethnxcxty,

state. possess characterxstxcs such as

religian or language distinguxsh‘xng them from the rest

of the population and

characteristxcs.

share a common desire to preserve those

1.104 In working Paper 25 the Comissxon referred ta the mam

international treaties in this connection. other international

documents of importance are the following: the UNESCO Declaration

on Race and Racial Prejudice of 1973; the Eanjul Chatter, 1981,
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which recognxses the rthts of "peoples” to economic. sccxai and

cultural development: the Easxc (Geneva) Princxples :5 :3e
European quhts of National Groups, \985' wnxch appear :3 relate

only to geographically concentrated qraups; the Draft :eckaratzen

on the Rights of Persons belongxng to Natmnal cr a:hnxc.
Reliqxous or Linguxsti: Minorxties, 1985.
cultural. linguxsti: and reliqzous freedom; a proposa;

London Hinctxty Rights Group, \979,

minorxty rzqhts over a wide front; and,

which emphasxses Emma.

wnich seeks to entrencn

finally, the Cone;

 

1
Document of the Vienna Meetan of the Phrtxcxpants xn the Helslnxx

Conference on Securxty and Co—opetatzon in Europe, V975, anxcn

meoses an obligation on member states ”to pratect and create

CGnditLons far the prcmctxon of the ethnic. cultural, Linguzs:;:

and :eLiglous :dentxty of natxcnal :xncrztzes on :hex: :2::‘-
:ary‘.

A very xmportant development has been the resolutxens adopts:

the ‘eetlnq oi the Conference cn Secutxty and Co-operat;

Europe (CECE) xn Copenhagen Eram

 

S to 29 June 1990' a:

extensxve Mlnarlty protectxcn was advocated.

A further zmpoztant point to he bozne xn mind is the extensxon of

the concept "minority" as used in international law. As is known,

Article 27 as the Internatsanal Covenant on Civil and

 

Politxcal

Rights, 1956, referred to ”... ethnic, religious or Linguzsti:
mxnorzties”. In the Helsinkx =~inal Act ‘his oncefi‘ was extended

:9 inglugg ” agigngl m hgr;:.§§  

\.105 Although there IS doubt whether the saxd t:eaties p:atec:

93932; or inngjggaA: and whether a mxnarity group :5 a juxaszic

person, the fact remains that the xnternational treaties do xndeed
stand for the effectxve pracectxon of minorzties.

1.106 Furthermore, many countries have proceeded to implement
domestzc measures for the protection of minnrxties. CapotottL

one of the experts in this field, sums up the different measures

taken by governments at a nagggng; level to improve intergraup
relations as follows:

 

 



(a)

(b)

(c)

(d)

(e)

(H

(9)

(h)

(H

(i)

(k)
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The representation of members of varxcus ethnic groups

in government. :n the cxvxl servxce and in professlona;

assocxations;

The establishment of specxal commxttees or znstxtutzons

with a vxeu to ensuxzng that members of all ethnxc

groups are 1n a position to play an act;ve part 13 the

socsa-polxtxcal life of the country;

Efforts to improve relations between the polxce and

minorxty groups, such as the rect‘Ltment of polxce

members from those groups, the organxzatlon of a specxal

ttaxnan course in the field 0E race relations. the

holding of race semxnats and the teachan at mxnorzty

group languages in police academxes:

The establishment of a system of national setv1ce

whereby members of different ethnic groups lzve and work

together and perform tasks whxch cannot but xutrease

racxal undetstandxng and produce a snxrxt cf together-

ness transcendxng ethnxc and racial dxffetences:

The organxzatxan oi actzvxtxes desxgnea :5 1mprC"
the economic and sccxal Ezelds
disadvantaged mxncrxty groups and
tional opportunities offered to them:

 

The establishment of educatxenal :nstltut;sns

development

:he
of natxonal groups thh a vxeu to provxdth

traxnxng for selected members of varxcus popula zen

groups to help 1n the xnplementatxon of the natxonal

ethnxc policy;

 

Thu creltion of special programmes in universities

whereby students are requxred to undertake field study

on the customs and socxal systems of minority groups;

The reform of the educational system with a view to

eliminating any differences In the education pravxded to

members of different ethnic groups and thereby reducing

inequalities xn income between them:

The setting up in school of cultural programmes and

other similar activitxes on a regular basis deslgned to

strengthzn mutual understinding and friendshxp among the

youth of different natxanalities;

The revision of school textbooks which cantaxn comments

or Exposition of historxcal {acts that are not cnnducxve

to understanding and respect between ethnxc c: linquxs«

t1: groups;

The use in a:hnols of new textbooks and teaching

materials stresszng the history of minorxty groups along

with that of the majority:
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(L) The otqanxzatxon 05 actxvities desxgned to educate the

publxc on ptonlems of xnter-qraun relatxonshxps and

the role played by mmonty groups m the development

the Country;

 

(n) The grohxbitinn :5 exclusxve social clubs and

adoptxon of an uncompromlsxng attitude towards manxies-

tatxons of racxal arragance:

 

(n) The organzzation under qcvernment auspzces, bath a: the

national and the local level 3E increasxng ccntacts

between ethnx: groups.

‘.107 The Commxssxon consxdets that :he xnternatxonal treatxes

and measures adopted in many countrzes to protect mxncrttzes poxnt

to xntexnat19naL acceptance of the legxtxmacy of such measuzes

provldedl 2: course. that they ate just and reasonaole‘ we,

do

 a 

not :eqarc sucn ptstectzcn as antx—democratzc or undemoc

 

He also :elxeve that such :ratectzcn need

 

act stand 1n the way

natxe‘-uuxlding; 9n the conczazy

just

mat;

:5 if. x5 done 1n 3 fair and

L: can play a very posxtxve raLe, particularly in :he

 

anne

  

phase of natxon—buxldinq, Ln persuadxng all ethnl: groups

to take part Ln the process of naticn-buxlding 1n

manner‘

a peaceiuL

1.108 In South Africa 1t is often argued that communxty or

minorxty pratection is undemocratic or anti—democratic xn that x:

consttaxns the wxll of the majorxty and ”true” democracy does not

prevail. Specxfically 1n the South kfrican context, it is

argued that such protection is advocated merely

then

to perpetuate

white domination under another name; that it merely amounts :3

mecnznxsms :9 ensure that the unxtes uxll

saw

still. have the Last

The Ccmxssxon believes that then may in fact be people in this

country who may harbour th: abuve-mentioned motive: uhgn they

speak of group, community or.- minonty protection. .11 i

uneuuxvpcuu di sociates itself f'om that school of thouaht. As

is evident ftam all the international treaties and conventions.

one can speak of mum: group, community

protectxon within a nation only where there

 

and mmority

is full democracy,
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where everyone 15 Ere: to participate 1n the government of the

country, and where there xs then - f h vet reescn - a need

for group. ccmmunxzy and mxncrxty protectxnn. The crux of the

matter :5 that qraup, communxty and minorxty pzotectzcn axmed

dcmznatxon o:

a:

u due praference would not be accepted by ‘he

majorxty and would ultimately be rejected. It should

remembered,

 

1:5: :.

however, that it is also a fact 'that 15 a mnonw

dominated in such a way as to make xt feel

5

that 1:5 needs are

being at:eated thh contempt it will also strxve constantly :c r;

itself of the régxme.

The sensxble solutzzn would therefore be to steer a ccurse :etueen

these two dangers and find a moderate solutxon.

1.\09 The C”':1=5:~n‘s vxnu 1 that :t ;=   
adopt the tand'ox-- ~hat "here are tatutor11- a

uxth tatutc'~‘v 4-‘irable ":iaht ”  .1 this c unttv

is b “he 9 =r-"-s are meant antit‘es uhxgh are

raleVance f"' ‘hn —"'*cses of human riuhts “tote"t‘An,

1.110 In the ccntext of human rights protection and a bill of

rights - the only subject dealt with in this report — there are xn

fact certain group, collectSve ot'community needs that must

addressed. However, this must be done

juridically accountable manner.

:5

in a legitimate and

1.111 The first are the needs of certain identxfiable groups

such as women, chxldran, employers and employees. While :he

general principles of the Bill apply ta all thesa groups, Ln

practxco certaxn specific needs have emerged that can and must be

addressed. In the report and in the prnposed Bill the Cammxssxon

gives attentxen to th: need: of these gruups, which have been

dealt with 3n paragraphs 1.66, 1.68, 1.71 and 1.72 above.

1.112 The second are the needs of individuals who are mambets of

diztetant linguistic, cultural and religious graups to have these

raspeccive values recognised. This ts dens internationally, and

tau people in south Africa object to thxs. Naxthe: 1n legal
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theory :0: m Lega; practxce 1: correct a: necessary

:ecognxse these values as anythxng other than

   

   
a bill of rights. After all, every individual member a.

Subscxzbmg to those values can enforce them. :Jo

gurxdzcal arguments have been advanced against

Comnussxon thereicn: stands by xts proposal that

ngen full. recognzucn and pratectxen in the

:ignts as xndivldual nghts.

L113 However, =‘.e Cammxssxcn is no: insensxtive :o oajec.

 

to he proposals :1 Working Paper 25 on these aspects 4::

grouncs that they do not afford sufficient

to

  

e saxd cc;‘.ect;ve values. in partzculat.

 

.,:e :zzsed that seem to be justified:

La} :: was argued that the procedural capac;:~

the cent: 5:: Legal relief should also :2 a:anted '

 

:3 apprcacn
   

persons 2: bodies not ditECtly ?tejudiced :1 2.1

mfnngement cf the saxd values, for example :7

providing far: cases where the party actually prejudiced

cannot or does not wish to act, at where other

interested parties wish to establish a principle.

The cammssmn x: of the opinmn that the granting of such

capacxt‘] (1.2. nude Laggs stgndi) is a necessary and sound

mechamsm, not only for th: said rights but for Q]. the rzghts

contaxned in the bxll sf rthts.

The Ccmmxssxon therefore proposes a new Claus: which should be of

general farce and effect and which should tend as follows:
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(b) A consxderable numuer of respondents - not only those
were concerned about Collectxve values - commented cn

CamMXSSIOn‘S view that a bill of rights serves only a

shield agaxnst actxon by the authorztxes and not as a s

to: the enforcement of rzghts. :t was argued that thzs
is undoubtedly true in the histntxcal context. :ut

modern developments have painted to another need, 2.2. th

duty should also be xmposed on the state t3
pasxtively the rzghts formulated xn the bxll.

legxslation or by executive action. The need for
argued, exxsts partxcularly xn the case cf

mentxoned collectxve values, as well m
h

as in the C35

second genetatxcn rthts {socxo-econcmxc r;qhts)

third generatxon rzghts {e‘q, the ht :2

 

environment).

The Commxssxon consxders that this problem can be addressed

the bill of rzghts entourag: g

state to use 51; the fundamental rights set forth In the bill
guxdeline: in

Although this

xncluding a ptomotxon clause 1n

legislative, executive and adminxstrative plann

Is not directly enforceable, it can serve as
inducement to canszstent action and pave the way fa:

davelcpment cf justicxable provxsians binding upon the state.

The Commission therefore prnposes a

fallaus:
clause which reads

Apart from the duty 0‘ =11 leqi latxve and executive
admxnx ttat1Ve 'rstxtution of the State not to inft‘n"“
§nndamenta1 rthts At forth 1n this Bill allY . . h

E n m l ux 21
         

  

n 1n .
adminx t'at1ve olann1nu and a txon 5"

h

       executive and

 

gnu

the

s a

word

vxeu

that

   

as

xng.

an

the

as

=nd

euch
. s

.ta

(c) A number of raspondants indicated that under many legal
system: instructicn through the medium of the mother tongue
is recognised as a fundamental right and that the
commission's draft hill did not recognise that right.
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Th: Ccmmxssxcn has satzsfxed itself that Ln:::uc:;cn

  

medium of the mother :sngue at schoo; level

educationally justifiable and

 

;. LS reccgnxsed :5

fundamental :zght in cetca;n a:her multxl quaL states. ioueven

u. should nor. be made compulsory fer the pupxl, so :na: ,

 

of media of instructxon should be recoqnxsed. Furthermore

mother-tongue educazzcn,

 

example for small populatxcn group;

15 not always practxcable or econamxcally possxble. The giea

inabxlitv on the par: 9E ths state to supply this need

  

however. be made arbitrarxly; ;: must be justiczable :1

courts Ln accordance uxch the Bill. With these ccnsxderatzcns

 

mxnd the Commxssxon proposes a clause which :eads as follcws:

  
  

  

Everyone r35 {?‘e

the a allaule
= d5

(E) every 1unxl :S Efi:1*L=d Ln

attainaol -“ be taucr all svnool

medium of hzs 2: ha: -e:he: ’cnque c:

languaqe as a lanauace c5 ~hque * “a 'ne

 

,
U

m
u

  

u

    
 

_ :2 a

1:5: §ggggl (gag.

1.114 This brings us to the end of the Ccmmxssxon's

recommendations on group, communzty u: minctxty rights.

1.115 In the Commxsszon's report on :cnstztutxanal models and

optzons. to be published later this year, the protectxcn of the

needs cf individuals and commun1:ies uxll be dealt uxth unde:

 

other Lnstztutiun: and mecnaanms of th: constitutxcn. These

reports should therefure be read together to form a

two

complete

pxcture of the Commassicn's :ecommendations regarding the

pxctectzcn of groups. communities and minorxcies.

 
 

 



 

G. THE 'HTRCDUCTICH OF A SIL'

 

1.116 In concluszon, the ccnmxsszcn deaxs uxth the

the xn:roduc:1cn of the proposad :11; c: rzgnts ;n Soutn Afrzca.

1.117 In Horkan Paper 25 the Carmxssxon strongly emphasxsea

following aspects In this regard:

(a) The xraor: nce of th-

 

(b) Th 1’ cr'ance of an

     (c) the -:==e.—.: vv-   
rho prs—cse'i

 

1.118 A gxgn gf ;;;;Qu ccnsxsnzng oi ELVB pnases c:

proposed, namely —

szages ~as

 

 
Pbflgg 1: Acceptance tinciul: by P-tliamgnt that a

bill g; :ggg:: 3g ggggggg gng Eugurg,

Ehg§§_;: The reveal or amendment 3‘ leui latifin *n“‘*‘irq
 

 

 
with rhe ‘undamencal :‘uhts ntaznnd ‘ the

WM.

gfig§g_;: The launchinq A‘ a r3untt?:g;de Educ :‘F1al
 
nroatamme *c 'inEo-m cr- "ovulation '-aatdina :hn
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v.\19 There has been very wide support 5:: the Csmmlsszsn s
propasax as summarxseu auove‘ The only debate has been :hat :: a

flatter unxch the Commissxon has already dxscussed ;‘ Worklnq Page:

25, the questxcn as ta whether, ;ending the

of a new consutunen :xth a Dill or: ngncs. ‘: —ould
     '3:

possible to make a start :y xntrcduczng an inte::n lxmxted

 

mm The proponents of this plan ccnsxde: :haf. such a
cnuld do much ta secure credibility, ta

 

foster a human :Lgnzs

culture and to spread knowledge of the application of such

The proposal means that the interxm bill

3 mil.

could embody all :‘e

:xgnts on uhxch there 15 general agreement and that :3ntent;-.s

aspects uhxch also relate :o the strUCtures to be
  

::eeted ,._e:

the aw ccnstltutxcn - Ear :nstance the franchise -

:ver w

Jould s:a“:

 

11

 

.2 new CCHSCltutan nad :een  

 "alzsed. 2nereu;:n

zzuLd :e 1nccrporaced Ln:o the Dill of rights.

 

121 Particularly after :he drastic Change that has taken ”

xn thzs country sane :

de

 

  2 address DY the State Presxdent, Hr

.erK, an 2 February V990 and the resultant release

pothzcal Leaders, the unbannxng of a number of

organxsaticns and the commencement of talks

negocxetxcns, the xnttcductzon of a limited or

 

  

political

On constxcuCLCnal

interxm bill of

rights has become a stronger option and the Commxssian feels that

L: merits serious consxderatxon.

 

1,122 According to the proposals in this regard, there are

ways :3 unich such an xnterzn cr lxmxted bxll could :e

Lntrcduced:

First, it could be done' step by step 1E need be, is

ggnsensu; is reached on specific human rights in the prucess

cf negatiaticn. Legislation to give effect to any consensus

agreements reached in this way would have to be passed by

Parliament Ln order to give the prxnczples concerned the

force of law.
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Secondly, it Cauld be dcne by unilateral actzon taken :y [:2

government at the day by having legislation passe:

Parliament to gzve effect to the rxghts concerned‘

 

1.113 of these two methods, the former x5 clearly preferable

Particularly slnce the Ccmmxssion has already suggested 1n Nork;nq

Paper 25 that th: actual constitutional negotiating process should

preferably beqln uxth tha bill of rights. the creation of such a

consensual document, including the estabxishment Of a

Canstxtutional Chamber of th: Appellate Division, would do a

tremendous amount tcwards building confidence xn this country and

abroad that reconcxliatlon xs possible. This Hould :edound t3 the

c:=dit of all the negotiating parties. This would :e tea;

tangzble :enewai and improvement. This wouxd Lend c:csxc

leqxtxmacy to such a 3111.

e:a:;e

 

1.124 The bill as proposed by the Commxssxcn follows zrmedxately

below. When this or any other bill is incnrporated xnta the

constitution it will be necessary. apart from the pruvxsinns

agreed upon, to intxoduce ccnssquantial amendmants as well. For

Snatance. for tha word "bill" it will be necessary t6 substxtute

the expressxuh "chapter” of the constitution, and the pravxsxons

relating to the Human Rights Ccmmxssion and the Ombudsman will

hava to be xnserted 1n the approprxate parts of tha censtxtuticn.
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THE BILL PROPOSED BY THE SOUTH AFRICA}! LAW CCHHISSIOH

Arcxcle I : Fundamental rLghts.

The wgm: set forth in this aul are fundamental :thcs :: ,

every :ndxvxdual and, where applzcanle. also every jurxs *

Ln South Afrxca is entitled xn relation :0 12915151:

gavernmental bodxes, and save as otheruxse provxded 11 unis

those rights snail not be :xrcumscr::ed. Lmeced4

minnged by any Leqxslatxcn or execu

any nature.

      

 

czve o: admxnxscraLLVE ac: 

Artzcle 2 : The :tht to use.

Everyone has the rzght to the proceccxcn of th o: be: "=

Article 3 : Equality before the law.

 (a! Ietyone has :he rtht to equalxty before the 1

means, mgg: aua, that save as petmxcted

Arcxcle. no leqxslatxan o: execu:;ve or adminzs

ac: shall direccly c: xndxrectly favour cr preju~

person on the grounds of hxs or her race, colour

religion, ethnic origin, socxal class. birth,

and other views or disabilities or other

characterxstics.

  

   mw

sen
gclx:;:a;

nature;

(b) To this end the highest legxslative body may by

legislation at general Eazce and effect introduce sucn

programmes af affirmative action and vote such funds

therefor as may reasonably be necessary to ensure that

through educatxcn and traxnlng, financxng programfies ard

employment all citizens have equal opportunx: es :

developing and realising the:: natural talents

potentzal to the full.

   

(c) The provxsions 0E Suh-Article (a) hereof shall :3: be

construed as makxng xt compulsory for any EemaLe parse:

to perform military servace.

Article 4 z The right to mental and physical integrity.

(3) Everyone has the right to the protection of his 0:

mental and physxcal integrity.

her

 
 

 



(b)

(c)

Article 5

 

42

No one Shall be subjacted ta mental or physxcal ::::u:e

assault or :nhuman o: degraaxng treatment‘

No exceplxcnal cxtcumstances whatever. whether a state

of wax or threat of Hat. internaL pclitical instanxl;ty

or any other public emergency or any order qzven 57 a

superxor officer or by any person holding

government. shall serve as justxfacatxan

mencxoned in paragraph (b).

   

: Persanal Liberty and Security‘

Everyone has the rxght to his or her personal liberty and

secuzxty, which means. in a“ , that no one shall be

depraved of his or her Liberty save xn the fallewxng cases

and
once by unxch the fundamental rzqht to hxs or her mental

physxcal 1nteqt1t7 xs not denxed:

(a)

(b)

(c)

(d)

(e)

Axticl: 6

in accordance uxth a prescrxbed procedure generally

 

Lawful arrest 0: detentxon fer the purpose of h .

person before a court of law on the grouna

reasonable suspxczon. which shall be )ustxcxaole :1

court, that he or she has commxtted or 15 commit.

is attempt1nq to ccmmxt a crime;

 

   

 

lawful detentzcn pursuant upon conviction by a sour: cf

law or failure to comply uxth a lawful order cf the

cnutt;

1au£ul dgtention in order to prevent the spread of

intactxous disease:

lawful detention of a person who is mentally ill or a

person addicted to narcotic 0: addictive substances uxth

a view to his or he: admissxcn, in accordance with

prescribed pracaduxe, to an institution a:

:ahabixitatien centre;

lawful detention for th: pteventxcn of any person's

unauthorzsed presence or sojourn in South Africa at uxth

a view to hi: or he: extraditian or deportatxan xn

accardance with prascrxbed prucedute.

. The rights of an arrested person.

Everyone who is arraated has the nght -

(a) to be detained and to be fed under conditions consonant

with human dignity and to receivs the necaasnry medical

treatment;

 
 

 



 

(b)

(d)

(e)

(E)

(9)

Article 7

(3

to be mfotmzd as soon as possx‘nle m a language unxcn

he or she undzrstands of the reascn 5:: his or he:

detennoh and of any charge aqaxnst him or net;

to be mformcd as soon as possxnle 1n a language .mxc'n

h: or she understands that: he or she has :he nqn ::

remuxn sxlen: and the rxght to refraxn kcm nakan any

Statement and to be uarned of. the consequences of. mamnq

a statement;

within a reasonnole period as time, but n2: Later :han

43 hours or the first Cour: day thereafter. :3 be

brought before a cant: of Law and to be charged :n

writxng or infarmed zn wtxting of the reason for hxs or

he: detencxon, failing which he or she snail he enntleq‘

to be relaased from detencxon unless on good cause snoun

a couxr. at Law orders further detenuan:

to be tried by a court of law uxthxh a

after artes: and pendan such :nal

uhxc‘h releasz may be subjec: :0 ball 3: guarantees

appear a: the Ltzal. unless an good cause snoun a cour.

of law orders iuzthe: detentzcn;

asonaole :;me
be reLeasecL

  

to communlcate and :0 consul: 4xth

pracnztloner and a medical practztmner cf

choxce;

3 age;
hzs he:

 

 

ta communxcace uxth and to be vxsated

spouse. Eamzly, naxt of kin.

friends, unless a court of l

:1 hxs c: her
religious counsellcr er

aw othenuse orders.

. Thu rights at an accused person.

Every accused person has the tight -

(a)

(b)

(c)

(d)

 

no: to be sentenced on punished unless he or she has had

a fair and public trial before a ccux: of Law an

accordance With the rules of procedure and evxdence

generally in force;

ta be presumed innocent until the contrary is proved by

thn scat: or other prasecutut;

to ramsin silent and to refuse to tgstxfy at th: trial;

not to be convicted or sentenced on the ground of

evidence so obtained 0: presented as to violate any of

the rights under thts Bill of the accused persan or

the witness ccncaxned or of any other parsoh, unless

court. in the light of 31: the circumstances and in the

public interest. othexuxse orders:
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(e) to be represented by a Legal praccxtioner;

(E) to be xnformed by the presxding officer »

(i) of his or her :zght :o be represented c7 5 Leqa;

practxtzsner;

(ii) of the 1nscxtunzuns which he or she may appzcacn

for legal ASSLSEBHCE:

and to be ngen a reasonable opportunxty to endeavour :

obtaxn legal assxscance: ?:ovxded that faxlu:e :

neglect so to LnEorm an accused person or to gave nxm a

he: such opportunxty shall not result in the sectzn,

asxde of the proceedxngs Unless on appeal at revxeu a

court finds that juscxce was not done;

 

(9) not to be sentenced to an inhuman 2r ieqracxnz

punxshment;

(h) no: :9 be ccnvxcted of a 5 me Ln :espec:
 

omission Vhlch at the Lxme when 1: was ccmmxc:=c %as met

a ctxme and no: to be ngen a sentence more severe ~ an

that which was by lau applxcable at the Line «nan : e

ctxme was commxt:ed;

(i) not to be ccnvxcted of any crzme of uhxch he 0: she nas

pravxcusly been convxcted or acquxtted, save :3 the

tours: of appaal or revxeu proceedings relating to that

conviction or acquzttal;

(j) to have recourse, on appeal or review, to a higher court

than tha court of first instance: Ptovxded that

legislation may prescrxb: that leave to appeal shall be

first obtained;

(k) to be informed in a Language which he or she understands

of th: reasons for his or he: convxction and sentence:

(1) to be trxed in a Language whxch he or she understands

or, failing this. to have ch: proceedings Lnterpreced [G

him or hat;

(m) to be sentenced within a reasonable time after

convxctian.

Article a : Rights of persons convictzd 02 a crime‘

Everyone uhn has been convictzd of a crime and who

accordnnce with a sentence of a court of law is

term of imprisonment has the tight -

in
serving a

(a) to be detained and to be fed under conditions consonant

with human dignity and to receive the necessary medical

treatment;
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(b) :3 be qxven

renauxlitate:

 

:ppcxtunxty co develop and u

(c) ta be released at the expxty cf hxs or her :ezn

xmprxscnmen: as Imposed by the tour: at law.

Article 9 : Good name and reputation and diqnxty.

(a) Everyone has the :xgh: :a the protection of his

good name and repucacxon.

  

(b) Everyone has the r‘ be to the reccqnxtxon and p:c:e

of his or her dzgnxty.

 

Artxclz 10 1 Privacy.

Everyone has cne rutecczcn c5

pnvacy, anxch means, , a: h;s 0: me:

place of tesxdence or employment snail not be

he 0: she snail no: :2 Searcned, that his or her 3:

possessxons shall 35: be sexzed and that there snal

xncetiezence uxth :r interception of :;

correspondence or other Ecrms ofi ccmmunzcatxon‘

  

    

m
n

0
h

n
n
0
V
1
n
v
‘
u

 

Article ‘I : Forced labour.

Everyone has the right not to be subjected to forced labour:

Provxded that legislatlon may provide ED: —

la) such labour as may reasonably be prescribed to be

performed during detentxcn pursuant to a sentence of

imptzsonmen: imposzd by a court of law; and

(b) reasonable mxlitazy or cxvilian national

that, save duran a state of Hat or the duratxon of a

proclaimed state 02 emergency, each individual shall

have a choice On grounds of religious or conscienc10us

canviction between military and civilian naczcnal

service of equal duration.

servxce 53

Article 12 : Freedom of spaech.

Everyone has the right to freadem of speech and other forms

0: expression and to obtain and disseminate informacxon.

 

 

 
  



 

Article 13 : Science and art.

Everyon: has the tzght £:ee1y to engage x: scxance and a::,

Article 1‘ : Legal Csmpetence.

Everyone has the right to perform jurxstxc acts and
to acquxre rzgncs and :3 xncu: obxiganxons.

thereby

Article 15 : Freedom Of movement.

Everycne has the r:;ht :2 move freely uxthzn Scuth Afrxca and
to reslde, ta uatk o: to engage in any lawful :usxness
occupanxonl ~rude o: 11kg accxvxny a: any place :hezezn

Article V5 : Passports, Citizenship, exile Dr ExpulSLDn 1nd

emigratxon.

Every citizen has the rzght —

(a) no: to be denied a passport or deprxved thereoi:

(b) not to be deprived of his 0: he: South African

cxtizenshxp;

(c) not to be exxled o: expelled from South Africa; and

(d) not to be preventad from emigratan.

Article 17 : Freedom of associatian.

Everyone has the right to freedom of assocxatxcn, which
means, i al' , that no legislation or exacutxve o:
administratxve act shall —

(a) debar or restraxn individuals or groups from associating
with other 1ndividuals or groups;

(b) compel individuals or gruups to associate with other

individuals or gzaups;

(cl directxy or indirectly make nvuilable to an individual
who or a graup Which on the ground of race or colour
refuse: to assocxate with any other zndividual a: group.
any public 0: state funds to foster the creation or
maintenance of such disczxmination or exclusion.
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: Religious. linquxstic and cultural rights.
Article 1'd

Everyone has the :xght. individually or 13 ccmmunxty nxth

othersv freely to practxse the religion and culture and

EXEELY to use the language of hzs a: he: choxce. so that

there shall be no prejudxce to or favouran of anyone :3

account of his or he: :elxgxon, Cultu:e or language.

Article ‘9 : Family rights.

Everyone has thelriqht to protection of the xntethty of hzs

or he: Eamxly and freedom to enter znto maztzage thh any

person of hxs or her choice, which xncludes the cnaxce cf

enterxng mnto a monogamous marrlaqe and havan entered :nto

that marrxaqe the maintenance of its monogamous character.

Artxcle 20 : Rights of chxldren.

(a) Every child has the right to live uxth th 2

parents and to be cared far and brought up by

unless the interests at the Child call 5:: some

arrangement.

  

(b) Every child has the rzght to be cared for by the state

if there are no relative: uxth a duty of support tcuarus

the child or other persons who are willing or able to

care for the child.

(c) Every indigent child has the right to free state-axded

medical care.

(d) Every child has the right not to be compelled to petfctm

labour or render services harmful to his or her physxcal

or mental health. upbrinqxng or educatxon a: amauntzng

to econumxc exploitatiun.

(e) Every chxld has the :xght no: to be compelled to peri

Labour or render services for the benefit of

employer of either of his or her parents a: any of

or her relatives.

(E) In all legislative, executive and administrative

proceedings the interests of the child shall in all

circumstances be paramount.

  
 



Article 21

Everyone has the rxght to freedom of chance thh :n ard »~
the
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2 Public educatinn and traxninq.

  
available public educational and traxnang xnstx:::;c s

and fields of study: Pravxded that -

(a)

(b)

(C)

1d)

(2)

free state educatzon shall be provxded up :2 :he end :5

the prxmary school phase;

no pupxl or student shall on educationally 1::elevanc
grounds :e excluded from the avaxlable punlxc educat;

opportunxt1es from which he or she may bene§;: uxch
view to the acquxsiticn of knowledge, skxlls and

values;

 

no state schuol o: stnte-axded school or xnstxtutzc

educatxan and traxnznq shall refuse to admz: a pup;
student merely on the ground of his or her race. colc-.

relxgxon or ethnxc otxgxn;

 

  

 

this Article shall not preclude the estaa

maxntenance of ptxvate schools or xns:xtu
no state axd is involved, and sucn
instxtutxcns shall have autonomy of choxce a
they admit:

   
  

this Attlcle shall not preclude the grantzng cf state
funds .t-..-n1n axd of przvate schools or prxvace LESL"”"‘"'
which do no: discr1minate against pupils or students on

the grounds of their race, colour or ethnxc descent?

every pupxl LS entitled, in so far as this :5
attaxnable, to be taught all school subjects through the

medium of hi: or her mother tongue or some other
language as a language of choice Exam the first :5 the
last school year.

Axticle 22 : Right to property.

(a)

(b)

Everyone has the right individually or joxntly Hlth

others to be or ta became the owner of prxvate property
or to have a real right in pzivate property or ta
acquxre such :xght or to be or to become encztled to any
other right.

Legislation may authorise the expropriation of any
property a: other rtht in the public interest and
agaxnst payment of just compensation, which in the event
of a dispute shall be determined by a court of law.
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Article 23: Economac enterprzse.

Everyone has the rtht Ereely and on an equal factlng ::

engage xn econcmxc enterprise, Hhxch :zqh: :ncludes "e

capacxtv to escanlisn. manage and maxntain cemmercxal unde

takans, :o acquxre property and procure means of prcdu::;:n

and to cite: a: accept employment agaxnst remuneratzcn.

 

 

Article 24: Political rights.

Every cztxzen has the rzght »

(a) freely to form and to be a memne: of political partzes

?revxded that no one snail be compelled to be

of a poixtxcal party or to take part 1n the

thereof;

a memne:
actxvztxes

(b) :a nge expressxcn t: hxs or her ;slzt;:al ::nvxc:;

1n a peaceful manner: and

 

(c) t: be appoxnted and n ected to leqxslatlvel executzve

and admxnxstratxve of.-ce.

Article 15: Assemblies. demonstratxons and petitions.

Everyone has the rtht to assemble and to demonstrate

peacefully and unarmed and to canvass for and present

petitions.

Article 26: Franchise.

Every cxtizen over the age cf eighteen year

exercxse the vote on a basis of equality in accordance wzth

the Constitutlon In respect of Legxslative and a:her

xnstitutxons and other public offices at :egular and

perxodxcal electxons and at referendums.

s has the raght to

Article 27: Social security.

Everyone has the right -

(a) to form employees' or employers‘ organxsaticns and. if

he or she qualifies therefor, to become a member of any

such axgenisation of his or her choice or not to became

a member thereof;

 
 

 



(b)

(c)

(d)

(e)

(f)
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t0 ontaxn employment in accozdance uxth the ptln

of supply and demand and accord;ngly to maKe use
avaxlaule opportunxtxes oi emchYmEnt;

 

lawfully to make provxsxan ic: any coscs that may arzse
frcm has or her mental or physlcal zllness and :hat
his or he: dependants, as well as for th°

pregnancy, loss as a result of unemployment

accxden: or age;

 

  

lawfully to make provxsian for :he maxnnenance
reasonable standard of living for anself c: hetsel:

his or he: dependants;

  

lawfully to provide for his or her peret educatzcn and
traxnxng and that of his or her dependants thh a view

to the development of each :a hzs at her i411

potential;

:0 claxm the avaxlable state assxszance :c
hxs at her own necessary subsxscence and
where he or she xs unable to pruvxde 5:: 5;-“
reason oi physxcal or mental :llness or 51530;.
where there Ls no person who may Dy vxttue oi
supper: be compelled to prcvxde for such needs,

;:cv1ée    

  

Axticle 23: Employees' rights.

Every employee has the right -

(a)

(b)

(c)

(d)

(e)

(E)

(g)

(h)

(i)

to work under safe, acceptable and hygxenxc condztzcns:

to work reasonable hours;

ta be ngen sufficient opportunxty for rest, :ecreatlcn
and leave:

to tecezve equal payment with other employees 5::
correspondxng produetxon of an acceptable qualxty, due
regard being had to such aspects as qualeicatlan
experlence, the means at the employer and the forces of

supply and demand in the labour field:

to the protection a: his or her physical and mental

Hell—bexng;

to make provision against the risk of unemployment and

accidents during the course of employment;

to take part in collective bargaining;

to take part in strike: and to withhold labour:

not to be subject to unfair labour practices.
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Article 29: Employers' rights.

Every Employer has the right ~

(6) to offer employment and to engage employees

accordance with his or: he: needs. due regard taint; 'au

to the fitness, qualifications and level of t:aininq and

competence of the employee;

  

(b) to require of an employee adequate production 5:" an

acceptable quality and to lock out labour;

(c) to terminate the service of an employee in acccxdance

with the common law or in accordance with his or her

contract ofi employment with the employee, 3: 2n

accordance with any relevant enactment, whichever cz'

these or whichever combination thereof. applies:

(d) of hi: or her free will. to assocxate o: to form a qraua

with othets. ox: not to do so;

(9.) in accordance with the Law to apply the p

wDrK. no pay";

 

ciple

 

(S) to run his or her business, partmulatiy with a View :2

its economxc viability and continued existence:

19) where necessary, and in his or her own discreticn, :3

make use of alternative iabou: to maintain pruduCtzcn o:

sezvxce:

(h) to negatiate and to bargain collectively or

individually;

(i) ta be prutected from untai: iabout practices such as

intimidation and v ictimzsatian .

Article 30: Envixunmental tights.

Everyone has the right not to be exposed to an envxrcnmenc

which is dangerous to human health or weil-beinq or which is

seriously dstrimentai thereto and has the tight to the

cansarvation and protection of that environment.

Article 31: Review of administrative ants and subordinate

legislatinn.

Everyone has the tight to have civi

aunt: of law and to have recourse
l disputes settled by a

to the Suprem: Court to
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revxew, by Vitt: 35 ;t5 ; heren: :u:::
subctdxnate legxslatxcn and any executzve

admxnlslratlve act.

any
gayn

n

 

a

Aztlcle 32: Rules of natural justxce.

Everyone has the rzgnt :: have the rules of natuza;

aprxed xn admxnxstratxve proceedans and actxcns
on the grounds Ci findans of fact and of law, {he

legxtimate expectatxcns of an indivxdual cr 3 g at  
infraned or 1;kely to be xnfrznged, and in sucn cases every

person having an XRCEIESE in the matter has the rLGn: *' “a

furnished on demand thh the reasons for a decxs;cnt

Utlcle 33: Appltcatzon OE Snuth African law.

Everyone has the right :0 have South Afr;:an Law.

the ruies oi Soutn African P zvate Inte.nallonai

Ln all PIGCEedlnqs before a ccut: of Law:

leqxslatlon may pravade fer the applxcatzcn o:

ieqal rules relitgng ta and judxczal notxce

indigenous groups or ch; religxous Law of :gzc s

Ptovxded futthe: that ;n cxvxl proceedings suc zndx:

rgligious law snali be applied only if all the par

thaxato.

 

  
   
  

  

Article 34: Circumscxiption and suspension.

(ll circumsc21ptxon

With the exception of the rights, grocedures 3nd

institutxons refetzed to in Articles 1; 3; 4(b) and

(c); 5; 6(3) ta (e) anlusxve: 7; 5: ?(b): H:
16(6) and (d); 17; ‘5; 19; *20‘ 21; 22(b); 24(3) and

(b)? 31; 32; 34; 35; 36; 37; 39; 40 and 41, the

rights. praceduzes and institutions set forth :n this

Bill may be cxrcumsctibed by leqxslation of general

force and effect: Ptovxded that such cxrcumscrzptxcn -

(a) shall be permissible only Ln so far as St is

reasonably necessary for considerations of state

security, the public order and interest, good

morals. public health. the adminisc:atxon of

justice, public administraticn. or the :xghts of

uthers or for the prevention or combating of

disorder and crime: and

(b) shall not deragat: from the general substance of

the rxght in questicn.
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(2) Suspensxon

(a)

(b)

The :thts sec fcrth Ln this BLLl may he susnended

only Ln accordance uzth snap .q Leqzslatzcn

relatan t: a state of emergency, cn leqxsla n

to be passed uy the highes: leqxslatlve Dcdy and t:

he of tempora:1 cpetatxon.

    

where such suspensxon is so effected the Ecllcuan

requtraments snail be complied NLthI

(i) A state of emergency shall be proclaxmed only

where the secuzxty or ccntxnued esttence of

th: 5:3te 15 threAtened by war. invasxon 3:

general insurreCtzon and the prcclaxmxng of a

state of emergency is reasonanly necessary :2

bran aocut peace or order.

 

(LL) A state of emergency snalL act

for a period exceeolng 51x mcntns

tune.

 

(iii) The Saxd Leqlslatxcn :elatxn to

proclamatxon of a state at emergency snaL

provxde that, within three weeks after :he

proclamatxon of the state of emergency, met

less than tHo-thirds oi the ditectly elected

members of the highest legxslative body shalL

ratify the proclamation of the state of

emexgency and the rules and regulations that

will apply during the state of emergency.

  

(iv) Legislation telatinq to the state of emergency

or regulations made thareunder shall not

permxt, authorise o: sanctxcn the cruel c:

inhuman treatment of persons, the retroactive

creatxon of crxmes, detentxon Without trial,

indemnxtv of the state or any officer cf the

state to: acts done during the state of

emergency or the subjective discreczcnary use

of force by any otticet oi the state or

government: Pravxdgd that —

(an) the Ecxegoing notwithstanding, Articles

1; Z; 3; 4; 5; 6(a); (b), (c), (8},

(E) and (g); 7; 6; 9; 11; 1A; 16(b)

and (c); 17(b) and (c); 18: 19; 2

21; 22; 24; 26; 31; 32; 33; 34; 3

36; 37; 39(b); 40 and 4! shall remaxn

of force and effect and shall not be

suspended:

  

(bb) any patson detained under emergency

mensuxe: shall within seven days or on

the first succeeding court day thereafter

be brought before a caurt of law and be

charged in writing or informed in writing

 
 

 



 

54

of the reason for his Or her deten
failing uhxch he or she snail :e
to be released Exam detencxcn
good cause shown a court 2: 15
further detentxon.

  

Article 35 : Testing rzght of the courts.

(a)

(b)

1:)

(d)

Any law, enactment or regulation of whatever natu
any legislative body in South Africa or any execuz; .
administratxve act which vxclates any of the :Lghts set
forth in this Bill or which exceeds any CE
circumsczxptions or suspensxons herexn permlcted shall
to the extent of such violatxon or excess be xnvalzj.

   

 

m

Any court in which an alleged Violation or
referred to xn paragraph (a) hereoi is raxsed
competent ta pronounce judgment thereon.

The Constitutional Chamber of the Appelle:e 2
shall hear aLL appeals before the Appellate Dzvx
which. in the opxnicn of the Chief Justxcm the or
maxn issue or issues arxse from the prav1szons
bill of rzghts, :hme other prcvxsxons of the Cans:
Act, the Canstxtutxon 1n general and execuzexe c:
administrative acts. The Chief Justxce shall
therefore place all appeals to the Appellate DLVXSxoh en
the tall of exther the General Chamber
Constitutional chamber.

 

 

 

at the

Any individual, juristi: person or assocxatxon has the
capacxty on behalf of himself or herself or :tself or
any other :ndividual or any group or class of persons to
test, by virtue of the provxsions of this Bill, he
validity of any Legislative, executxve or adminxstratr
act by applying to the approprxate vaision cf the
Supreme Court for a declaratory order nc:u1ths:andxng
the fact that the applicant is able to prove only an
indirect interest or indirect prejudice.

 

 

Article 36 : Human Rights Commission.

(a) There shall be a permanent, full—time Human
commission under the chairmanship of a Judge of
or'xetired Judge of Appeal which shall -

(1)

Rights
Appeal

assume responsibility for and co—ordinate educatxcn
and information in respect of democ:atxc values and
human rights in South Africa and initiate
educational programmes and information ptajec:s;
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(ii) fulfil an advisory function xn respect :5 A

(as) any quesucn as to the cansxstancy with

mm. a: proposed legxslatxon a: any lave; a.
government;

 

(bb) any question as to the cansxstency '41:}: ::15

Bill of any exzstzng legxslatxon;

(cc) any questxen as to any need that may ems

the extensxon of the proteCtion of

rights and shall make recommendations :3

LequLature and the executive

administrative authorxties regaru;

additzanal measures of any nature whatever;

 

(iii) ;nquxte, on its own antiative or on the grounds oi

complaxnts lcdged, into alleged vxolations or: human

rights and publicly and m utxtxng repor: :hereon

to the hxghest legislative nody‘

  (b) {that ptovxszon shall be made m the Ccnst

the ccmposxtzon and addxtxcnal Eunctmns

Commxssmn.

Article 37 : Ombudsman

(a) There shall be a permanent Eull<tlme Ombudsman who shall

on his or her own initiative or in response to

representations made -

(i) investigate complaints of maladministtatzon by

executive or administrative bodies or persons,

including the violation of human :xghts as

containad in this 5111;

(ii) investigate complaints against state institutxons

or administrative bodies or officers or employees

thereof regarding unfair, unjust and discourteous

conduct which infringes or has Lnftinged human

rights as contazned in this Bill;

(iii) act on behalf of groups of individuals, including

patients in hospitals. taxpayers, pensxcners

prisoners. children and other groups, whose

individual rights have been prejudiced o: are

likely to be prejudiced by a specific act or acts

by the executive authority at the adminxstratiun:

(iv) genernlly watch over the upholding and respectin

of human tights by th: executive and administrative

badiss and ofificaxs, and himself or herself take

the initiative in protecting the human :xghts set

onth in this Bill;
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Article 39 '
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(v) instxtute enqukry as to whether or not acts dcne 37
the executxve or admxnxscratxve authorxtzes u: e:
powers conferred by subordLnate or delegated
leqxslatxon and uhxch appear to anringe the human
right: set forth xn this Bill
uncanstxtutxonal;

ate

(Vi) through investigatxon, mediation, concxliathn and
negctxatxon endeavour to reach a settlement :etween
the complainant and the body or person complazned
of, which may include obtaxnxng an apology
revokxng a decxszon or :ulxng, :eccnsxderxn; : e
complaxnant's applzcatxon or request, or effec'
a change 1n policy or practice:

 

(vxx) co-operate uxth the Human Rights Ccmmxssxon y
view to attaxnxng the axms and objects
Ccmmlssxun:

  
  

(vxxx) in respect of every :nvestxqatxcn ca:r:eé 5.:
him or her report 1n urxtxng, a: least c:ce
year, to the hxghest legxslative body Cance'"‘>~

his or her findings relating ta the 1nfrzngeme

  

  
human rthts and the steps and actxcns taken 3:
recommended by hxm 0: her, such report :3 be
published for general informatxon sxmultanecusly
uxth suomxssxon thereof to that Legtslatxve Dady

(b) Further pravxsxon Shall be made in the Constitution for
the functxons cf the Ombudsman.

. Positive promotion of all human rights.

Apart from the duty of all legislative and executzve and
adminxstratxve institutions of the state not to infringe the
fundamental rights set forth in this Bill, all the saxd
institutions shall use those fundamental rights as guxdelxnes
in institutxng and catryxng out legislative programmes
executzve and adminxstratzve
promotion of those rxghts.

end
plannxng and actxon for the

. Operation in respect of third parties.

(a) The rights set forth in thx: Bill shall be exerczsed by
every individual in such a manner as will not infringe
the rights granted unde: this Bill to any other
individual.

(b) In the interpretation of all legislation, including
legislation regulating only the relatxcns between
persons. the court shall have regard to the provisxons
of this Bill and shall as fa: as may be approprxate
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cunstrue the saxd Legxslaticn Ln a manner consonan:

the values enshrined 1n this Bxll.

 

Artxcle 10 1 Appkicatlon of Bill.

The provzsxons DE 9:th Bxll Shall apply :0 all

future leqxslatxon and to aLl executzve and admxnzsnta:

acts done after the date of the ccmxng xnto opatanxcn of ~

Bill.

  

Artxcl: (I 2 Amendment or repeal.

This Bxll. :ncludxng this Attzcle, shall as: be amenced

:epealed save by a :uo-thrds :ajor‘.:y oi the votes
:h: dzreccly elected members entxtled to vet: Ln the

Legislatxve oody, racxfied by the same majorzzy cf vc:es

; a referendum :n Hhxcn everycne en:::ied :: vc:e

elec:x:n for :he 531d body may cast hzs or her vote.

   

  

 

 
 

 


