4. Demarcation of regions

I nt ernati onal perspectives

Une Leonar dyt

4.1 Approach and overview

Most federal systens have, at least in their founding stages, grown

on the basis of historically given territorial foundations. The
demarcati on of their constituent parts by |egislative decisions of

the federation has, therefore, only very rarely occurred together wth
the creation or renewal of the federation itself. Instead, it has either
been a device for later corrections of the territorial organisation of
the federal system(as in Gernany) or a neans to adapt |ater

enl argenents ot the systemby letting new units enter into it (as for
exanple in the United States and Canada)’). The setting up and the
application of rational rules for the territorial structure of a federal or
regi onal systemis thus faced by the polarity of a historical problem
and a political chance: It is the problemof historical uniqueness
versus the chance of beginning from (alnost) zero, which can lead to
adilema if the perils and/or the potentials of this situation are not
properly evaluated. It would seemto be self-evident that guidance

For such eval uati on can be won from conparative experience.

Inits first min section this chapter attenpts to distill the nost
substantial abstract criteria fromthe background of the conparison of

" Head of Division (Mnisteriuln) in the Mssion of Lower Saxory to the Federation in
Bonn - constitutional and | egal affairs.



federal systens. The aimis to define sone and, as it is felt, the nost
basi ¢ general standards for demarcation.

In the second main section the concrete constitutional and factua
situation in Germany is described on the basis of experience, with the
rules for demarcation as set out by the Basic Law of the Federa
Republic of Germany from 1949 to the present time. The third part
attenpts to answer some crucial questions which seemto have

emerged in the constitutional debate in South Africa today.

The terms "regionalism and "federalisni, as they relate to Europe

and South Africa, can be interpreted in different ways, and this should
be kept in mnd in all deliberations. These differences will, however,
have to be neglected in this context. In Europe, particularly under the
i mpact of the present debate over the to-be-established Regi ona
Conmittee as an institution of the European Conmunity according

to the Treaty of Maastrichtzl regionalismhas been introduced as a

noti on conprising heterogeneous types of subnational distribution of
political and/or administrative power and al so including genuinely
federally organi zed types such as the German exanple. In South

Africa regionalismseens to have acquired a context that

di stinguishes it fromfederalisminasmuch as it is, at least in sone
quarters, felt to be a formof state in which the centre can di spose of
the powers of the constituent parts of the systemat its own

di scretion, without the principle of a vertical division of powers being
entrenched by and in the constitution?) If this were the case then

regi onal i smwoul d, indeed, not have nmuch of the substance of
federalismin it, because in such a formit could at best be called a
speci es of "benevol ent centralisni. However, only very few

i ndi cators would seemto suggest that such a tar-reachi ng negl ect

of federal principles is what is required For this country. The need For
a certain anount of a still-to-be-detined form of regional autonony
appears to be approachi ng general consensus.

If that is so, then the described differences in the interpretation of
"regionalism and "federalisnt can in tact be justifiably neglected
here, because territorially organi sed autonony is the combn

denom nator of both of these terms.

4.2 Abstract criterio under conparative

st andar ds

1.2.1 Total nunber of constituent parts

In el aborating a rational scheme for the demarcation of regions (or
states in a federal systen) deliberations should |ogically commence
with the question of the adequate total nunber of conponent parts

whi ch such a system could and shoul d have.

For the question of marking the optinal size of federal systens

there is only one rule capable of generalization which is, however,
both the nost sophisticated, and at the same tinme al so the nost basic
one. The nore conparable the parts are in size, institutional structure,
adm ni strative capacity, economc viability and financial strength, the
nore stable the systemwi |l be as a whole.

Apart Fromthis, no general rule appears to be definable, but when
going into concrete nunbers, there would seemto be sone fairly
reliabl e indicators:

- A systemconprising only two units is obviously too exposed to
forces that could destroy it. The recent exanple of the

disintegration of a federal state in Czechosl ovakia certainly offers
sufficient proof of this.

- A structure consisting of three parts would at least tend to inply
the sanme dangers of disintegration. Mreover, regardl ess of the
details of its conposition, it would always have to face the
attribution of a key-role to the third unit, which m ght nake the
political balance within it a rather delicate one. The probl ens of
achieving a balance of this kind in the present process of shaping
Belgiuminto a federal state could certainly be quoted as an

exanpl e of the delicacy of such a solution



" A systemof four units would rather probably invite two risks. On
the one hand, two of themmght all too easily and even

permanently unite against the other two and thus call in the federa

| evel for the eternal political gane of divide and rule. On the other
hand, the rather snall nunber of four would nake frequent alliance
against the federation for all of themtoo easy and coul d thus
fatally weaken the federal |evel.

- The minimumfor a viable federal systemwoul d therefore appear

to be a number of five or six constituent parts. The German
Territorial Reform Comm ssion of 1970-72 came to the concl usion

that this would be the optimal nunber for the then not yet
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reunited Gernany.

There is, again, no general rule available for the nmaxi mum nunber,

but it would seemto be obvious that there is a vital danger of
federal i smhaving too many constituent parts and inviting by this
tact not only the tenptation, but also the power to divide and rule on
the level of the federation. American observers of their own
constitutional scenario would probably adnit that their systemis at

| east under pernmanent strain of such trends, owing to the fact that it
conprises no fewer than 50 states. The possibility of "divide and

rul e" would be extrenely strong within an extrem st version of the
concept of a "Europe of the Regions". This would do away with the
traditional menmber states of the European Comunity, in favour of
constituting a system based directly on their approximately 200

regi onal (and very heterogeneous) units.5)

It seens, therefore, that general naxima woul d appear to be hard

to define in concrete nunbers. There is, however, a proportion to be
observed between the total territorial size of a federation and the
nunber of constituent parts:

The larger the entire territory, the greater the nunber of tolerable
regi ons or states that can conprise the federal system A bad exanple
of this disregard of proportion is the present nunber of no fewer than
16 states in (a reunited) Germany within a country of a relatively
smal|l territorial size and, noreover, in a nore densely popul ated area
in comparison with other Federations in the worldm

4.2.2 Boundaries and density of popul ation

Regi onal lines of demarcation should never cut through densely

popul ated areas and, in particular, they should not separate highly

i ndustrialized areas within the sane regi on fromeach other. The
reasons For this denand are nanifold:

' The need for interregional co-operation naturally grows with the
degree of interdependence and interaction between economically

highly active parts of one and the same geographical area. This

need cannot be managed by several regional or federal units, if

their demarcation lines split such interdependencies and interac-
tions.

" As Close intergovernmenl al co-operation is the only way of

m nim zing the |l osses resulting fromsuch situations, the

denocratic processes of participation of the elected bodies, in
particul ar of the |egislatures, are bound to be reduced and infringed
upon by the ensuing ever closer network of intergovernnenta

rel ati ons.

" In crucial and controversial fields of regional econom c devel op-
ment, in which the sane decision is bound to be to the advantage

of the one and the disadvantage of another part, decision making

will either tend to result in deadl ock, or take sone tine before a
conprom se can be reached and consequently cause an econom c-

ally detrinmental delay. The effect will either be that none of the

i ncreasingly necessary decisions will be made or that conpronise
will be achieved only on a |level that does not address the actua
needs.

Situations and devel opnents of this kind can only be avoi ded by
handi ng over both the political and the adm nistrative responsibility
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for one and the sanme econom ¢ and public infrastructure to one

regi onal parlianentary assenbly and one regi onal governnent
responsible to it. Arrangenents for regional co-operation by treaties
and simlar devices can only be inadequate nmakeshift solutions to
such probl ens."

4.2.3 Avoidance of city states

It seens renmarkabl e that for various and exclusively historical reasons
city states found and maintained their place in federations only
within the Germanic "tribe" (Germany, Austria and Switzerl and).

Besi des these, no other federal systemin the world has - with one
short-lived exception - ever included this type within its constituent
parts. That one exception was Singapore whi ch, however, bel onged

to the Malayian Union for only two years from 1963 to 1965. This

fact and its solely historically foundations already indicate that the
survival of city states within federal structures under nodern
conditions does in fact at least inply sone touch of anachroni sm
This becones all the nore evident, if evaluated in the context of

the reasons whi ch have been expl ai ned above, for the suggestion that
demarcation |ines between regi ons should never cut through densely
popul ated and highly industrialized areas. Al of these reasons apply
in particular to city states, because their suburban settlenment and
econom ¢ expansion, in alnost all cases, tend to transgress their
boundari es substantially into the areas of their surrounding regions.
Added to the inpact of the fact that the centres of gravity of both
econom ¢ and suburban devel opment are naturally al ways | ocated

within the territory of the city states, is that this constantly creates a
situation in which city states are to a large extent living at the
expense of their neighbours. Mechanisns for equalisation are
regularly very difficult to find and even nore touchy to handl e.

City states, therefore, do not only tend to disturb the economc
equi li briumof the greater area in which they are situated, but their
mere exi stence and their peculiarities also necessitate conplicated
provisions in the systemof financial equalisation within the whole of
the federal structure. The nopbst plausible argunments against their
further maintenance (or even new introduction into an energing
federal systemlike perhaps the South African one) have their roots,
however, in the inpedinments to econom c devel opnent of the city
states thensel ves. For the previously nmentioned historical reasons
nost of themcurrently have overly narrow boundaries which tend to
inhibit their own opportunities for econom c expansi on. The nobst
illustrative and convincing exanple of this today is quite obviously
Hanbur g, which was previously strongly opposed to giving up its

aut ononmous status within any schene of territorial reform but which
is now strongly propagating this for reasons of econom c expansi on

as a consequence of German unification. This econom c growth can

now no | onger be housed or nmanaged within the city's frontiers. As
very simlar facts were foreseeable tor the city state of Berlin when
Germany cane to be reunited in 1990, the Treaty of Uniticationa)
itself laid the foundation for an anal gamation of Berlin with the
surroundi ng state of Brandenburg in the near future. Taking these

two devel opnents into account, within Germany the city state oF
Bremen might well soon find itself in an isolated position. In the case
of Bremen, noreover, it will certainly be of considerable rel evance
that strong financial dependencies on the federation tend to | eave
city states little roomfor autononous decision making.

Al in all, the creation of city states within a newy devel opi ng
federal systemis certainly not to be reconmended. The preservation
of historical identity, which is often quoted in favour of their

mai nt enance, is based on very disputable foundations as this feeling
of identity anmpong the popul ati on woul d appear to be nmuch nore
strongly connected with the city as a conmunal unit rather than with
its capacity of an autononmous state within the federal structure.



4.2.4 Territorial organisation and federal equilibrium

It has already been referred to as a basic rule for demarcation that the
nore stable the constituent parts are, the nore stable the federa
systens tend to be. In the interest of such stability the territoria
organi sation of a federal structure should, therefore, avoid as nuch as
geogr aphi cal | y possible creating or cenenting too far-reaching
inequalities in three fields:

" It should not invite the disturbing or even overthrow ng of the
political equilibriumof the whole. This neans in particular that the
size and the political, economic and financial potential of its parts
shoul d at least not differ fromeach other in extremes.

- At the sane tinme this inplies that it should not be possible for a
per manent or a changing coalition of its parts, and even | ess for

only one of its units, to upset the econonic and/or the financia

bal ance of the entire system The danger of potential dom nation

of some or even one of the parts over the federation should,

t herefore, be observed

" Inasnmuch as this applies to the horizontal |evel of the relations
between the regions or states, it is to the same extent also valid for
the vertical relations between the federation and its component

parts. This means in particular that severe inequalities and

i nbal ances between the regions in their financial and economc

strength are bound to invite the federation to the application of

what in Gernany has conme to be terned the "golden | ead". Even

the best bal anced fiscal constitution of any federal systemw |l not

be in a position to dispense with certain forms of co-financing of

the federation and its parts in certain essential fields such as
econom ¢ devel opnent pl f, however, the federation is able to

dictate its conditions for such co-tinancing to the weaker nenbers

of the regional or federal community, then even the stronger

menbers of it will hardly be successful in attenpts to evade the
tenptations and effects of such a "golden | ead". Regi ona

autonony will thus be in growi ng danger of tolerating the fact

that principles of co-operative federalismw ||l be turned into those

of "corruptive federalism or, as Fritz W Scharpf has terned it,

that all nenbers of the regional comunity are increasingly

finding thenselves in a "politics trap".9) These standards for
demarcation are admttedly, but necessarily defined on a rather

hi gh degree of abstraction. This can, however, hardly infringe on

their essential relevancel o) Mreover, their concrete application

will have to be seen underlying nany of the other criteria for

demar cati on outlined here.

1.2.5 Secondary weight of ethnic factors

For South African readers it mght be surprising to find deliberations
on the significance of ethnic factors for the demarcation of regions
rather in the lower part, it not at the bottomof a |ist of genera
standards for territorial organization. The reason for this is enbodi ed
in the fact that ethnic Factors will inevitably play a role, but that they
shoul d certainly not play the dominating role in demarcation. There

is more than sufficient evidence for this rationale of only secondary it
not margi nal ranking al so outside the scope of the South African
experience and the conclusions to be drawn fromitm

First of all in any federal (or for that matter no less in any regional)
system of governnent the task of achieving political balance between

et hni ¢ groups should not be left to the federation alone, but it should
to a considerable extent be partially fulfilled also by and in the

regi ons themnmsel ves. One could justifiably even go so far as

mai ntai ning that this should be in the very nucleus of federa

phil osophy in any country in which ethnic problens are a substantia
part of the historical and political burden to be carried. This would
seemto be a genuinely federal demand for a twofold reason: On the

one hand, the federation will need to be relieved of at least a
substantial portion of the political tensions connected with this field.
On the other hand (and no less inportantly) the transfer of that



shared responsibility to the regions will at the same tinme not only
contribute to their maturity for autononmpbus selt-government, but

al so help to devel op an appreciation of regional rather than ethnic
identity in the popul ation

The application of the opposite principle of basing regions

predomi nantly or even on ethnicity only would necessarily have the
opposite effect: It would result in doubling ethnic with regiona
identity and it would thus call for ethnic strife couched in regiona
terns on the federal level. Again this would be bound to have a
twofold effect, this time negative. On the one hand it would invite
the federation to govern by divide and rule. The other and even

nore damagi ng result would be that ethnic regi ons woul d
instrumentalise ethnic struggle not only at their own expense but

al so at the cost of the whole. The case of Yugoslavia is certainly the
nost devastating exanpl e of devel opnments which woul d have to be

faced it such considerations were to be disregarded.

Anot her and no less significant basis for such considerations is the
fact that regionalismshould not inpede, but rather encourage the
freedom of noverment. This freedom could and nost probably woul d

be severely endangered, if the regional idea would be nade the hone

of new isolation. The success of the European Comunity (now
hopefully | eading to the European Union) has been virtually built on
its four freedons of novenment referring to | abour, goods, services

and capital. It is now gradually approaching European citizenship

whi ch woul d have been unthinkable it ethnic anmal ganati on had not

been one of its basic goals.

Finally (and, maybe, even above all) it needs to be enphasi sed that
mnority rights are a matter for human rights protection to be
entrenched in a strong federal constitution. They are thus prinarily
not a matter for regionalismor federalismas a principle for territoria
organi zati on, because it they were, their protection by the federa
constitution would simultaneously be severely weakened.
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1.2.6 The uni queness of the "hour zero"

In nost federal systens the geographical demarcations of their
constituent parts have been the product of historical devel opnent

and therefore to a considerable extent, have al so been the result of
irrational factors. If any energing or selt-renew ng federal state has
no | ess historical chance of devel oping an optimal scheme of
demarcation at | east predom nantly by the application of rationa
standards, this chance shoul d be courageously seized in the "hour
zero". It should be borne in mnd that the building up of politica

aut ononry organi zed on regi onal basis nmeans the erection of

"political thrones". To abolish such "thrones" by |ater neasures of
yet another territorial reformafter too long a tine of trial and error
requires an enornous input of political energy and time, which wll
often be in vain and thus frustrating for the entire political system of
the country. Because of that it calls for the intricate invention of ever
new procedures, which repeatedly have to be adapted to new
surroundi ng political situations.

1.3 The German case: constitutional and factua

situation

1.3.1 German constitutional rules on denarcation

In the (post-war) constitution of the Federal Republic, the Basic Law
of 1949 which in 1990 becane the constitution of the reunited

nati on, the need for a reorganisation of the federal territory was felt
under the inmpact of mainly three factors:

' The separation of the country into occupation zones of the Alied
Powers in 1945 had created new frontiers which were partially

hi storically unknown.

' The dissolution of Prussia had resulted in such regional entities as
States of the Federation, of which some felt that they were
individually too weak to survive in that capacity for a | onger

period of tine.
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" Apart fromthese direct results of the Second Wirld War there was

a strong feeling that the re-establishnent of federalismin a new

and stronger formthan that of the Weinmar Republic should at |east

in future reforms be based on a territorial Foundati on which woul d,
besi des historical factors, also take econom c expediency into
account .

The constitutional rules emanating fromthese deliberations are laid
down in Article 29 Of the Basic Law. As regional plebiscites had stil
not been organi sed after 2.0 years, the procedure for themwas newy
arranged in an anendnent in 1969. Wile this anendnent left the
criteria for reorganisation as well as the obligation of the Federation
to its acconplishment untouched, a third revision of Article 2.9 in
1976 diluted that obligation into a nere can-clause, after the regiona
pl ebi scites had been held and the Federation Found itself incapable
and unwilling to reorgani se on a |large scale. (The versions of Article
29, which were the result of these devel opnents, are annexed to this
paper.) In the present Joint Conmi ssion on Constitutional Reform of
Bundestag and Bundesrat, territorial re-organisation is again a subject
of deliberationsm

Since 1949 two i ndependent expert conmi ssions set up by the

Federal Governnent devel oped concrete schemes for reorganisation

Wi | e the suggestions of the first one of them the Luther

Conmi ssi on of 1952-5513), neutralised thenselves by offering too

many alternatives, the report of the second one, the Ernst

Conmi ssion of 1970-1972.") was wi dely respected for the substance

and the reasoning of its recommendations, but failed in finding
sufficient political support. The addition of five new Lander to the
federal systemby the unification of Germany in 1990 t hen posed the
guestion of reformanew. 15) Apart froma specific measure of reform
in the South West, which resulted in the creation of Baden-
Wirttenberg in 1951 (under a special provision of the constitution

which will have to be debated later) the task of general territoria
12
reorgani sation is thus still an unfulfilled one. It has today acquired

addi ti onal rel evance by the inplications of German unification as well
as those of European integration. These inplications are nanifold,

but for the purposes of this chapter just concentrating on the
constitutional criteria for regional demarcation and on the procedura
provi sions and deliberations for their inplenentation is sufficient.
1.3.2 Constitutional criteria for regional denmarcation

Thr oughout all anendnments of Article 2.9 of the Basic Law, the

domi nating demand for territorial reformhas remained unchanged in

its Section 1. According to this, the purpose of reformis "to ensure
that the Lander by their size and capacity are able effectively to fulfi
the functions incunbent upon thenf. The criteria to be applied for
this purpose are in detail partly conflicting, but as a whole they are to
be read under the preponderance of that nmain denmand. |In a genera
overvi ew they can be grouped into two nain categories:

- "Regional" (in the sense of "native") and "historical and cultura
ties" inply nore enotionally influencing Factors.

- "Econom c expedi ency” in terns of sufficient capacity For

econom ¢ "regional policy" and with "the requirenents of town

and country planning" inplies nore rationally influenced guide-

li nes.

The fact that this second group represents the nore influential criteria
is not only underlined by its close relation to the nain demand oF
reformreferring to the fulfilnment of the Lander functions. It is also
expressed in a procedural device set out in Section 4 of Article 29,
under which the inhabitants of "a clearly definable area of

i nterconnected popul ati on and econonic settlenment, the parts of

which lie in several Lander and which has a popul ati on of at |east one
mllion" can by popular initiative for the assignnent of that area to
one Land start a regional process of reformin order to end the
separati on of econom cally coherent geographical territories.
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1.3.3 Strength of constitutional demand and

procedure of reform

As has been outlined already, territorial reorganisation was originally
a binding obligation to be fulfilled by the Federation. Its dilution into
a nere enpowering of the Federation to achieve reformby the

changi ng of the "nust-clause" into a "can-clause" in 1976 was a

result of the fact that for various and nmainly party political reasons
the Federation had proved to be not only unable but also unwlling

to abide by the Constitution. It was felt that this contradiction

bet ween the text of the Constitution and its reality was no | onger
tolerable and that despite wi de-ranging feeling in favour of the
necessity for reform the Constitution had to be adapted to its
realityw) Current deliberations in the Joint Comm ssion on
Constitutional Reforminclude the idea of shaping Article 29

Section 1 into a "shall-clause"” and so strengthening the denand

again onto a mddle | evel between an obligation and a nere

enpower i ng.

The procedure for the acconplishment of reformwas originally

(and even beyond the first reshaping of Article 2.9 in 1969)

domi nated by a strong federal inpact, which the Federa

Constitutional Court interpreted in 1956 as the need for an overal
concept for the entire federal territory.17) On that basis both the
original version of Article 29 and its anendnment of 1969 mmi ntai ned
the principle that the decisions should be taken by plebiscites in the
regi ons concerned on the basis of a plain mgjority in the affected
regi ons which, if producing conflicting results, should be finally
settled "by referendumthroughout the federal territory”.

This concept was diluted by double-najority requirements in the
amendnment of 1976. Under these rules, which are the presently valid
ones, approval for the creation of a new Land has to be given "by a
majority in the future territory of such Land and by a majority in al
the territories or partial territories of an affected Land whose
assignment to a Land is to be changed in the same sense”. The result
14

of this highly conplicated provision has been that reformpresently is
a non-wor kabl e concept. |In practice, the constitution has thus
established a contradiction of itself, by on the one hand enpowering
the federation toretormwhile on the other instituting a procedure
which is factually maki ng such reform i npossible.

Because of this, enphasis is at present shifting to the revitalisation
of the device of agreenent between specific Lander concerned. This
makeshi ft design for urgent situations had originally been introduced
into the Constitution of 1949 in Article 118 (see Appendi x). As
mentioned already, in 1951 it had been successful in solving the then
nost pressing problens of territorial msorganisation in the South-
West by the creation of the Land of Baden-Wirttenberg, after
agreenment between its three predecessors (as naned in Article 118).

In nore recent constitutional history and under the inpact of _the
hitherto proven failure of Article 2.9, the Treaty of Unification
returned to the device of agreenent by providing in its Article 5 that
it should be applied again in order to bring about a future

amal gamation of the city state of Berlin with the surroundi ng new
Land of Brandenburg. Present deliberations now focus on the

guestion of the extent to which agreenents between Lander prepared

for reformcould and should be utilised also in parts other than the
federal territory as long as a scheme for overall reform cannot be
acconpl i shed. While, however, the federal side would seemwilling to
tol erate such agreenents between two Lander, there is at the sane
time a strong and understandabl e demand on the federal |evel not to

| ose influence on any further-reaching results of reform because of the
i mportance of any further-reaching steps for the whol e systenm

A workabl e solution in the field of procedure for overall reform

under the terns of Article 29 thus still remains to be found. Taking
into account all schemes which have been exam ned to that effect

ever since 1949, the nost plausible and thus nost reconmendabl e
solution would be one which had been (unsuccessfully) under
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di scussion during the debates on amending Article 2.9 in 1975/76.

It consisted of three main el enments:

" At the outset of proceedings a general plebiscite in the entire
Federal Republic should be held on the question of whether or not

a reorgani sation of the federal territory should be brought about.
This plebiscite should be organised after and on a first alternative
draft of an Independent Commi ssion. Its result should once and for
all decide the basic question as such and thus avoid and end any
further struggle on it.

- Provided that a plebiscite should cone out in favour of reform
then alternative schenes should be set up by the Federa

Parliament (w thout the Bundesrat having a veto power) on the

basi s of the recomendati ons of the |Independent Conmi ssion, and
taking into account the regional subresults ot the genera

pl ebi scite.

" Regional plebiscites in the Lander directly concerned by measures
of reformshould finally deci de which solution within these
alternatives should be preferred. In contrast to the present rules
necessitating double majorities, these regional plebiscites should
return to the "plain majority principle"” in the regi ons concerned,
on the basis of the pre-1976 provisions in Article 29. These

regi onal plebiscites should then finalize the process.

1.3.4 The inportance of the issue to Gernany

Whet her or not such or a sinilarly effective procedural scheme wll
be arrived at remains to be seen. irrespective of the answer to this
still open question, the overriding inportance of territoria
reorgani sation tor federalismin Germany can hardly be under-
estimated nor convincingly denied for an inpressive nunber of very
substantial reasons:

16
An equal capability of the Lander tO tutti! their constitutiona
functions still has to be secured. The weight of this need is

enphasi zed by the fact that within the German federal system

adm nistrative tasks even within the field of the inplenentation of
federal law are predominantly a matter for the Liinder and not For
t he Federati on.

The achi evenent of regional equivalence of living conditions is

one of the basic constitutional demands of and for federalismin
Germanyzo) (and certainly not only there). This inplies a sufficient
capacity For both the component parts of the federal systemfor the
achi evenent and the mai ntenance of interregional equalisation

The application of the techniques of divide and rule by the
Federation (particularly including the "golden |ead") can hardly be
effectively avoided within the present structure, which is
characterized by too tar-reaching inequalities between the Lander
regardi ng their econonic and financial capacities.

The i npl enentati on of the need for intraregional equalisation

requi res autononous conponent parts of the federal system which

are able to performthat task on their own.

The Lander urgently need to be made equally fit for their grow ng
Eur opean functions both internally within the Federal Republic and
externally on the | evel of the European Community energing into

a European Union, it the concept ozfr)a "Europe with the Regions" is
to prove having a real substance

Wth the sole exception of successful territorial reorganisation in
Baden-Wirttenberg, damages as caused by historical factors in

1949 still need to be repaired. The sane applies to the elimnation
of mistakes in the territorial organisation of Eastern Germany,

whi ch were unavoidable in the highly speeded up process of

German unification in 1990 and which then resulted in too many

of Lander to be created.
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- Last but not least, proof has still to be given to the politica

phi | osophy underlying the inclusion of territorial reformin the

| egal network of a denpcratic constitution. It presupposes nothing

| ess than the confidence that denpbcracy can alter vested power
structures by virtue of its own rules and that it does not require the
application of nmilitary or other devastating factors of force to
change the territorial bases of power, it public needs call for such
changes. Both German and South African history have proof to the
contrary from Napol eon’s respectively colonial tinmes up to the
present. Denobcracy nust, therefore, still live up to its challenges in
this field in both countries.

4.4 Attenpts to answer to specifically South

African questions

At this turning point of the German case study toward its South
African rel evance, hope is certainly to be found in the intention that
"present regions need to be rationalised" as expressed in the

sunmmary of the pilot workshop on "Regi onal Government in the

New South Africa", held by the Human Sci ences Research Council on

25 February 1993. This final part of the chapter attenpts to give
answers to the main questions defined in the field of regiona
demarcati on by that workshop. In doing so, it also includes problens
with specific relevance to the South African situation in the HSRC S
wor kshop on "Probl ens and Prospects for Regi onal Governnent" of

1 and 2 April 1993. In attenpting to answer these questions,
preference shall be given to questions which have not yet been
sufficiently dealt with in the preceding parts.

(i) Should the nunber of regions total seven or as nmany as 16.7

As has been outlined in Section 1.1, this question cannot be answered
abstractly (and, noreover, certainly not by a foreigner). It can only be
i ndi cated that between five and seven woul d appear to be the

m ni mum and that 16 would seemto be a too large total.
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(ii) Should there be metropolitan regions?

I nasmuch as this question refers to the denmarcation in urbanized
regions and to city states, it would seemto have been answered in
parts 1.2 and 1.3 above. If it refers to the creation of (a) specific
region(s) for the national capital (s), two aspects should be taken into
account :

- The instituting of a federal district under direct political

adm nistrative and judicial responsibility of the Federation and

with consequently only limted representation of its own within

the federal constitutional structure (like Washington, DC. in the
United States) necessarily |leads to the deprivation of federa

| obbyi ng power for the popul ation of such a district. It can al so
result in a loss of citizens’ rights for the inhabitants of such a
district, if as a consequence of such a nmeasure, their voting rights
for federal institutions are curtailed, which would inevitably be the
case if such district(s) were not represented in a chanber
representing the regions/states.

" If such district(s) were either part of an economcally dom nating
city and/or surrounded by an economi cally dom nating area

mainly conprising that city (such as Buenos Aires in Argentina),

there woul d be a danger that this area, with its overwhel m ng
econom ¢ potential, could upset the federal equilibriumof the

entire structure (as does the Federal District of Argentina together
with its surroundi ng Provi nce of Buenos Aires).

(iii) Should there be subregions?

A federal state with a national scope and basis should be clearly
organised in only two tiers of governnent: that of the regions/states
and that of the nation/federation.mLocal governnent autonony

shoul d, therefore, be clearly arranged and constitutionally guaranteed
within the sphere of regional/state responsibility. Subregions or |oca
gover nrent bodi es shoul d thus not be given the capacity of being

1.9



direct parts of the federation (as is to sone extent and rather
confusingly the case in Brazil).

(iv) Wiich factors for regi onal demarcation should have which

wei ght? 4

It woul d seem neither possible nor advisable to try and set up a

mat hemati cal and quantified matri x for the nmeasurenment of the

wei ghts of the various criteria. Certainly, however, there should be a
predom nance of the rational over the enotional ones wthout,

however, neglecting the latter.

(v) How easy or how difficult should it be to change boundari es?

A wor kabl e concept should be set up for the first, say five, years
whi ch shoul d be open for optinalisation after a process of trial and
error during that period, and which should thus not be too difficult to
change by legislation. Such |egislation should be passed on the
federal level with due regard to regional participation. After that
peri od, which for the avoi dance of newy cenmented power structures
shoul d not be extended for too long a tinem a binding final decision
shoul d be taken, which should again be organi sed on the basis of the
procedure as outlined above after optimalisation has been achieved.
After that decision a final fixing should be entrenched in the federa
constitution, then allowing only for mnor adaptations in the future
within a constitutionally defined maxi nrum of inhabitants con-
cernedzs

(vi) Should the process of demarcation run top-down or bottom up?

As | have tried to denobnstrate both in the German case study

(Section 1.3 above) and in the answers to Questions vii and viii, the
constitutional organisation of the process of demarcation should
conprise elenents of both. For the setting up of the initial scheneg,
there will necessarily have to be a preponderance of the top-down

el ement, inasmuch as that schene will have to be enacted by the
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nati onal Constituent Assenbly, which because of its representative
character will, however, have sufficient reason to claima bottomup
legitimation as well. Nonethel ess, a strong plebiscitary el enent
shoul d be the basis of final decisions as suggested in the parts quoted
above.

(vii) Should there be a demarcati on conmi ssion?

The answer is a definite "yes". Taking into account the conplexity of
the demarcati on problem which faces a variety of criteria to be

applied properly, political decisions such as the bill in the Constituent
Assenbly for the initial schene as also the |ater Federa
Parliamentary bill for the final settlenent of the question by

pl ebi scite, should not be drafted by these political bodies alone, but
only after obligatory consultation with an independently organi sed
Conmi ssion for that purpose. This |Independent Demarcation

Conmi ssi on should not predom nantly consist of politicians, but
shoul d mainly conprise widely respected scientific experts in the
fields to which the criteria for demarcation bel ong. (The Ernst-

Conmi ssion in Germany consi sted of outstandi ng acadeni csl and
practitioners in the fields of constitutional and adm nistrative | aw,
political science, economcs, town and country planning, |oca
government, adm ni stration, geography and fiscal policy.) Needless

to say, such a Conmi ssion shoul d have permanent connections and
frequent consultations with the political institutions (as did the
German Conmi ssion by incorporating pernmanent representatives of

the Federal Chancellor’'s Oficemand the Federal Mnistry of the
Interior as well as by touring the Lander capitals twi ce for

adm nistrative and political consultations). Even if politicians were
to be included (which was not so in the German case) politicians
shoul d not have the mgjority in that body. Instead, its status should
be secured by as much i ndependence as possible and its services and
facilities should be enployed fromthe earliest possible stage. As
politics will have the final say on the decisions in the Constituent
2.1



Assenbly, no objections could be raised agai nst such a construction
fromthe point of view of denocratic legitimation. On the contrary,
the political institutions would not only be able, but also obliged to
base their decisions on standards which would then be objectivised to
the hi ghest possible extent.

(viii) Should public debate on the ainms of regionalismor federalism
precede denmarcation and can a unitary versus federal deadl ock

be averted?

These two questions must necessarily be answered together as they
woul d seemto represent two sides of one and the sanme nedal. First

of all it would appear to be a truismthat a crucial question of the
organi sation of political power such as the one about regionalism or
federalismcannot be decided fromtop to bottom so that el aborately
organi sed public debate will, of course, have to precede it. That
debate will, however, not be able to evade the principal question

whet her a genuine federal systemw th constitutionally entrenched
rights of its conponent parts or whether only a structure of regiona
devol ution at the hands of national unitary institutions shall be the
result (sec end of the overview at the beginning of this chapter). It
the function of public debate is to be helping to evaluate the nerits of
genui ne federalismproperly (as it ought to do) and it its results shal
produce consensus on the basic federal ains and the ensuing
requirenents, then it, indeed, necessitates careful organization and,
above all, the input of objectivised and rational information

An attenpt at a contribution of this kind to the (partial) field of
demarcati on has been submitted in this chapter.

Reachi ng beyond that field, it remains to be said for the entire area
of constitutional deliberations and their acconplishnment in practice
that constitutions are not, cannot and nust not be rigid bodies of |aw
which are made "once and for all". This is to say in the first place that
anxi eties and mistrust in their making should not be carried so far as
to endanger or even prevent the success of the whole. Undi sputably

2.2.

this is easier to be said than to be practised, particularly in a
constellation in which history has | eft many and deep wounds.

However, in making a constitution, it is by way of definition |less the
past than the future that governs the scene.

And here, indeed, the proper evaluation of the future of a

constitution itself cones into play. As long as il provides for
sufficient flexibility in an inevitable and indi spensable process of tria
and error, it will be able to limt anxieties and mistrust in the process

of its naking, to a tolerable extent. Such a linitation can thus only be
achieved by realizing properly and constantly that |ater amendments
will have to follow the constituent act anyway. It and inasmuch as

such anmendments will require qualified majorities, as is customary in
any constitutional process, the adequate protection of mnorities

agai nst unilateral deviation Fromthe constituting consensus will be
secured properly.

At a point of no conprom se in the endeavours of working out

that consensus, this should | eave room and courage to take

advant age of the wi sdom of agreeing to disagree it the matter

permts it - in order to convince later. Denocracy is, after all, nothing
nore, but also nothing | ess than the possibility of the mnority
convincing the najority at a later stage, irrespective of the question
of whether the state is in the Formof a unitary or regional or federa
system Nonethel ess, it can neither be denied nor neglected that the
process of convincing necessitates a willingness tor the application of
practical reason. Wen the Gernman | ndependent Denmarcation

Conmi ssion visited the city state of Brenen, which has been
traditionally hostile to territorial reform its Chairman addressed the
Mayor of the City in 1972. by saying: "It is the eternal challenge of
denocracy that it basically presupposes reason and yet has to

reproduce such thinking anew every day and in all controversies."

This surely does not apply to denmarcation alone, but it was and is

wel | placed there in particular - in Gernmany and el sewhere.

23



Ref er ences

1) . Art. IV Sec. 3 of the United States Constitution.

2) Arts. 198 a - cin .At. G

3) Bertus dc Villiers, A Constitutional Scenario for Regional Governnment in South
Africa: The Debate Continues; Konrad-Adenauer-Stiftung (ed), Johannesburg

1992; pp. 11-13. Cf. also: David Wl sh, Federalismand the Problem of

South Africa, in: Murray Forsyth (ed.), Federalismand Nationalism Leicester
and London 1989; pp. 250-279 (265-276).

4) Report: Suchvershi’ ndi genkonm ssion fi’ir die Neugliederung des Bundcsgebicts,
Vorschlr’ige zur Neugli edermg des Bundesgebiels gend/1 Art. 29 des
Grundgeset zes, ed. by the Federal Mnister of the Interior, Bonn 1973; pp
17-20, 36-40, 126-235.

5) Cf. Ume Leonardy. Working Structures of Federalismin Germany:

Crossroads German and European Unification; D scussion Papers in

Federal Sludies FS 92/1; Leicester (Centre for Federal Studies) 1992; pp. 57-
58. .

6) Op. cit. (note 5) p. 34-35 in nore detail

7) For the geographical area of Northern Germany see: Fritz W Scharpf and
Arthur Benz, Zusammenarbci! zw schen den narddeut schcn Liindern; Col ogne

(Max- Pl anck-Institut fiir Ccscllschaftsforschung) 1990.

8) Inits Art. 5.

9) Fritz W Scharpf, Bernd Reissert and Fritz Schnabel, Theorie und Enpirie des
koopem i ven Fb’ dem i snmus in der Bundesrepublik; Kronberg/Ts. 1976.

10) Which in the Gernan case woul d seemto have been pushed aside too

easily in favour of the rather irrational category of "multitormty" by
Mat t hi as Har degen, Neugl i ederung des Bundesgebi ets i m Spannungsfeld

zwi schen staatsrechtlicher Kontinuitit und Effizienzerwartung, in: Kurt

Bohr (ed.), Fddem isnmus - Denokntische Struktur fu'r Deutschland und Europa;
Muni ch 1992; pp. 123-137.

11) See Bertus de Villiers op. cit. (note 3) p. 13 recomrendi ng "non-raci al and
non-ethnic lines" for demarcation; inasmuch as | anguage goes along with
ethnicity see also Richard Hunphrics, Wwere to draw the lines...; in:

Prospects: South Africa in the nineties; vol. 1 no. 4 (Decenber 1992) pp. 22-23.
12) Konmi ssi ons- Drucksachm (Docunents of the Conmi ssion) Nos. 2 and 53;

St enogr aphi scher Bericht Cenei nsane Verfassungskomm ssion (Verbatim

Report Joint Constitutional Comm ssion) of 25 March 1993.

24

13) Named after its chairman Hans Luther, former Chancellor of the Gernan
Reich (1925 - 26); Report: Die Neuglicderung des Bundesgchietes, ed. by the
Federal M nister of the Interior, Bonn 1955.

14) Naned after its chairman Prof. Werner Ernst, forner Director General in
the Federal Mnistries of Housing and ot the Interior; Report: see note 4.
15) Cf. Ume Leonardy, Into the 1990S: Federalismand German Unification, in
Charlie Jeffery and Peter Savigear (eds), German Iv'nlrmism Today; Leicester
and London 1991; pp. 138-148 (143-146).

16) Alfred Kubel (former M nister President of Lower Saxony), Bcwi i hrungen
und Versiiummisse i mBundesstaat, in: Rudolf Hrbek (ed.), Mterlcbt -
Mtgcstal h’'t: Der Bundesrat im Ruckblick; Bonn 1989; pp. 50-64 (52-55).

17) Decisions of the Court (BVertCE) vol. 5 pp. 34 et seq. (30 April 1956).
18) Backed by anot her judgenment of the Federal Constitutional Court (of 11
July 1961; BVerfGE vol. 13 pp, 54 et seq).

19) Introduced into the deliberations of an all-party drafting group on the basis
of suggestions of the author of this chapter by the then Vice-Prcsident ot
the Legislature of Baden-Wirttenberg (and former Mnister of the Interior

in that State) Walter Krause.

20) Enmbodied in Arts. 72 and 106 of the Basic Law.

21) For nore detail see Uwe Leonardy) op. cit. (note 5) pp. 51-58.

22) The specifically European concept of a doubly federalized structure
referring to the menber states as parts of the European Union and to
federalization within these states (ct. Uwe Leonardy op. cit. in note 5, pp.
57-58) would seemto be a different matter not conparable to South

African conditions.

23) VWhich woul d have to be suggested for consideration within Bertus dc
Villiers' concept (op. cit. in note 3 p. 13).

24) During his period of work in that Ofice the author of this chapter had that
function; ct. Report (note 4) p. 14.

25) Cf. Art. 29 Sec. 7 in the Appendi x.

25



APPENDI X

Provi si ons of the

BASI C LAW OF THE FEDERAL REPUBLI C OF GERMANY

relating to territorial re-organisation

Article 29

Present Version

(as anmended 23 August 1979, Federal Law Gazette | p. 2381)

(1)

(2)

(3)

26

A new delimtation of federal territory nmay be nade to ensure
that the Lander by their size and capacity are able effectively to
fulfil the functions incunmbent upon them Due regard shall be
given to regional, historical and cultural ties, economc

expedi ency, regional policy, and the requirements of town and
country pl anni ng.

Measures for a new delinmitation of federal territory shall be
effected by federal statutes which shall require confirmation by
ref erendum The Lander thus affected shall be consulted.

A referendum shall be held in the Lander from whose territories
or partial territories a new Land or a Land with redefined
boundaries is to be forned (affected Lander). The referendum
shal |l be held on the question whether the affected Lander are to
remain within their existing boundaries or whether the new Land
or Land with redefined boundaries should be formed. The

ref erendum shall be deened to be in favour of the formation of a
new Land or of a Land with redefined boundaries where approva

is given to the change by a majority in the future territory of such
Land and by a majority in all the territories or partial territories of
an affected Land whose assignnment to a Land is to be changed in
the sane sense. The referendum shall be deemed not to be in
favour where in the territory of one of the affected Lander a
majority reject the change; such rejection shall, however, be of no
(5)

(6)

consequence where in one part of the territory whose assi gnnent
to the affected Land is to be changed a majority of two-thirds
approve of the change, unless in the entire territory of the
affected Land a majority of two-thirds reject the change.

Where in a clearly definable area of interconnected popul ation
and economic settlenment, the parts of which Ilie in several Lander
and whi ch has a popul ation of at |east one nmillion, one tenth of
those of its population entitled to vote in Bundestag el ections
petition by popular initiative for the assignment of that area to
one Land, provision shall be nmade within two years in a federa
statute determ ning whether the delimtation of the affected
Lander shall be changed pursuant to paragraph (2) OF this Article
or determining that a plebiscite shall be held in the affected
Lander .

The pl ebiscite shall establish whether approval is given to a
change of Lander delimtation to be proposed in the statute. The
statute may put forward different proposals, not exceeding two in
nunber, for the plebiscite. Were approval is given by a mgjority
to a proposed change of Lander delinitation, provision shall be
made within two years in a federal statute determ ni ng whether
the delimtation of the Lander concerned shall be changed
pursuant to paragraph (2) of this Article. Were approval is
given, in accordance with the third and fourth sentences of
paragraph (3) of this Article, to a proposal put forward for the
pl ebiscite, a federal statute providing for the formation of the
proposed Land shall be enacted within two years of the plebiscite
and shall no | onger require confirmati on by referendum

A majority in a referendumor in a plebiscite shall consist of a
majority of the votes cast, provided that they anmount to at | east
one quarter of the population entitled to vote in Bundestag

el ections. Other detail ed provisions concerning referenduns,
popul ar petitions and pl ebiscites (Vol ksentschei de, Vol ksbcgeh-
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(7)

ren, Vol ksbetragungen) shall be made in a federal statute; such
statute may al so provide that popul ar petitions nmay not be
repeated within a period of five years.

O her changes concerning the territory of the Lander may be

ef fected by state agreenents between the Lander concerned or by
a federal statute with the approval of the Bundesrat where the
territory which is to be the subject of a new delimtation does not
have nore than 10,000 inhabitants. Detail ed provision shall be
nmade in a federal statute requiring the approval of the Bundesrat
and the majority of the nmenbers of the Bundestag. It shall nake
provision for the affected communes and districts to be heard.
Previ ous version

(as amended 19 August 1969, Federal Law Gazette | p. 1241)

(1)

2.8

The federal territory shall be reorgani zed by federal |egislation
with due regard to regional ties, historical and cultura
connections, economn c expedi ency and social structure. Such re-
organi zati on should create Lander which by their size and
capacity are able effectively to fulfil the functions incunmbent
upon t hem

In areas which becane, upon the re-organi zation of the Lander
after 8 May 1945, part of another Land without the holding of a
pl ebiscite, a definite change of the decision regarding such

i ncorporation may be demanded by popular initiative within one
year of the comng into force of this Basic Law. Such popul ar
initiative shall require the assent of one tenth of the people
entitled to vote in Land diet (Landtag) el ections.

It a popular initiative has received the assent required under
paragraph (2) of this Article, a referendumshall be held in the area
concerned not later than 31 March 1975, or in the Baden area of
the Land of Baden-Wirttenberg not |ater than 30 June 1970, on

- . nv_ .. W. .. - i-. . 4-. e, e-ti
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(4)

(6)

whet her or not the proposed transfer shall be made. If the transfer
is approved by a majority conprising at |east one quarter of the
people entitled to vote in Land diet elections, the territoria
position of the area concerned shall be regulated by a federal |aw
within one year after the referendum has been hel d. \Were

several areas within the same Land denmand to be transferred to

anot her Land, the necessary regul ations shall be consolidated in
one | aw.

Such federal |aw shall be based upon the result of the referendum
fromwhich it may depart only to the extent necessary to achieve
the purposes of re-organization as specified in paragraph (1) of
this Article. Such Iaw shall require the assent of a mgjority of
Bundestag nenmbers. If it provides for a transfer, not demanded

by a referendum of an area fromone Land to another, the | aw

shal | require approval by referendumin the entire area to be
transferred; this shall not apply it in the event of the separation of
areas froman existing Land the renmmining areas are to continue as
a Land in thensel ves.

Fol | owi ng the adoption of a federal |aw on the re-organization of
the federal territory by a procedure other than that laid down in
par agraphs (2) to (4) of this Article, a referendumshall be held in
every area to be transferred fromone Land to another, on those
provi sions of the |aw which concern that area. If such provisions
are rejected in at least one of the areas concerned, the | aw nust be
rei ntroduced in the Bundestag. Should it be enacted again, the

rel evant provisions shall require approval ’'by referendum

t hroughout the federal territory.

A referendum shal |l be decided by the najority of votes cast; this
shal I, however, not affect paragraph (3) of this Article. The
pertinent procedure shall be laid down by a federal |aw Should
re-organi zati on become necessary as a result of the accession of
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anot her part of Germany, such re-organization should be

concluded within two years of such accession.

(7) The procedure regarding any other change in Land boundari es
shal |l be established by a federal |law requiring the consent of the
Bundesrat and of the majority of the menbers of the Bundestag.
Original version

(23 May 1949, Federal Law Gazette |I p. 1)

(1) The federal territory shall be reorganized by a federal law with
due regard to regional unity, historical and cultural connections,
econom ¢ expedi ency and social structure. The re-organization

shal | create Lander which by their size and potentiality are able to
fulfil efficiently the functions incunbent upon them

(2) In areas which, in the re-organization of Liinder after 8 May 1945,
joined another Land without plebiscite, a certain change in the
deci si on made concerning this subject may be demanded by

popul ar initiative within one year after the comng into force of
the Basic Law. The popular initiative shall require the consent of
one-tenth of the population qualified to vote in Landtag el ecti ons.
Shoul d the popular initiative take place, the Federal Governnent
must, in the draft |aw regarding the re-organization, include a
provi sion determ ning to which Land the area concerned shal

bel ong.

(3) After adoption of the law, in each area which it is intended should
join another Land, that part of the | aw which concerns this area
nmust be submitted to a referendum |f a popular initiative takes

pl ace in accordance with paragraph (2), a referendum nust al ways

be carried out in the area concerned.

(4) Insofar as thereby the lawis rejected at least in one area, it nust
be reintroduced in the Bundestag. After re-enactnent, it shal
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requi re accordi ngly acceptance by referendumin the entire

federal territory.

(5) In areferendum the majority of the votes cast shall decide.
(6) The procedure shall be regulated by a federal |law. The re-
organi zation shall be regul ated before the expiry of three years
after pronul gation of the Basic Law and, should it be necessary in
consequence of the accession of another part of Germany within

two years after such accession.

(7) The procedure regardi ng any ot her change to the existing
territory of the Lander shall be regulated by a federal |aw, which
shall require the approval of the Bundesrat and of the majority of
the menmbers of the Bundest ag.

Article 1 18

(Federal Law anch I 1949 p. 1)

A new delimtation of the territory conprising the Liinder of Baden,
Wirttenberg-Baden and Wirttenberg-Hohenzoliern may be

ef fected, notw thstanding the provisions of Article 29, by agreenent
bet ween t he Lander concerned. Where no agreenent is reached, the
re-organi zation shall be effected by federal |egislation which shal
provide for a plebiscite.
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