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{1111 A POST- APARTHEI D ECONOWY

SOVE SOCI O LEGAL | MPLI CATI ONS

by VELAPH VUYO WALTER DUBA B Juris LLB (Unizul)

SENI OR LECTURER - UNI VERSI TY OF FORT HARE

"Bui | di ng a post-apartheid econony which will serve the interests of

all South Africans is a central challenge for all those striving for a non-
raci al, denocratic South Africa. This crucial question was discussed at a

consul tative workshop organi sed by the African National Congress (ANC) and

the Congress of South African Trade Unions (COSATU) in Harare from April 28

to 1 May, 1990. The product of this workshop, which was attended by

econom sts and representatives fromthe ANC and Cosatu, was a docunent

outlining policy proposals for a post-apartheid econony. This document has

| been presented to the National Executive Conmittee of the ANC and Cosatu

for consideration. The workshop was an inportant step in working towafds

policy options for a future denocratic econony. However, the process would

be inconplete and the result therefore i nadequate w thout the participation
of the people of South Africa as a whole in moul ding these policies.

Suggestions fromthe people on these proposals will be studied and incor-

porated into further workshops which are being alanned as a followup to

the Harare workshop. This process will ensure that the proposals that

finally emerge on the economc policy of a non-racial, denocratic South

Africa are a product of the people as a whole ' 1

1 Reproduced in verbatimin the newspaper
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Not much can be faulted with the policy proposals for a post-apartheid
econony (hereinafter referred to as proposals). They reflect a spirit of
statesmanship and patriotismon the part of the drafters. The above quoted
passage al so confirns the spirit of denpcracy that exists in the ninds of
the ANC and Cosatu | eaders. Like Von Savigny of old, they believe that the
| aws should be a reflection of the spirit of the nation. They are to cone
fromthe conmunity upwards and not be the diptates of the government of the
day.

The purpose of this article. therefore, is to suggest the nost

ef fective ways of inplenmenting the proposals. Sone of the ideas expressed
inthis article may seemto be too acadenic and nmay border on inpos-
sibility. However, it is subnitted, the future of South Africa depends
much on sonetinmes radical changes and the sooner the people as a whol e
accept that fact, the better for all.

For the proposals to be effectively inplenented some changes on the
conposition of l|ocal governnents, on urbanisation and housing will have to
be effected. There will also be a need to adjust the | aws concerning
conpanies. It is inportant to note that conmpany law will still play an

i mportant role in the non-racial denocratic state. Contrary to the beliefs
of many, at this point in tine, there will be no forced nationalisation
only the privatised state assets will be renationalised. On this point the
proposal s say:

"The transfornati on of the econonmy will require a viable state sector.

Nati onal i sati on woul d be an essential part of the reconstruction



programe of such a state. The non-racial denocratic state would

retain existing nationalised industries and woul d be prepared, as a
matter of fundanental policy, to renationalise privatised state assets
"Nati Onalisation would be effected through due | egal and constitutione
al processes. In addition to these neasures, the denocratic state

woul d also facilitate fornms of collective ownership, including co-
operatives'. 2

Fromthe above it is clear that in the future non-racial denocratic
South Africa individuals will enjoy their denocratic right to be selfish
but they will not be allowed to selfishly use the country’s resources to
the detrinment of the welfare of the state and its citizens. One may,
therefore safely predict that capitalists and comruhi sts, alike, wll
actively contribute to the building of a nixed economy of the future non-
raci al denocratic state. Perhaps the words of Rev. Leon Sullivan are
apposite here, "The eneny of capitalismis not comruni sm but the narrow
m nded sel fi shness of capitalisni. 3 Further, it is clear fromthe above
that the drafters of the proposals were fully aware of the repercussions of
national i sati on. They knew that the right to nationalise cannot be

di sputed, but it nust be acconpani ed by proper conpensation determn ned by
the state’'s international obligations.

2 para I AIS of the Proposals

| 3 Rev. Leon Sullivan "Agents for Change: The Mbilization of Milti-
nati onal Conpanies in South Africa" (1983) Law and Policy in Inter-

nati onal Business 427 at 443



In this discussion the role of |ocal governnments, urbanisation

housi ng and conpany |law wi || be anal ysed and suggesti ons forwarded. Loca
governments, urbanisation and housing will be discussed under one section
or heading and thereafter, the conpany law will be discussed on a different

section or headi ng.

1. LOCAL GOVERNMENT, URBANI SAI | ON AND HOUSI NG

Sir Lawence Gonme 4 defined | ocal governnent as ’'that part of the

whol e government of a nation or state which is adm nistered by authorities
subordinate to the State authority, but el ected, independently of contro
by the State authority, by qualified persons resident, or having property,
in certain localities, which haVe been fornmed by comunities having common
i nterests and conmon historyl.

The | ocal government may be in the formof a city or town council or
tribal authority (in this article only the effect of the proposals on the
councils will be discussed). Local governnente pass by-laws on, inter
alia, the paynent of rates and rents, the regulation of traffic, the

adm ttance or expul sion of people to or fromtheir respective comunities,
etc. The administrative services are departnentalised, e.g. the city

Engi neer’ s Department which is responsible for road, water circulation
sewage, refuse renoval. housing; Electricity Departnment; Fire and Am

bul ance; Parks and Recreation; Public Transport; Public Health;

4 Sir Lawence Gonme - Lectures on the Prinicigles of Local Governnent
(1897) 1-2



Markets; Libraries and Museuns, etc. 5 As one observes, these services

are not only concerned with the protection of the menbers of the conmunity
fromthe adverse weather, but they al so pronpte easy conmuni cation between
the nenbers of the community. prepare good grounds for amusenent, nenta
devel opnent and, further facilitate easy and tinme-saving net hods of
carrying out their daily duties. But of vital inmportance is the health of
the comunity menbers. This involves services such as sewage, refuse

col l ection. ambul ance, clinics, etc.

Al'l the abovenentioned services need finance for their proper main-
tenance. Although | ocal governments do receive sone subsidies fromthe
central governnent, it is still their duty to generate funds to inprove the6
living conditions of their own respective communities. The standard of the
living conditions of the people reflect or are a neasure of the economic
standard of the state: It is in this area, therefore, that the proposals
are to prove their effectiveness. It is, with respect, very doubtful that
they can have any neaningful effect with the present structure of the

habi tati on of the peoples of South Africa i.e. with the bulk of its

popul ation living in scattered villages. A need for urbanisation, there-
fore, arises - a reversal of Dr HF Verwerd' s tribalism

Urbani sation is one of the synptonms of a highly industrialised state.

I ndeed, urbanisation is an inevitable consequence of econonic devel opment.
The United States of Anerica is said to be a nation of cities. 6 So it is
with West Gernmany, France, Soviet Union and many | eading industrial states.
Even in South Africa 80% of the white population lives in towns and cities.
w .

5 John Meyer Local Governnent Volume 1 General Princigles (1978) 72

6 Johan Meyer op tit 16



The future non-racial denocratic state will have, therefore, to encourage
gradual urbani sation and_gradgai ghasing gut 9f the villages: 63 Apart from
the af oregoing reasons the foll owi ng reasons al so cause one to see the need
for urbanisation.
a) Fam ne
One is always haunted i by the pictures of mal nourished and

starving people of Africa. Ethiopia and Mbzanbi que are but exanpl es
that quickly come to mind. There are many factors that have con-
tributed t0O the famne in these states. One of themis the very
traditional way of life in the villages. The people there depend on
subsi stence farmng that in turn depends absolutely on good weat her.
Adver se weat her conditions that cause crop failure result into untold
starvation and misery for many villages. Furthernore, in villages al
the municipality services nentioned are either |acking or not properly
execut ed because of the lack of effective means of comunication

' Starvation which is usually acconpani ed by di seases result into death
of many peopl e.
b) Natural disasters
Al'though it can prove difficult to differentiate between (a)
above and (b) here, what is neant here are eisasters caused hy fl oods
and ot her types of adverse weather. In Lesotho, for exanple, every
winter is athreat to the lives of many village dwellers of that
nount af h Ki ngdom Peopl e becone trapped by snow and have to be
rescued by the arny.
6a This of course should not be confused with the evil so-called rehabili -
tation schene which was first outlined by Dr DL Smit in 1945 when
he was the Secretary for Native Affairs and which promoted labour
reserves. See Nel$on Mandel a N9 Easy Wal k To Freedom (1989) 43x45



d)

Security

Mozanbi que is a living exanple of a country which fails to

protect its village dwellers fromthe rebel Renanp forces that
terrorise, rape and nmurder them These forces sinply close all the
routes that are used to bring fresh supplies to the villages. The
villagers, if not nurdered or escape to the neighbouring states,
starve to death. It is not suggested that this would not have
happened if all the people of Mzanbique were city dwel |l ers. However,
cities and towns have detachnents of the Defence Force and police to
protect the city dwellers against invaders. It is difficult to
protect village dwellers because of the vast terrain they occUpy.
Sharing of the expenses of Services

In the cities the population is concentrated in a relatively

smal l er area. It beconmes easier to provide all the area with all the
nmuni ci pal services. Further a | arge nunber of persons share the
expenses of putting up these services. It is common know edge t hat
electricity is cheaper in the big cities-than in small towns.

Agricul tural Devel opnent

South Africa depends not only on mning and industry, but also on
agriculture. This necessarily neans that every square centinetre of
the South African ground is inportant. Driving along the so-called
nati onal states, one is deeply disturbed by the ugly scenes of soi
erosi on and of nud huts erected on the grounds which woul d be suitably
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and profitably used for agricultural purpgses. It is a well known
fact that only a small percentage of agriculturally qualified people
are needed to feed the whole nation with the agricultural produce.
Further the veld is for the livestock and not for the people.

It cannot be overenphasi sed that the above suggestion wll invoke

a spirit of rebellion anpong the village dwell ers. Reasons agai nst the
phasi ng out of villages are astronomi cal. However, if the non-racia
denocratic state is to make a neani ngful inmpact on the South African
econony, and thei eby escape the economi c perpetual tutel age that has
been suffered by nost African countries, |la serious thought on this
issue will have to be given. People will have to be taught the val ue
of urbani sation. To date, there are positive indications that npst
village dwellers see no future in the village |life. The ever-grow ng
so-cal |l ed squatter canps around the urban areas testify to that fact.
Urbani sation will therefore be inevitable in the future non-

raci al denocratic South Africa. According to Leslie Geen 7 ur-

bani sati on basses through at |east four distinguishable phases.
Firstly the pre-industrial phase associated wi th subsistence econony
and primtive culture; secondly the primary industrial phase which is
economcally identified with early industrialisation; thirdly the
secondary industrial phase when the secondary industry becones the
spear head of econoni c advance and urbani sati on reaches such a stage
that netropolitan 8 circunstances arise and, lastly the post-

Johan Meyer op cit pl9

The term 'metropolitan has cone to nean the problem of places which
have got into the sanme geographical and adnministrative ness as London



i ndustrial phase during which |eading nmetropolitan regions tend to

decentralise to form megal opolitan regions.

No doubt many of our cities have become megal opolitan. However.

the mpjority of the people of South Africa are still forced to live

under congested conditions in the soecalled |ocations; of |ate,

"devel oped" areas nmeant for the middle class. There is a need for the

majority of the people to be properly housed under proper living
conditions in the urban areas. It is heartening to realise that the

proposal s touch on this point and state that the provision of suffi-

cient and affordable housing for mllions of South Africans is

dependent on the follow ng areas:

"The rel ease of affordable urban and rural |and could be achieved

through the removal of land fromthe narket by inplementing a

policy of "land banking" as a matter of urgency, and by reducing

of land prices through the inposition of a generalised |and tax

on unused |land to force sale’

"The non-racial denocratic state commts itself to providing the

m ni mum infra-structural services that are needed to ensure

decent |iving standards.

' The non-racial denocratic state would counter ..... by providi ng

new houses and flats for rental with security of tenure and by

providing state assistance to community controlled non-profit

housi ng devel opnent project. Furthernore, the provision of

housing is currently taking place on a privati-
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sed basis. In the future, the denocratic state would take prinmary
responsibility for the provision of housing needs. However it is
noted that the provision of an affordable housing for all can be
costly. As such, the role of the state would be based on establishing
the conditions for providing | owcost housing (i.e. subsidisation of

| and and services) rather than direct state construction of houses’.
Decent living standards for the mllions of South Africans can

only be ensured in urban areas. Local government adm nistrative
services nentioned above can only be afforded by city or town councils
which are denocratically elected. 9

However, the highlighted (italicised) words above are disturbing.

It is true that the provision of affordable housing for all can be
costly. But it is also possible to construct flats and cheap affor-
dabl e houses that nmeet the m ni mum standards of living. The | ow

i ncome group desperately needs the state's assistance in erecting
houses. Erection of shacks in the cities is not a luxury. It proves
beyond reasonabl e doubt how difficult it is for many citizens to
afford a single affordable room The state will have to punp nore
noney into the housing project and not only provide | ow cost housing
which is defined as subsidisation of |and and services. The provision
of |l ow cost housing seemto be in conflict with one of the cardina
aims enbodied in the Freedom Charter - 'There shall be houses,
security and confort’. 9a

Much expl oitati on has been perpetrated against the African people

See paral | FI B of the proposals

See Nel son Mandela op cit 39
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by the so-called property devel opers. The nethod of exploitation is
very sinmple. The | ocal governnents in the formof town councils sel
a piece of land in their respective jurisdictions cheaply to the
property devel opers. The latter develop the said |and and sell it to
the buyers at a price twenty times the price they paid for it. The
result is corruption. The property dwellers, eager to make much
profit, subdivide the land into smallest possible sites in which the
af fordabl e houses can fit. O late the prices of houses are astro-
noni cal .

The above conduct is a serious result of the state’s del egation

of its duties to exploiters. The non-racial denocratic state will
have to right this wong. There are nethods that are presently being
used by the governnent to assist the white citizens acquire affordable
houses. Two relevant acts will be briefly discussed here i.e. the
Conmuni ty Devel opnent Act 10 and the Housing Act. 11

(1) Community Devel opnent Act

Under this act a community devel opnent board has been

created, is funded by the central government and is vested with
powers to raise funds for the purpose of carrying out its duties.
Sone of the powers and duties are sunmari sed as foll ows:

"Cenerally the board is vested with powers to acquire

property and to di spose of, hypothecate and devel op | and owned by
Act 3 ofi 1966

Act 4 of 1966
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13

(2)

it; and to nmake paynents including conpensation. It has the
necessary general powers to lay out and devel op townships and to
undert ake sl um cl earance and urban renewal schenes; powers to
construct buil dings and assi st prospective home owners; the
capacity to enter into contracts with the government and statu-
tory bodies, to conpensate business for goodwill likely to be

| ost in consequence of steps taken under the act or under the
Group Areas Act and to conpensate | essees who have to vacate
properties; and, generally to performall such acts which in the
board’ s opinion are necessary for or incidental to the attai nment
of its objects’. 12

Unfortunately the above powers and duties were exercised or
perfornmed discrimnately for the benefit of the Wite mnority.
What is needed therefore, is to use the above powers and duties
for the benefit of all the citizens of South Africa.

Housi ng Act

Under this act a national housing conm ssion was establish-

ed. It is also funded by the central governnent and has powers
to raise funds for the exercise of its powers and for carrying
out its duties. Its objects and powers nmay al so be summari sed as
follows: 13

w A JOUBERT - The Law of South Africa Vol 10 (1980) 420

w A JOUBERT - The Law of Soutthfrica Vol 11 (1980) para 70



a) to advance nonies to the | ocal governments to assist themin
housi ng projects;

b) to grant housing |loans on first nortgage over |and on which
an approved dwelling is to be constructed. to any natura

person to enable himto construct that dwelling for the
accommodati on of hinmself and his dependents;

c) to assist any building society to enable it to grant a

buil ding loan to any person to 'enable himto construct an
approved dwel ling; and

d) with the witten approval of the mnister to purchase,
expropriate or otherwi se acquire any land which it requires

for the purpose of constructing a dwelling or carrying out a
housi ng scherne.

Li kewi se this act needs to be inherited by the new state and
made applicable indiscrimnately to all citizens of South Africa.
Al other racially inclined acts which deal with housing are to
be repealed. It is proper to note that the abovenentioned acts

al so provide for co-operation between the community devel opnent
board, the housing conmi ssion and the | ocal governnents. |ndeed
the I ocal governnents will play the nmost prominent role in effec-
tivising the proposals. This is no" cause of alarm Loca
governments are the proper instrunents which regulate the day-to-
day’ affairs of the community nmenbers in their |iving conditions.



No doubt these |ocal governments will also have to be non-

raci al and denocratic in nature. It is good to note that nany

peopl e have accepted the fact that racially created town councils

and nunicipalities will have to be abolished. Only one | oca

government el ected on non-racial denocratic principles is needed

for each city or town:

Apart fromthe use of the abovenentioned acts. the enployers

are to be encouraged to assist their enployees to acquire houses.

The trade uni ons have a responsible role to play in this regard.

Further, the building societies are to be duty-bound not only to

provide loans to the citizens for the purposes of purchasing

houses but also to ensure that the houses built through such

| oans are not only conensurate with the | oan but also that they

are also properly built.

2. COWPANY LAW

Havi ng di scussed the inmportance of urbanisation and its resultant

housing problem it is nowfitting to | ook at the problem of enploynent and
the financing of the services of the |ocal government. Conpanies will play
an inmportant role in this regard.

It is public opinion that very few Africans control conpanies. Mny
African busi ness-m nded persons always opt for the sole proprietorf-type of
busi ness. This type of business is grounded on selfishness and it con-
tributes very little, if ever, to the general welfare of the conmunity.
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For the effective inplenentation of the reconrendations, creation of
public conpanies will have to be encouraged. 14 People have to be taught
the advant ages of conducti ng conpany business. They will have to be
inforned of its enornous ability to generate funds, its being a vehicle for
" nobilisation of funds and its ability to create job opportunities. These
conpanies will be both domestic and multinational enterprises.

a) Domestic Congani es

Donesti c compani es may be defined as conpanies that are con-

trolled only by the citizens of the country in which they operate.

There will be a need for the South African citizens to establish as
many of these conpani es as possible. They will contribute much in the
financing of the services perforned by the | ocal governnents through
the paynment of rents, rates and taxes. Of nuch inportance are

donesti c conpani es whose nmai n object and mai n business would be to
engage in agriculture and farm ng operation respectively. Wiat is

envi saged here is the selling of land and livestock by villagers to

the compani es in consideration of shares. The villagers in turn | eave
the villages and settle in their nearest respective tows or in the
towns of their own choice. The day-to-day business of such companies

is run by the personnel who are well-trained in agriculture. Share-

hol ders receive their dividends when decl ar ed.

The above nethod will not only cause the land to be utilised
productively and economically, it will also solve the probl em of

14 There ib a strong canpaign for the abolition of private conpanies in
South Africa now that C ose Corporations are a success



b)

16

i vestock overcrowdi ng and soil erosion. It is a well known fact that
with any nore devel oped country only a snall percentage of the

popul ation is needed to support the bulk of the population in the
cities with agricultural produce. But that percentage nust be highly
agriculturally Skilled. It therefore becones the duty of the univer-
sities not only to train students on nodern agricul tural technol ogy,
but also to inculcate in themthe spirit of nation building and
destroy the spirit of selfishness that is prevailing in many graduates
of these unversities.

Mul tinati onal Congani es

Not much has been written on the | aw applicable to Miltinationa
Enterprises’'in South Africa. The witer hereof has found the article
by Robert G osse 15 of nuch value on the progress that is being made
by other countries on this sphere of conpany law. The witer is
therefore deeply indepted to the distinguished author thereof.

The proposals state the foll ow ng:

" The denocratic state woul d encourage foreign i nvestnent on terns
whi ch are consistent with its devel opnent goals. Foreign investors
woul d be encouraged to invest in activities which |ead to increased
enpl oyment and devel opnent of |ocal technol ogical capabilities. They
Robert G osse "Code of Conduct for Miltinational Enterprises"”

(1982) 16 J WT L 414

m.
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will also be required to follow | abour practices acceptable to the
trade union novenent. Such policies are required to ensure that the
activities of foreign investors do not have a detrinental effect on
the environnent or the general devel opment strategies of the state.
Finally, the state and the trade uni on novenent shoul d be |egislative-
|y empowered to ensure that foreign investors reinvest productively to
pronote continued growh’. 15 (a)

It is good that the drafters have expressly assured the South
Africans that reinvestnment will be encouraged. Indeed, there is a
need for multinationals 16 to invest in the new state so as to boost
the economy. However, it must be cautioned that multinationals can
unduly interfere with the internal affairs of their respective host
countries. '"Such enterprises, as a rule, are conspicuously endowed
wi th noney and know edge; they are entrenched in industries difficult
to enter; and they are foreign in the eyes of nobst government with
whi ch they deal". For these reasons alone the firms present a | arge
target to governnent policymakers' . 17 As a result different codes of
conduct of the nultinationals have been drafted. Sone of these codes
are agreenents between | abour unions and the multinationals; sone are
agreenments between multinationals and host governnents; sone are
agreements between honme governnents and host governnents and sone are
a mixture of all-the above.

Para (Al 4.2 of the Proposals

This is a shortened formof Miltinational Enterprise which refers to
conpani es that do businesses in different countries

Robert Grosse op cit 414

m
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In this article, because of their likely effect on the new non-racia
denocratic state, only sone of the international codes signed by the
governments will be set out and their contents briefly summari sed. 18
CODES

(1)

(2)

18

19

Andean Common Mar ket gAndean Code)

It was formed in 1969 and was signed at the tinme by Bolivia,

Col onbi a, Ecuador, Peru and Chile. In 1973, Venenzuel a joined te pact
and has been a | eader since that tine. In 1976 Chile wthdrew from
the pact. This code places nunerous, nmandatory limtations on the
operations of foreign-owned firms in the signatory countries. The
rules limt foreign ownership to a maxi num of 49 percent, limt profit
remttance, other financial policies, technology contracts and nmany
ot her conpany activities.

Eur opean Econoni ¢ Conmunity gEECH 19

Thi s proposal was presented to the EEC parlianent as a basis from
which to negotiate a binding set of rules on Miultinationals in the
North Atlantic region. It deals with maintenance of conpetition
protection of workers, prevention of destabilizing internationa
financial flaws and provision of information about conpany activities.
For nore anal ysis see Robert Grosse op cit 419

Draft code of principles for Miultinational Enterprises and Govern-
ments, Annex to the Resolution of the European Parliament, European
Econom ¢ Community, Brussels, 19 April 1977

Qut .



(3)

(4)

20

21

I nternational Labour Organisation glLOQ 20

Thi s code represents a consensus anong representatives from

nati onal governnents, nultinationals and | abour unions concerning

mul tinational activities in_ the |labour area. It provides that

mul tinationals should give priority to | ocal perSonnel in enploynent
and training, use technol ogi es which generate enpl oynment, provide
workers with information about the firmto all ow neani ngful negotia-
tions and al so that governnents shoul d pronote good | abour and

enpl oyrment practices.

Organi sation for Eurogean Co-ogeration and Devel ogment gOECDz 21

As the second intergovernmental code after the Andean Pact

(Supra) to be enacted, and the first to involve devel oped countries,
as well as voluntary rules, its guidelines carry great significance
It ainms at harnonising the nmenber countries’ treatnent of the nmultina-
tionals in addition to disallow ng sone of the undesirable activities
of the firms, e.g. "unfair" transfer pricing and inproper paynents

e.g. bribes.
Triparlite Declaration of Principles Concerning Miltinational Enter-
prises and Social Policy - International Labour O fice, Ceneva, 16

Novenber 1977
Decl arati on of COECD menber Governnents on International |nvestnment
and Multinational Enterprises OECD, Paris 21 June 1976



(5) United Nations Conference on Trade and Devel ogment (UNCTADQ 22

This particul ar code proposal spells out a wide range of protec-

tive neasures to ensure that |ess-devel oped countries gain "fair"

access to industrial technology. Additionally, it calls for ap-

propriate protection of industrial property for the nultinationals.

These codes. especially the intergovernmental codes reflect the

di fference between the fears harboured by the nore-devel oped countries from
those harboured by the | ess-devel oped countries. For example, the nore-
devel oped countries have focused on the establishnment of rules to guarantee
fair conpetition anmong firns and to harnonise or unify national policies
towards nultinationals. The | ess-devel oped countries on the other hand

push for mandatory constraints on nultinationals’ operations. including the
requi renents of | ocal ownership, contact and control

The foll owi ng subject-matters dealt with by the codes can illustrate

this point:

(1) Adherence to host Governnent golicies

This is a major concern of the | ess-devel oped countries which

fear the potential extra-territorial assertion of the nmultinationals’
home-country rules on affiliates. This concern is not unfounded, the

22 An international code of conduct on the transfer of Technol ogy - The

| atest afaft is set out in UNCTAD Docurment TD/ CODE TOI/ 33 of 12 May

1981



(2)

(3)

(4)

nor e- devel oped countries can use any tactic to destabilise |ess-
devel oped countries and make them their puppet.

Avoi dance of corrugt gractices

This is an issue that has arisen in both nmore and | ess devel oped
countries’ proposals. The nore-devel oped countries, especially the
United States of Anerica, have pressed for rules on bribery an
extortion in international business transactions. Less-devel oped
countries aimto keep nultinationals frominterfering in donestic or
foreign politics of host countries.

Linmits of foreign ownershig

This proposal is favoured by | esssdevel oped countries and

di sfavoured by the nore-devel oped countries. However, both groups of
countries support the position that anti-conpetitive acquisitions
shoul d be controlled or disallowed. Further, both groups of countries
have agreed to the principles that any national governnent retains
per manent sovereignity over natural resources within its boundaries.
Fi nanci al Controls

The | ess-devel oped countries have pressed nore for this proposa
especially for bal ance of paynent protection. They have demanded in
several fornulations that the nultinationals should provide a net
surplus to each host country’s bal ance of paynents.
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(5) Technol ogy Transfer

For obvi ous reasons the | ess-devel oped countries have pressed for

the transfef of know edge of technol ogy. The nore-devel oped countries

on the other hand have pressed for effective protection of their in-
dustrial property rights.

A maj or reason for this divergence is the fact that the nore-devel oped
countries act as both homes and hosts for the vast nmajority of the nmulti-
nati onal s. and thus these nations can be concerned about conpetition and
fair treatment of foreign firns. The | ess-devel oped countries on the other
hand operate very disproportionately as host countries. where donestic
firns often need protection against multinationals in conpetition

It cannot be denied that although South Africa has features of the

first world, its arrears in the devel opnent of the living conditions of the
Bl acks who, in turn, formthe majority of its population causes it to be in
the category of the |ess-devel oped countries. The non-racial denocratic
state will have to seriously consider the inpacts made by these codes on
the different jurisdictions.

Except for the Andean Code, all the intergovernnental codes are

vol untary. The countries are not obliged to make them part of their

nati onal |aws. However. the popularity of these codes has caused themto
have a profound effect on the governnents. For exanple, the O ganisation
for European Co-operation and Devel opnent (OECD) code (supra) is such a
code. An USK4based Multinational Badger Corporation was sued for failure
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to provide financial backing to its Bel gian subsidiary, which declared
bankruptcy and then failed to offer sufficient funds to its 237 enpl oyees
to cover Belgiums required termnation paynents. A group of Bel gi an

| abour uni ons brought the case to the Bel gi an governnent, and argued
specifically that the MNE (Badger) had feiled to live up to the OECD

gui del i nes. which had been accepted both by the Bel gian and the United

St ates governments. The Bel gi an governnent argued that Barger should bear
financial responsibility for the termnation of its affilliate’ s |abour
contracts under the "Enploynment and Industrial Relations" section of the
"I ntroduction"” section of the OECD guidelines. Utimtely Badger settled
directly with the Bel gi an government and agreed to pay the terni nation
costs of its Belgian subsidiary’ s |abour contracts and the contribution of
avai |l abl e assets of the bankrupt subsidiary.

Thi s case proves how persuasive the OECD guidelines are and how the
government and the multinationals may be forced to conply with them

I ndeed, the same nmay be said of other voluntary codes of conduct.

At the other extrene is the Andean Code (supra).. It is mandatory and

has been enacted into national |law in each nenber nation (Bolivia, Colom
bi a, Ecuador. Peru and Venenzuela). The multinationals initially reacted
by not investing in these countries. They preferred to invest in other
countries which have no limtations or strict rules on ownership, profit
remttance and capital reinvestnent. However, ultimately the code did not
reduce foreign investnent into the Andean countries, and conpany behavi our
has been altered permanently in the region, in the directions desired by
host govehnments.
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The point that is being nade here is that it is possible to force the

mul tinationals to conply with both the voluntary and mandat ory codes of
conduct. But there is a risk of reduced investnment with the |atter codes
and this risk nust always be wei ghed agai nst the overall benefits of
obtaining the desired perfornance fromthose multinationals which invest in
spite of the mandatory rules. Chile, for exanple, withdrew fromthe Andean
Pact explicitly because the Chil ean governnment deci ded to encourage new
investment, and it could not accept the code’s restrictiveness.

Further. the new state will have to reconsider the Sullivan prin-

ciples. 23 These principles were signed by nore than three-quarters of

mul tinationals operating in South Africa and they have played a | eading
role in reshaping the | abour |aws of our country. They also deal with the
subj ect-matters menti oned above and nore.

For exanple, the principles require signatories to put an end to

racial discrimnation in the workplace. equal pay for equal work, training
advancenent of Bl acks, pronotion of Blacks to all |evels of conpany
operation; to provide extensive support for the education, health care and
housi ng of their enployees. 24

| mredi atel y one asks the question, "What about the revolt by the |ess-
devel oped countries against interference by the multinationals in their

i 23 The Sullivan Principles for US Corporations Qperating in South Africa:
(1985) f4 International Legal Mterials 1496

24 Reverend Leon Sullivan op cit 430-431



internal affairs?" Sullivan answers the question aptly in the follow ng
wor ds:

"Many contend that multinational corporations nmust adhere to the

soci al, economic, and political norns of the host nations, and that it
is not the role of conpanies to becone involved in the pronotion of
social and political change. | share the view of others, however,

that such a posture for conpanies is unconsci onable when their profits
are made fromexploitation of mass, cheap and dehumani sed | abour
Attitudes of |aissez faire, and "do as you pl ease” for the benefits
that can be accrued m ght have been appropriate for nultinationa
corporations in the past, but not for those in the present. Today, no
conpany can be devoid of noral and humani stic responses. Conpanies

enpl oyi ng a humani stic veneer, behind which they hide while unjustly
extracting profits froma ’'nation at the expense of oppressed popul a-
tions, are doomed to challenge and failure’

For every rule there is an exception, the reverend gentl enman seens to say.
CONCLUSI ON

The idea of phasing out villages is, of course. a wldest dream ever
dreant by an African. especially in the Southern part of the continent.
One can actually see a battalion of objections on this point based on al
possi bl e noral, social, political, econom c and even religi ous grounds.
The idea seens inpossible to inplenent.

W.
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However, let it be renmenbered that there is nothing inmpossible. God

created the heaVens and the world out of nothing; Mses crossed the Red

Sea on dry land; Neil Anstrong wal ked on the nmoon and sone foll owed
thereafter; Apartheid is, for the time-being, in a comma. If, therefore,

bt he non-racial denocratic state is to apply the noble principles it has |ay
down in the proposals and escape the economic disaster that is so much

endemic in Africa, this dreamw |l have to be taken seriously. U banisa-
tion will have to be carried to its |ogical conclusion
The scope of conpany law will have to be increased to include the role

of multinationals in the social sphere of the state. Up to date Conpany
Law in South Africa has always been confined within the paraneters of the
Conpani es Act 26 and conmon |aw that only deals with the creation, the
runni ng and the liquidation of conpanies. The interests of the enpl oyees
and the social duties of the conpani es have al ways been allocated to the
soecal | ed Labour or Industrial |law which mainly concerns itself with the
prohi bition of strikes. The proposals roffer the South African | awers a
chance to devel op the Conpany Law. It nust be renenbered that the best way
to serve the state is to cater not only for the present generation, but

al so for the generations unborn. The little national cake there may be,
will have to be shared by all if peace and prosperity is the goal of the
drafters.

25 Revereha Leon Sullivan op cit 443

26 Act no 61 of 1973
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