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The International Court of Justice delivers its Adviso inion on
the 13 al Conse uences for States of the Continued Presence of
South Africa in Nam bia South Wst Africa notw thstand

Securit Council resolution 6 1 O

The following information is comunicated to the Press by the

Regi stry of the International Court of Justice:

Today. 21 June 1971, the International Court of Justice delivered
its Advisory Opinion on the above question

In answer to the question put by the Security Council of the United
Nati ons, "Wat are the | egal consequences for States of the continued
presence of South Africa in Namibia notwthstanding Security Counci
resol ution 276 (1970)?", the Court is of Opinion

by 13 votes to 2,

(1) that, the continued presence of South Africa in Nam bia being
illegal, South Africa is under obligation to withdrawits

adm nistration from Nam bia i mediately and thus put an end

to its occupation of the Territory;

by 11 votes to h,

(2) that States Members of the United Nations are under obligation
to recognize the illegality of South Africa s presence in

Nam bia and the invalidity of its acts on behalf of or concerning
Nam bia, and to refrain fromany acts and in particular any
dealings with the Government of South Africa inplying

recognition of the legality of, or |ending support or assistance
to, such presence and adnministration; |,

(3) that it is incunmbent upon States which are not Menbers of the
United Nations to give assistance, within the scope of’
subparagraph (2) above, in the action which has_been taken by

the United Nations with regard to Nam bia



For these proceedings the Court was conposed as foll ows:

President Sir Mihanmad Zafrull a Khan; Vice-President Anmoun;

Judges Sir Cerald Fitzmaurice, Padilla Nerve, Forster, G os, Bengzon
Petren, Lachs, Onyeamm, Dillard, Ignacio-Pinto, de Castro, Mrozov
and Ji menez de Arechaga.

The President of the Court, Sir Muhammad Zafrulla Khan, has

appended a declaration to the Advisory Qpinion. Vice-President Ammoun
and Judges Padilla Nerve, Petren, Onyeammn, Dillard and de Castro have
appended separate opinions. Judge Sir Gerald Fitzmaurice and Judge G os
have appended di ssenting opi ni ons.

An anal ysis of the Advisory Opinion is given below. It has

been prepared by the Registry for the use of the Press and' in no way
i nvol ves the responsibility of the Court. It cannot be quoted agai nst
the actual text of the Advisory Opinion, of which it does not constitute
an interpretation.

The printed text of the Advisory Opinion, declaration and separate
and di ssenting opinions will be available shortlyt (Oders and

- enquiries should be addressed to the Distribution and Sal es Section
O fice-of the United Nations, 1211 Geneva 10; the Sal es Section
United Nations, New York, N'Y. 10017; A. W Sijthoff, Doezastraat |
Leyden; or any bookshop sel 1ing UN publications.)



Anal ysi s of the Advisory Opinigg

Course of the Proceedi ngs (paragraphs 1-18 of the Advisory Opinion)

The Court first recalls that the request for the advisory opinion
emanated fromthe United Nations Segurity Council, which decided to submt
it by resolution 28L (1970) adopted on 29 July 1970, tThe Court goes on
to recapitulate the different steps in the subsequent proceedings.

It refers in particular to the three Oders of 26 January 1971

whereby the Court decided not to accede to tr.e objections raised by the
CGovernment of South Africa against the participation in the proceedings
of three Menbers of the Court. These objections were based on statenents
whi ch the Judges in question had made in a former capacity as
representatives of their Govexnnents in United Nations organs dealing
with matters concerning Nam bia, or on their participation in the sane
capacity in the work of those org ans. The Court cane to the concl usion
that none of the three cases cailed for the application of Article 17,
parag raph 2, of its Statute.

oj ections Against the Courtas Dealing with the Question

(paras. 19- 1 of the Advisory Opinion

The CGovernnent of South Africa contended that the Court was not

conpetent to deliver the Opinion, because Security Council 1

resA ution 28h (1970) was invalid for the followi ng reasons: Lei two

per manent nenbers of the Council abstained during the voting (Charter

- of the United Nations, Art. 27, para. 5); :21 as the question related
to a dispute between South Africa and other Menbers of the United
Nations, South Africa should have been invited to participate in the

di scussion (Charter, Art. 32) nd the provis a requiring nenbers of the
Security Council which are parties tn a dispute to abstain fromvoting.
shoul d have been observed (Charter, Art. 27. para. 3). The Court pbints
out that 1&1 for a long period the voluntary abstention of a pernmanent
nmenber has consistently been interpreted as not constituting a bar to
the adoption of resolutions by the Security Council; 191 the question

of Nam bi a was placed on the agenda of the Cauncil as a situation and
the South African Governnent fa iled to drax-: the Council’s attention to
the necessity in its eyes of treating it as a dispute.

In the alternative the Governnent of South Africa maintained that

even if the Court had conpetence it should neverthel ess, as a natter of
judicial propriety, refuse to give the opinicn requested, on account of
political pressure to which, it was contended, the Court had been or

m ght be subjected. On 8 February 197?) at the opening of the public
sittings, the President of the Court declared that it would not be
proper for the Court to entertain those observa tions, bearihg as they
did on the very nature of the Court as the principal judicial organ

of the United Na tions, an organ which, in that capacity, acts only on
the basis of |law, independently of ailfcutside influences or inter-

venti ons what soever.

i The Governnent of South Africa al so advanced anot her reason far

not giving the advisory opinion requested: th:t the question wws in reality
contentious, becaube it rtlated to an existing di spute between South Africa
and other Statue. The Court considers ?hxt it was asked to deal with a
request put forward by a United Nations organ with a view to seeking

| egal advice on the consequences of its own decisions. The fact that,_ :.1
in order to give its answer, the Court night have to pronounce on |ega
guesti ons upon which divergent views exist hetnuen Scuth

Africa and the United Nations does not convert the case into a dispute



between States. (There was therefore no necessity to apply Article 83
of the Rules of Court, according to which, if an advisory opinion is
requested upon a | egal question "actually pending between two or nore
States", Article 31 of the Statute, dealing with Judges ad hoc, is
appl i cabl e; the Governnent of South Africa having requested | eave to
choose a judge ad hoc, the Court heard its observations on that point
on 27 January 1971 but, in the Iight of the above considerations,

deci ded by the Order of 29 January 1971 not to accede to that request.)
In sum the Court saw no reason to decline to answer the request

for an advi sory opinion.

Hi story of the Mandate (paras. 42-86 of the Advisory Qpi nion)

Refuting the contentions of the South African Governnent and citingits
own pronouncenents in previous proceedi ngs concerni ng South West Africa
2222223222212223222222062522222212222: Wt or 1962) the Court

The mandat es system established by Article 22 of the Covenant of

the | eague of Nations was based upon two principles of paranount

i nportance: the principle of non-annexation and the principle that the
wel | -bei ng and devel opment of the peopl es concerned forned a secred
trust of civilisation. Taking the devel opments of the past half-century
into account, there can be little doubt that the ultimte objective of
the sacred trust was self-determ nation and i ndependence. The mandatory
was tc observe a nunber of obligations, and the Council of the |eague
was to see that they were fulfilled. The rights of the nandatory as
such had their foundation in those obligations.

- \Wen the [ eague of Nations was dissolved, the raison d etre and
original object of these obligations remained. Since their fulfil nment
did not depend on the existence of the League, they could not be brought
to an end nerely because the supervisory organ had ceased to exist.

The Menbers of the League had not declared, or accepted even by

i mplication, that the nmandates woul d be cancelled or |apse. with the

di ssol ution of the League.

The | ast resolution of the League Assanmbly and Article 80, paragraph 1
of the United Nations Charter maintained the cbligations of mandat oxi es.
International Court of Justice has consistently recognized that the
Mandat e Survi ved the dem se of the League, and South Africa also
admitted as much for a nunber of years. Thus the supervisory el ement,
which is an essential part of the Mandate, was bound to survive. The _
United Nations suggested a system of supervision which would not exceed
that which applied under the nandates system but this proposal was
rejected by South Africa.

Resol utions b the General Assenbl and the Securit Counci

(paras. 87-11% of the Advisory Opinion;

Eventual 'y, in 1966, the General Assenbly of the United Nations

adopted resolution 21h5 (XXlI'), whereby it decided that the Mandate was
term nated and that South Africa had no other right to adm nister the
Territory; SubSequently the Security Council adopted various

resol utions including resolution 276 (1970) declaring the continued
presence of South Africa in Nanibia illegal. Objections challenging

the validity of these resolutions having been raised, the Court points
outlthat it does not possess powers of Judicial review or appeal in
relation to the United Nations organs in question. Nor does the
validity of their resolutions formthe subject of the request for

The



advi sory opinion. The Court nevertheless, in the exercise of its

Judi cial function, and since these objections have been advanced, _

considers themin the course of its reasoning before determning the

| egal consequences arising fromthose resol utions.

"It first recalls that the entry into force of the United Nations

Charter established a relationship between all Menbers of the United

Nati ons on the one side, and each nandatory Power on the other, and that

one of the fundamental principles governing that relationship is that

the party which di sowns or does not fulfil its obligations cannot be

recogni zed as retaining the rights which it clains to derive fromthe

rel ationship. Resolution 21Mo (XXI) determ ned that there had been a

materi al breach of the Mandate, which South Africa had in fact disavowed.

It has been contended $21 that the Covenant of the |eague of Nations

did not confer on the Council of the League power to term nate a mandate

for m sconduct of the mandatory and that the United Nations could not

derive fromthe | Eague greater powers than the latter itself had;

$21 that, even if the Council of the League had possessed the power of

revocation of the Mandate, it could not have been exercised unilaterally

but only in co-operation with the Mandatory; $21 that

resol ution 21h5 (XXl) made pronouncenents which the General Assenbly,

not being a judicial organ, was not conpetent to nake; Lg) that a

detail ed factual investigation was called for; ré&gl that one part

of resolution 2145 (XXI) decided in effect a transfer of territory.’

The. Coupt observes 3a! that, according to a general principle of

.international law (incorporated in the Vienna Convention on the Law of

1: Treaties),-the right to terminate a treaty on account of breach nust be

presuned to exist in respect of all treaties, even if unexpressed;

121 that the consent of the wongdoer to such a formof termnation

cannot be reluired; $3) that the United Nations, as a successor to the

| eague, acting through its conpetent organ, nust be seen above all as

the supervisory institution conpetent to pronounce on the conduct of

the Mandatory; ggl that the failure of South Africa to conmply with

the obligation to submt to supervision cannot be disputed; Lei that

the General Assenbly was not naking a finding on facts, but fornulating

a legalrsituation; it would not be correct to assune that, -because it

is in principle vested with recommendatory powers, it is debarred from

adopting, in special cases within the franework of its conpetence
resol uti ons whi ch nake determ nations or have operative design

-’ 1he CGeneral Assenbly; howeverg | acked the necessary powers to;

ensure the withdrawal of South Africa fromthe Territory and therefore,

acting in accordance with Article 11, paragraph 2, of the Charter,

enlisted the co-operation of the Security Council. The Council for its

part, when it adopted the resol utions concerned, was acting in the

exercise of what it deenmed to be its primary responsibility for the

" mai ntenance of peaee and security. Article 24 of the Charter vests in

the Security Council the-hecessary authority. Its decisions were taken

in conformty with the purposes and-principles of the Charter, under

Article 25 of which it is for nmenber States to conply with those

deci si ons, even those nenbers of the Security Council which voted

agai nst them and those Menbers of the United Nations who are not menbers

of the Council

| egal Conseguences for States of the Continued Presence-of South Africa

tin Nam bia (parasr 117-127 and 133 of the Advisory Opinion

vThe Court stresses that a binding determ nati on made by a conpetent

organ of the United Nations to the effect that a situation is illega

cannot remain withQut consequence.



South Africa, being responsible for having created and mmi ntai ned

that situation, has the obligation to put an end t; it and withdrawits

adm nistration fromthe TErritory. By occupying the TErritory w thout

title, South Africa incurs international responsibilities arising from

a continuing violation of an international obligation. It also renains

accountable for any violations of the rights of the people of Nam bia

or of its obligations under international |aw towards other States in

respect of the exercise of its powers in relation to the Territory.

The nmenber States of the United Nations are under obligation to

recogni ze the illegality and invalidity of South Africa’ s continued
presence in Namibia and to refrain fromlending any support or any form

of assistance to South Africa with reference to its occupation of

Nani bi a. The precise deternination of the acts pernitted - what neasures

shoul d be sel ected, what scope they should be given and by whom t hey

shoul d be applied - is a matter which lies within the conpetence of the

appropriate political organs of the United Nations acting within their

authority under the Charter. Thus it is for the Security Council to

determ ne any further neasures consequent upon the decisions already

taken by it. The Court in consequence confines itself to giving advice

on those dealings with the Governnent of Seuth Africa which, under the

Charter of the United Nations and general international |aw, should be

consi dered as inconsistent with resolution 276 (1970) because they m ght

i mply recogni zing South Africals presence in Nam bia as |egal

- lal _Menber States are under obligation (subject to $gl)bclow to abstain

fromentering into treaty relations with South Africa in all cases

in which the Government of South Africa purports to act on behali of

or concerning Nam bia. IniJlreapect to existing bilateral treaties;

menber States nust abstain frominvoking or applying those

treaties or provisions of treaties concluded by South Africa on

behal f of or concerning Nani bia which involve active inter-

governmental co-operation. Wth respect to nultilatera

treaties, the sane rule cannot be applied to certain genera

conventions such as those with humanitarian character, the

non- per f ormance of which may adversely affect the people of

Nam bia: it will be for the canmpetent international organs

to take specific neasures in this respect.

LEI Menmber States are under obligation to abstain from sendi ng

di pl omatic or special mssions to South Africa including in

their jurisdiction the territory of Nam bia, to abstain from

"sendi ng consul ar agents to Nam bia, and to wi thdraw any such

agents already there; and to make it clear to South Africa

that the mmintenance of diplonmatic or consular rel ations does

not inmply any recognition of its authority with regard to

Nam bi a. ’

(c) Menber States are under obligation to abstain fromentering

into econonmic and other forms of relations with South Africa

on behal f of or concerning Nam bia which nay entrench its

authority over the territory.

(d) However, non-recognition should not result in depriving the

peopl e of Nam bi a’ of any advantages derived frominternationa

co-operation. In particular, the illegality or invalidity of

acts performed by the Governnent of South Africa on behal f of

" or concerning Nam bia after the term nation of the Mandate

cannot be extended to such acts as the registration of births,

deat hs and nmarri ages.



As to States not menbers of the United Nations, although they are

not bound by Articles 2N and 25 of the Charter, they have been call ed
upon by resolution 276 (1970) to give assistance in the action which
has been taken by the United Nations with regard to Nam bia. In the
view of the Court, the term nation of the Mandate and the declaration
of the illegality of South Africa’ s presence in Nam bia are Qpposabl e
to all States in the sense of barring erga otmmes the legality of the
situation which is maintained in violation of international |aw.
In-particular; noistate which enters into relations with South Africa
concerning Nam bia may expect the United Nations or its Menbers to
recoghi ze the validity or effects of any such relationship. 5The
Mandat e havi ng been term nated by a decision of the international’?7
organi zation in which the supervisory authority was vested, it is for
non- menber States to act accordingly. Al States should bear in mnd
that the entity injured by the illegal presence of South Africa in

Nam bia is a people which nust | ooh tthhe international community for
assistance in its progreSs towards the goals for which the sacred

trust was instituted. ' "’

Accordingly, the Court has given the replies reproduced above on

page 1.

Progositions by South Africa concerning the suEply of further factua

i nformati on and the possible holding of a plebiscite paras. 12 -132

of the Advisory Qpinion

The CGovernnent of South Africa had expressed the desire to supply

the Court with further factual information concerning the purposes and
objectives of its policy of separate devel opment, contending that to
establish a breach of its substantive international obligations under
the Mandate it would be necessary to prove that South Africa had
failed to exercise its powers with a viewto pronoting the well-being
and progress of the inhabitants. The Court found that no factua

evi dence was needed for the purpose of determ ning whether the policy
of apartheid in Nam bia was in conformty with the internationa
obligations assumed by South Africa. It is undisputed that the officia
governmental policy pursued by South Africa in Nam bia is to achieve a com
pl ete physical separation of races and ethnic groups. This neans the
enforcenent of distinctions, exclusions, restrictions and linitations
excl usi vel y based on grounds of race, colour, descent or national or
ethnic origin which constitute a denial of fundanental human rights.
This the Court views as a flagrant violation of the purposes and principleS
of the Charter of the United Nations.

The Governnent of South Africa had al so subnitted a-request that

a plebiscite should be held in the Territory of Nam bia under the Joint
supervi sion of the Court and the Governnment of South Africa. The Court
havi ngconcl uded t hat nofnrther evidence was required, that the Mandate
had been validly term nated and that in consequence South Africa’ s
presence in Nam bia was illegal and its acts on behalf of or concerning
Nam bia illegal and invalid, it was not able to entertain this proposal.
- By aletter of 1% May 1971 the President informed the representatives
of the States and organi zati ons which had participated in the ora
proceedi ngs that the Court had decided not to accede to the two above-
menti oned requests.



Decl aration and separate or di ssenting opinions

Subpar agraph i of the operative clauEe of the Advisory Opinion
(illegality of the presence of South Africa in Nami bia - see page 1 of this
Cdnmuni que) was adopted by 13 votes to 2. Subparagraphs 2 and 3 were
adopted by 11 vetes to 4,

Judge Sir Cerald Fitzmaurice (di ssenting opinion) considers that

the Mandate was not validly revoked, that the Mandatory is still subject
to the obligations of the Mandate whatever these may be, and that

States Menbers of the United Nations are bound to reSpect the position
unless and until it is changed by | awful neans.

Judge Gros (dissenting opinion) disagrees with the Court’s

conclusions as to the legal validity and effects of General Assenbly
resol ution 2145 (XXl), but considers that South Africa ought to agree
to negotiate on the conversion of the Mandate into a United Nations
trusteeship.

..

Judges Petren and Onyeanm (separate opinions) voted for subparagraph 1
of the operative clause but agai nst subparagraphs 2 and 3, which in their
Vi ew ascribe too broad a scope to the effects of.non-reeognition.h .
Judge Dillard (separate opinion), concurring in the operative

cl anse, adds certain mainly cautionary conrents on subparagraph 2.
Judges Sir Cerald Fitznmaurice, Gros, Petren, Onyeama and Dillard

also criticize certain decisions taken by the Court with reference to
its conposition.

The President (declaration) and Judges Padill af Nervo and de Castro
(separate opinions) accept the operative clause in full

The Vi ce-President (separate opinion), while sharing the views
expressed in the Advisory Qpinion, considers that the operative cl ause
is not sufficiently explicit or decisive.



