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Freedom of Expression

Anthony Later

1. language and Context

The right .0 freedom ofcxprcssion is defined by Mel: 10 of the Europan Con-
vmu'on in detailed and wecific (emu as follows:

I) Evn'ynne has the '5le m fleedom daprmion. This rid“ shall indud: fresh!!!:0 hold opinion: and m Naive and impart infotmaxion and Has without ima-fumabypubficmlhodlymdnpldlmoffimdmmmddgxhaflmxmxSum: Eula Inquiring m limuingofbmdam'n‘. mkvision or am. mluprisc.
Z)nemdfimfiwdommitmlfiswilhhdudfilndmbflidd,

bu! hwanduenmtyinadalwuukmay'.inlhcinuluuofmn'mulm5; mriuocial impaqmyuwc uray. for flu: pumice: ofdisonin 0! crime.fnrfimpmteuinnudkmun‘onotddmofadms.hmmmmmof infomnu'onM in mnfidalm. of for maintaining the whom}: and impu—Iizlity or the judiduy,
Th: language and structure ofAniclc 10 Idlect the diKermr and sometimescompeting value: or. on d“ on: hand. individual scrapmaon and (he Free flow

of information. and, on the other hand, ad," ampomm rights, Freedoms, and
social needs, and uh: 'dude: and rspomibilidu' or those mmmuniqdng or re-
miving information and idea.

Anicle ID has to be rad in the light of the Convention IS a wholc. For
example. Ankle [4 amands the mpe afAnide 10 by gumnmeing due cnjaymcm
of its rights md fmedmns. without discrimination on any ground. The right to
mm for mmspondeme' and to mpea for personal privacy,’ conuined in
Ankle 8. is closely linked no [madam nfcxpmion: as i: the light on Freedom of
paceful assembly and fieedoln of asodalion, contained in AnirJe ll;’ and the
right no manifm om religion or belief, contained in Am'de 9.

Other provisions n:nict the loop: a: Anicl: l0. For mmplg Ania; 16
provide: that nothing in Anid: 10 shall be myrded as pmcnu'ng the High
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466 Amy 111m

Contracting Parties from imposing restriction: on the political activity of aliens,
On in Face. Article IS is an entirely unlimited exception. If interptened loosdy, it
would enable public authorities arbitrarily and unnmrily to censor or supple:
the etprminn of political views by aliens. Article 17 provides that nothing in the
Convention (that is. including Article 10) may be interpreted as implying for any
State, gaup or person any tight ta engage in any activity or perfim'n any act
aimed at the destruction of any of the rights and freedoms set forth in the Con.
vention or at their limitation no a pater degree than it provided for in the Con-
vention. Again, a lame interpretation ofAm'cle 17 would dandy the substance of
the tight [0 freedom of exptssion for people with unpopular and extreme poli-
tial views. Ankle 15 permits demptions no bem to And: 10 in time ofwat
or other public emergency threatening the life of the nation. Once more, a loose
interpretation could seriously endanger freedom of speech in troubled times.

The righs and freedoms positively guaranteed by other provisions of the
Convention. and reflected in Article 10(2) inelf. also limit the kope of the tight
to free exprcsion. For ample. the tight to a fair judicial hearing. guaranteed by
Article 6, jusrifiet some mttictions upon freedom oftpeech.‘ The fly“ to respect
for private life. including personal privacy, guaranteed by Article 8, protect: a
person’s honout and tepuncion against unnecessary attack.’

The tight to fiwdom of exprasion is expmed in Article 10 in wake: lan-
guage than in Article 19 of the UN International Covenant on Civil and Politiul
Rights‘ in several rapects. In particular. Article 10 does not, in its terms, create
an independent right to hold opinions without innerlerenoe;7 nor does it expressly
refer to the tight to seek lnfumation;‘ nor does it specifially refer to information
and idus ‘of ill ltinfi.‘ Howevet, the Europan Conn and Cummlxion generally
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learn Jwazprruian 467

seek to interpret Ania]: 10 of die Convcntion in a manner which is consistent
with Article 19 of the Covenant!

Article 10 mnuins more detailed and spedfi: eruptions to the right to free
expression than does any other intentional human dflm instrument. By mn-
mr, and unlikc. For example, Attic]: 20 of the International Covenant."I the
Convention dos not tequila war propaganda or incitement (a racial or religious
haued or discrimination to be prohibited.

Compared wirh d1: wcll-knawn mmn'tudanal guannteu of free speech in
the United Sums.“ France" and Germany." the right to {tea apnsion in Anide
10 is more havily qualified by in anepcions. Unlike Article 13(2) of the Inner—
Amen'an Convention on Human Rights, that: is no suremenr in Article 10 that
die exadsc of the right to fiacdom of «presion shall not be subject to print
censorship.“ 11111111: 111-11111 14 111‘ 111: Inm—Amuian Convention," 11.: Empan
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468 Am», lnkr

Convention does no! cxprusly guarantee a tidal of reply for injury resulting from
inaccurate ar ofiensiv: Slammenls or idea mind to the public.

XI. Rdcvuw: m 01h" Legal Systems

The principles Sl‘lmd in Article 10 and is we—law are relevant in interpreting
axhu inlemational human righu trades" and national cansxiruxians" and laws,
as well as trade: such as the EumPan Convention on Tnnsfi'omiu Television."

Since all the Member Sum of due Eumpan Community are Contracting
Parties to die Convcndull, the Europe“! Court of Julia: also duivu guidance
from the fundamental right: and Freedoms mmd in (he Convention when inm-
predng and applying Communiry law" or national implementing measures. In its
Memorandum on the Awion of due Eumpan Communiu's to due Conven-
tion.” ch: EEC Commission mpfind that Article 10 has a potential role in
connection with EEC mmpctition law and with mks on the {me movcmcnr of
My
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Ema...» affiprmian 469

In maiden, in its legislative capacity, the Council om: Eumpm Commu-
nidu has refund to Article 10 of the Convention as a relevant norm for Oom—
munity legisladon. Th: prwnhle lo the Council Directive on ulcvision broad—
tasting activitia“ dmibs 1h: Community freedom to provide television broad<
casting services as a ‘specific manifestation in Community law of a mate gmetal
principle. namely the frecdom of expression a: enshrined in Arid: 10(1) of the
Convention.‘ For 1111: mm :11: Council then recognized am :11: issuing of
directives on the hroadwling Ind distribuu'on of television programmes must
ensure their free mavemcm in (h: light ofAnid: 10(1) and subject only to the
limits set by Article l0(2) of the Convention and by Article 56(1) of the EC
Treaty.”

III. The Right I» Input Information and Ideas

The right to freedom ofrpeech exunds to all types ofexptession which impart or
convey opinions. him or information, irrespective of Content or the mode of
communiution. Freedam of speech pruupposs a willing spaku; but what: :
spake! exists, the pmwuion afforded is to the mmmuniarion, to its source and
m the recipicnn" The right to free speech applies to ‘zvetyonc,’ whether natural
or legal person: (including pmfit-making corporal: bodied.”

Th: hmdth and importance of the right to free spach were recogniud by
the Eumpun Conn in the Huéu‘é 12.11:" as being inherent in du wnupt of :
dtmocuric and plural society. In a celebrated statement, the Conn observed that

22 CnundlDhuniwafaomwflunduwodinnionofuminymfiombiddwnhy
11w. 11min" or mmmm mum in Mamba Slam Ming 1h: punuil ofmkvi-
m. bmnmmmssmq,

”Segnadly‘rcbfiuwiémfim'-Gmhpaonth¢hbflshmmo{du
Gmmmfillmn‘wfiaflybysflimudmanu1984).”).37—35,
41.49.127—361ndm—s7mgmnmxsm

u vmqu‘rm. vwammwus us 741.756
(1976) mmrmiwatzsw19n,3ahAmso.mpmss-ss.
1.. iuopiniminDcGn’llmmrJlPenNVl mmamsumxnam
minbnmgmedlhadzfiudommhnpminfomdmundamlo‘hodymmd
wvhepzmnorhndywhopmdlmpmidaororpnimit‘lfdkpublichummdy
mdwwduhfotnmion.mlodocmlpp|y,m”mm&zhu
m1 publiaxioninumudnfludmapmafmmplneliasaftdwhbnmd 1:410,»
mmmCominhnmde-fln‘vddainlonutbnpmhymdlm
flynhuwhkhwghudyludflyavaflabkuthtpuflhmamminhn'tmifiw
inmrpmtinnnfmlflhnhemfotafidlyamdudbyaadmkwfim:ufot
mphnogarinmumumammmwlmuurm
Emmi: P131 1984). pp. 116-17. 111 inmmdecide: of 12 [1.1.1 1991, F—llm‘m
nMApplhlbnm.lM7Wl7.rh¢Gsmmmnmdchdlopinhndluth¢nnpeof
Mid:IDhmlhnindwchcapmbnofonz'xmvklelpmfofmmphdu
Wotan“...
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47o Anchovy lam

Flmdom of equation commutes one of the usential fizundan'nns of a [democratic
society]. one om: basic mnditions for it: pmgm and for u» dndapment ofwuy
nun. Subiea mml. 2 ofAnide 10. i: ‘u appliuble not nnly m ‘infiarman'on’ m
‘ideu‘ mu wmytweived o.wa inofl’uuive or as a matter ofindif-
fauna. but also to those that offend. thodt a: dith the State at any team of the
population. Such m m: demands 0mm pluralism. tolerance and hmadmindednas
without which there is m ‘duntxntie may'.'

The Handy“: as: mnoemed a successful prosecution under the English Obscene
Publications Act against the publishets of 7}: Little Rel Schulbao‘. I book that
urged the young people at which it was aimed to take a liberal attitude to sexual
matters. Although the challenge under Article 10 of the Convention to this intel-
fetence with free speech Failed (upon the basis that Contracting States have a wide
margin of appreciation in deciding whether a given interference with tree speed!
is neomaty in a democratic society for the ptotecu‘cn of morals) the decision is
important for the general statement of principle. trendng free speech as indispen-
sable to a plural and tolerant democratic society. It is also impomm fat the
recognition of the ‘matgin of apptedation.‘ an elastic and elusive concept that has
nften been applied by the Court in a manner which — as will become evident in
what (cum — seriously dilutes the strong principle: of freedom of exptstion
proclaimed by the Court.

The Court gave further emphati: to the high priority to be given to the
protection of politic] uptstion, and to Freedom of the plus, in its Iandmatk
majority judgment in the first Sunk} Tuna use, where it stated" that it is
incumbent on the mast media ‘to impart information and ideas concerning
marten of public interesn Not only do the media have the task of imparting
such information and idm: the public also has a rig“ to meive them.‘ The
Court also held” that its supervision is not limited to ascertaining whether a
respondent State mtdsed its discretion tuscmbly, wefully and in good faith.’
In addition, it decided” that it ‘is faced not with a dioice between two conflicting
principls, but with a principle of freedom of expmion that is subject to a
number of exceptions that must be nattawly interpreted.I

In in unanimous judgment in the Lingnu use.” the Court stated that it is
incumbent on the pres ‘m impart information and idm on political isms, just
as on those in other arm o(puhlic interest. Not only does the pm have the task
of imparting such information and ides: the public also has a right to meiv:
them.‘ Freedom of the pm, the Court observed.

aflutdsthepubflcmofthcbmmwuofdisawaingandfnnnlngmopinion om:
Eda: and animals afpolilial laden. Mote Wu” fimdom ofpolitial ad.” is
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at m: very core of 1h: mnczpl of: dgmocmi: wdzry which plcvzils dn'oughour lhc
(hnvenlinn. 11.: limit: of mm: uin'a'sm u: amrdingly widcr :5 .qu :
poliu'dzn as sudl than :5 ”gm; ; private individual?

m impomm of fimdom of mm upmim was :mphasiud by the
Eumpun Commissinn ofHuman Rights in (he Mfilln use.” 1: observed that

frmdom of artistic apmion it of fundammul imporum in [z] dgmocncic many.
Typiquy i: is in undanocradc mdeu‘s du: mini: fimdnm and dlc {madam mmum work: of an are merely muiaed. 11am). m: cm»: work a“ minum um only apenoml vision ofdieworld buraho his view om: society inwhich he livs. To um uth m not only hep. dupe public opinion hm is also an
cxpnsiion of z: and m. (11an the public with m majol iflucs ofw day,

Fredom of artistic uprusion. in the Commission’s opinion,” consists not only
in freadom m crate works of art but also in freedbm w dimmimt: them, in
paniculzr through exhibitions.

Th: Commission regxdnd the confiscation of Mr Mfillu's paintings bmus:
they were judged to b: obscene a: a particularly serious inmfercno: with freedom
of nprmion beans: of due Jen upon his freedom to Exhibit the painting in
future. [I held that due confisadon was in brad: ofAm‘cle 10.

The Court accepted that freedom of artistic upmion is included in Article
10, and dnr fracdom of upraion affords ch: opportunity to rak: pm in Lhe
public exchang: of ‘cultunl. political and social information and ideas of all
kinds."‘ However, (h: Court was markedly walk: than via d1: Commission in
giving pnctial con (0 artistic upmion. Immd the Court :mphasized die
‘duxia and ruponsi '5’ of miss.” and d1: wide margin of appreciation in
relation to die public morals exception. In one of several judgnents overruling d1:
Commission's finding of bradms of me tag“ (0 free aprasion, m Court
decided that die confiscation of (he painkings did not infringe Article 10. If an

   

 

31 Saul» WmA-m‘aiudglmIJZJMxywfl.SaieIAm.104.pIny=Pl|lS7—él;MlSpainiIldMofBApril |99LS¢rk=Am73¢pnmnznuppm
annplifidindmmkdnumdnlumin‘indzhndmzkdcfifionofiheushpnmmummy m. Tum y. 5.1154375 us 710 (1964”. WWImum
Applhlionflo. l“17l90.ndminibililyded1bnof12Aptil 199Ldi2CnmmiI-ionlcprded:mnv‘niunfolfimpkhmdluimifid.5imduxdwh¢hwhmaidchddidnmmpublkorpolil'ualperwufids.
ReponM on a om ms. 3d... A no. [33, p. 37. m}. 70.11.: Coun'xiudgnmninlkpcndin‘unofséuuklflwhmd Wu mlal-dleunlihly
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35 m.m 95‘ 1.. Hm I Ami. Applintian no. 13470137. me Comminiun
Muddmim’hkm:12Mfll99l)lmplnimb/:cinamop¢mmddunimmhmwpmund.mawu "455m pm.

34 )waumxm.s«ia.«m 133.th27.
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472 Am», Lam

interference as extreme as the mnfismn'on of an artist's worlc is regarded as
within the wide margin of appreciation, it is difficult to imagine a use in which
European supervision is likely to be ted and effective when a work is regarded by
the national authorities as obscene or othawiu injurious to public morals.

In spite of the Court's strong and oft—repated statement of principle. in the
Handyxidt use.“ that. subject to paragraph 2. Article 10 applies [a ideas that
'oifend. shock. or disturb the State or any secmt of the population,’ politimily
extreme speech has been Hated as falling outside the protection annicle 10. In
Glimmnwm and Hagmlmk u. 77/: Nubnldndt.” the Commission held inadmis—
sible a complaint by extremist right-wing Dutch politicians that their conviction
for distributing luflets advoating racial discrimination and Lil: repatriation of
non—whitu from The Netherlands violated Article ‘0. The Commission invoked
Article 17, which precludd anyone from relying on uh: Convention [at a tight to
enpge in activities ‘aimed at the d5uucfinn of any of the tighu or freedom: set
forth in the Convention.‘ The Commision stated that the purpose ofAnicle 17
was ‘00 prevent Iotaiiratian groups from exploiting. in their own interns. the
principlu enunciated 1.. the Convention.' 1: found dm the aptstion of am:
Adm mnstitum an activity within the martin; or Ania: 17 in am they would
encourage racial dhcrimimrion. which '5 prohibited under the Convention and
other intemltionai instruments. Accordingly. surJt exptwion fell outside the
scope “Article 10 altogether.

In Panel! vi [um journalists and product‘s of Irish radio and television
programms challenged restrictions imposed upon the broadcasting of interviews
with spokamen and memhets of vnrinus proscribed organizations. including the
Provisional um and Sinn Fein (a registered politial party). 11.: nstrictions
applied itrspective of the content: of the programmes. and covered broadusls by
Sinn Fein spake“ during Itish general elections and elections to the European
Parliament.

The Commission did not an this ocusion tegatd the compiaint as falling
outside Article 10, beause of Article 17 of the Convention. However, even
though the broadening ban covered politially innocuous speech, the Commiy
sion rejected the application at the minibility stage.” referring to the power and
influence of radio and television, the limited posihilities For the hroadam to
correct, qualify, inlaplct or comment on any broadcast statement. the risk that
live statement could invuive coded mmags, md the ‘limited scope ofthe restric-
tions imposed on the appliums and the overriding interest: they were duigned to
protect.’ The Commission has thereby seriously weakened Europun protection of
freedom of poiit'iul speech in exactly the kind of difiiwit context in which
Europeui protection is most needed. so as to unable ides: to he wmmunimred to

 

36 Senate26ahove.
37 mnwmnmimekkm.
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the public even though they shock. disturb or offend the State or many of its
citizens. and even though they ate expressed by those who support lflfol’ismt
Indeed, on this occasion it was not the content of the ideas. but the nature of the
speaker: and of the medium of exptssion which mused the Commission to
uphold the mmpatihility of the btozdasting ban with Attic]: 10.

In otherm and with more justifiulion. the Commission has upheld rue
telatiant and defamatinn laws imposing civil or criminal sanctions fut tacin
statemenu as being justified interferences with upmion under Attide 10(2), on
the ground that they ate nmary for the ‘ptevention ofdjsotdet or crime,’ at (at
the 'ptotecdon of the reputation or rights ofothets.'”

This is an an: of atprefiian in which US First Amendment doctrine has not
been followed in Europe. In 1979. 1 planned match by a goup uf anazis
through the streets of Skokie. Illinois. 'raised in a most painful fotm the quudon
of whethet the Filst Amendment's ptotection is tmly universal.“ The town
[used various ordinances designed to ban the proposed match with its display of
swastika: and milinry uniforms. In its view. the match would have inflicted direct
psychic mum: on those residents who were survivor: of the Hoioumt. The US
Court of Appenls rejected Slmkie't justifiation for the ordinances, holding that
spech which 'nflicu such ‘psyd1ie trauma‘ is indistinguishable in principle from
speech that invita dispute. or induea a condition of unrest. at even stirs people
to :nget."

The European :pptoach - reflected in Convention use law — nuts racist
aptssiun as akin to using 05:113ch weapons, not dmrving of being a protected
form of nptsion. This approach give: much greater important: In ‘mpect fat
the dignity of the individual and concu-n for the rights of minorities"1 than to the
commitment in Ametimn constitutional doctrine to matltet place tmding Fteely in
competing ides.”

39 5a. (or mph. Appliation no. 9239/11 x t Mm! my: efGemwv] 29 DR 194
(1932).

40 1mm: 11,1119; omUnion (M Univeniry Fm 1939). p. 219.
41 ”MMpm, -. sun 571 52.1 1197 (7111 cu.) m deniai 439 vs 916 (1971).

11... 1e. 11am 1. 1111...; :43 us 190 (19511
42 RosuEnm.TheFmedmofthePtaTheUnimdSuts.FmandOt}-uhmpun

Counuiu.‘ in tut HmltinandAlbat 11m...“ («1.) ommmm— 11»
Iuflnma- .fux umw sum w...» Almd (New York Cdumbh University Pan
1990). p. 63 a p. 994

43 Sc. 12,: wk.M n um; Sun :90 us 616. u 530 (1919). par Helm: J
(MW; mag z Mfume :74 us 957. at 975—71 (1927), pet amid. 1 m7
5.0.10.1Wmdwwnmmusmum 1pm.“
M Kmnel. ‘1:me .14 11.5»: a Wmmusm p. «s.
SaabfiedxmdeuwmuwfiGmhkmmélwiefil.
upholdinglu'imiml pm" mwi‘ mmdtmdubanum
wmmmmwmmmdaz‘wmnmmgwm Fulluvzyof
.11:panamawmmumwinwnmmeJMqMMHm
MFndnl rffipiuu‘u .114"qu (1992).
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[n the light of the tragic Eumpan experience ofgenocide and mtafitatianism
in this century, i. i. not surprising dm many European jurists adopt a more
pssimistic view than American jurisls of the ability of democratic societies to
resist racist propaganda without the nwd for censorship or punishment. There is,
hm, a danger um unnmaty inurfetenm with 5.“ speech might be
permitted in the name of racial or religious hannony.“

Regettably, the Eumpan Couxt has permitted State interference with the
freedom ofexprmion nfu‘vil servants, without even requiring proof cf a pressing
social need for the interference. In Glam” v. Gewny," the appliant was
dismissed from her job as a school lather for refusing to dissociate herself from
the German Communist Party (of which she was not a member). She had written
a tenet to a Communist newspaper :upporu'ng an ‘intemational people's kinder-
garten,’ a policy also supported by the Communist Party. As a civil servant. she
had undertaken, as tequited by law. to uphold the free democratic constitutional
system within the meaning of the Basic law.

By a narww majority, the Commissian found a violation ofAtticle 10.“ The
Commission pointud out that Mr: Gluenapp's appointment had been revoked
beans: of specific incidents relating to exptssion or withholding of het pondul
opinions. The equation of opinion at issue was a letter to the editor of a news-
paper :fiet a news conference, follawing which she declined to clarify her position
when tlfiswastequitedofhethytheSchool dewconfirm herlayahymthe
Basic Law. The Cmnminion held that the conditions and restrictions whidt arose
from the obligation of loyalty constituted an innetfetence with the right tn free-
dom of upmion and opinion. It mulled the vital role playai by the protection
of frmdmn of aptsion in the democratic structure of Member States. It con-
cluded that the requirement that she should dinociate herself completely from a
polirial party with which she had had only a limited wnneaion cauld not be
considered a 'neceuary’ condition and ltsl‘riccion on hat ftwdom of opinion and
its upraian. The operation of loyalty control in the particular use did not
correspond to a ‘ptuting social nud' and the response of the control mechanism
was a disproportionate means of pursuing the legitimate aim of safeguarding the
democratic order, since there wat no evidence to suggest that the applicant's
politic] views had inletfeted with the discharge of her work.

Althoufln the Commission was divided in its opinion: as to the merits of the
use. all members of the Commission were agreed that there had been an inter-
ference with ftudom of opinion and explain, which required to be justified
under Anide 10(2). As a matter of unsau'on, it is difficult to see how they could
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have ruched any other conclusion. But for Mrs Glasenapp's political opinions
and het expresion of them at a prm conference and in a letter, her appointment
would not have been revoked. Like every civil servant, she awed an obliguion of
loyalty and allegiance to the Basic law. This obligation was a condition of her
appointment and continuing employment in the civil service. As the Commision
found."

It mulled in the introduction Fur her of: umdiriml on her fiedom ofopinion and
exptution. since she mum only avoid the mucqumm um: 10de appraisal mtem
inn: uprated such opinion; asm mmpuible with the obligation ofloyalty which
shehadamuned. Herjohatndvillervantwu dtuefumcnndilionalon theopinimu
she held at 5pm

The Conn. howevet, am: to the opposite conclusion (by sixteen votes to one)
that there had been no interference with the atetdse of the tight protected under
Article 10(1), and therefore found it unnmary to consider the complaint under
Article 10(2).“ What was being claimed, in the Court’s view, was a tight ofaeous
to the civil service, a right that was not protected by the Convention. In a puzr
21in; nan squirm, ehe Conn held that the authoririg had taken account of her
opinion: and attitude merely in order to satisfy themselves as to whether she
posesd one of the nemry personal qualifitztions for the poll in question, and'
that, mtdjngly, there had been no interference with her freedom of aptaion.

A minority of six judge: expressed some reservation about the potentially
broad implications of such a holding. They stated that the non—appliubility of
Article 10 in this use did not preclude the possibility that Article 10 might apply
‘even to the Civil Service where all freedom ofexpmion was Jejure or defm
nonexistent under domestic law)”

Onlyjudge Spielman grappled with the difficult question ofhow to reconcile
the State's intetat in securing the layalty of its civil servants with the applitznt's
right to freedom of apmion. 1n hit dissenting opinion, he applied the Court’s
jurisprudence on Article 10. There had been a primafaa‘e interference with the
appliunt’s frudom of exptcfiion, the pming social need for which had to be
demonstrated by the State under Article 10(2). In hi: view, this exacting test had
not been met in the drmmstances since the measures taken were disproportionate
to the aim putsued.
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It is Ispectfully submitted that Judge SpieIII-Ian's analysis was preferable If
civil servants file to enjoy an effective protection of their rights under the Conven-

tion, it is essential that the State should be required to demonstrate the nmily

for any restrictions on those righls. It is questionable whether the Court's judg-
ment in the Glam); use interpreted Article 10 so as to make II: safeguards

'pnctiul and effective’ and'In anzmlanm with the general spirit of the Conven-

tion as an instrument duigned to maintain and promote the ideals and values of
a democratic society.'” Instead of adopting a generous and purposive Intetpretz-
don. the Court's approach was tuuiuive and formal. It failed to avoid what has
been filled“ ‘the austetity of tabulated lmylism.”a

The Coun‘: judgment in the hut Small] Timer use” was a landmark
judgment. The House of Lords - the supreme judicial authority of the Unitni
Kingdom - was there held, by a mejority of the Court. to have breached Article
10 by muaining The Sunday 77m from publishing articles about the history of
the using manufacture and marketing of the drug ‘thalidmnide.’ which had
mused severe defonnitis in the children of women who had taken the drug as a
sedative during pregnancy. Civil proceedings were pending against the manufac-
tures and distributors nf the drug. The Court Miami the contention that it was
nessuy to testnin publiution so as to maintain the authority of the judiciary
until the proceeding had been detamined. It emphasized the Fact that the
thalidomide disaster was a matter of undisputed public concern. The question of
where mpomibility lay was a matter of public interest. The facts did not case to
be a mattet of public interest, in the view of the majority of the Court. merely
beans: they formed the backgmund w pending litigation.

The Court's majority ddsion was wafer-thin: eleven votes to nine. [Ix subse-
quent restrictive use law on Article 10 may be partly aphincd by the fact that. as
it happened, many more of the dissenting minority were to remain members of
the Court after 77» Sunday 77M use than were those who formed the majority
in that use.

The chat differences between the ammsting views ate vividly illustrated by
what happened in another and more recent free speech use concerning the
authority of the judidaty. In the Wax.“ a Danish citiun wrote an article.

Sarnqjudynentd7julyl9l9.5cluAm161pamphl7.
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which was published in a magazine. atptasing his opinion that two lay judges
were disqualified under me Danish Constitution, and quationing their ability
and power to decide impartially in a use brought against their employer.” The
case in question concerned the leylity of: tax imposed by the Greenland 1m]
Government. of which the two lay judgs wete employm They had sat in the
use, together with a High Conn: judge. who subsequently required the Greenland
Chief of Poiiu to investigate the matter. The applicant was rhatged and eonvicred
of defamatian of character, and was fined 2,000 Danish crowns.

The Commission decided.“ by fourteen votes to anc. that. in matters of
public interest involving the functioning of the public adminismtion. including
the judiciary, the test of necasity in Article 10(2) must be a particulatiy strict
one.

Itfoflm thatevenifdieam'deinqueldoncmldbeinmyeted asan attukcn the
integrity or reputation oflhe we lay judgu, uh: genua] intact in allowing a public
ddme about the fiinaionins of the iudia'uy weigh mot: havily than the imam of
themjudguinbdngpmmedagimuiddmofdtekindexptsmdinthe
Ippliunl’s snide.

The Commission also observed that ‘in the eyes of the reepondmt Government.

employees of a party to a dispute ought not to sit as judgu on that very dispute
This fundamental element of fair justice is also anchored in Article 6 and it

does not lose any of its importance in a system with lay judgw‘ The Commision
therefore found. without apparent difficulty. that the: had been a brach of
Article ID.

However, a Chamber of the Court was as decisive in finding to the contrary
(by six vols to one) that thete had been no breech ofAtticle 10. The Conn held
that the impugned statement was ‘a defamamty mfion apinst the lay judges
petsonaliy, which was likely to lower them in public steem and was put forward
without any supporting evidenee In view of these oonsidetations. the political
context in which the tax use was fought annot be regarded as relevant for the
qumion of proportionality.‘ It is respectfully suhmimd that the Commision's
opinion is greatly to be preferred to the Court's decision in the Week, which
mats from the Court's strong judgment of principle in 77;: Sunday Timesase.
It is to be hoped that, in future ass, the Court will ensure, in practice as well as
in theory, that jusdce is not a ‘cloismed virtue."7
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The Court has been reluctant l0 decide whether and to what extent Article
10 preteen ‘eommetcial :peech’; that is, advertising at other man: of commu-
nicating commercial information to oonmmets. In the WMuse.” both the
Commission and the Court held that an interview g'ven by a veterinary surgeon
m . Hamburg newspaper, in which he alled for a more comprehensive veterinary
night service, was a type of apmmn fully protected under Article 10. since 2:
mmmuniamd information on amattet of general interest. Restrictions imposed
upon the appliant by hi: profusicnal mks, which prohibited him from repating
his remarks in the ptm, were thus held to violate hit tight to free speech. Al-
though the interview had an Idvertisement-like efiect, the Commision and the
Com took the view that the use was not concerned with commercial advertising.
They did not therefore consider it nmary (a consider the scope of protection
afforded to advertising.

The important underlying isms of principle were daa-ibed by Judge Pettiti
in his containing opinion in the Banbouuse.

Fm... oc‘uPnsin-u in it: m dimension is the right to renive and w impan
infonnalion and idea. Commudal speed: is directly Wed widl Illa! fi'eedom.
“emmoffieedomofinfomzion.ohfteemuhainhmadméng.oflhe

an of mmmmtiution :atdlixes annot he ruched whim: nking amt of am
pmofadvenixing; for a mu] ptohibitionafadvenitingwmdd amt» .
pmhihin'nn arms. bydepriving the latter ofil: fimna'a] mid“Wu
inlhiuphueisofmuneleg'dmate—anunmnofledbmdmdnglyxmhhm-
cduble - but in older to maintain the free flow ofinfiannation any mnicu'nn
hnpocedshouldameta‘praingwdal need'andtmmeteapcdiuwy.

In the Mark! lawn: use.” the Court decided that information of a commeteial
natute cannot be excluded from the acope ofAnide 10(1). which ‘does not apply
solely to certain lypa ofinfotmation or idm or forms of cxprcsion.’ However,
he Commission reaffirmed“ its pteviuus opinion that the m or nmity an he
1-: strict when applied to commercial advertising while the thrust of the Court's
majority judgment shows an nnwillingnus to give full Article 10 protection to
commetcial communiations.“

Mark: Intent publishes weekly news sheets aimed at specialized commucial
sectors, such as chemists and beauty product retailer: 1: published an article
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dmibing the experience of a chemist. dissatisfied with an order from a mail-
order firm, who laugh a refund. The article also reported the finn‘s reply to
Mark Intern's own inquiry about the matter. It sought information from trade
laden as to whether they had had similar npcrienoes with the firm. The stats
meats in the ankle were (me.

The German couns mtrained Marin Intern from repeating time sutemenrs
in the form in which they had been published. They did so on the ground that
they had done aets contrary to honest panics in beach of the Unfair Competi—
titm Am

The Commision mnduded. by twelve vows to one. that there had been a
violation of Anide 10. It noted that Marla law was nut in any competitive
relationship with the criticiaed firm, that the statement: wet: factually accurate,
and am the German judicial decision was based on msoning which removed the
protection of freedom ofapruion. irrespective of the particular circumstances of
the case. from any publication which the civil court: had found to he acts of
competition within me muning of the Unfair Competition Act.

However, what seemed so the Commision to have been a elm bruch of
Article 10 mused the Court to be deeply divided. Th: Conn decided, by nine
vanes to nine. with the axing vote of the President. that there had been no
bruch. The majority based their decision upon the margin ofappteciau'on, which
they described" as

usam‘al in commercial minus and. in pallinalat, in an an: a mpia and fluctuat—
ins udtatafunfiixuzmpetition. Otherwise. theEumpenCmmowanan mg“;
wddhawmundaukeamiutianofdufammdauthedmmof
tichuw.TheCmutmuflmnfineiumvizwmtheqmafionwhethuthemmurs
takenon themtionailevdaniunifizbleinpfindpkandpmponienau.

The majority also sated“ that 'it is primarily for the national coum to decide
which statements are permissible and which are not.’ They concluded“ that

it is obvious that opinions may dim: u to whethfl the quli Chunk taaion was
applupriaxe or whether an tummls made in the spam: as: by M011 1m
:hould be panama or mierud. However. an Eumpan Court othunan Rid“:
should not mbstitute its mm evaluation for that ofdte national mun: in the instant
use. where thme mum, on mmnable grounds. had midued the lcsn'iaions It: be
nmuy.

The opinions given by the dissenting half of the Court criticized the decision for
Failing to follow the Court's established criteria. In theit view, it is just as impor—
tant to guanntce (reedmn of upmion in relation ta the panics of a commer-
cial mimics“; a: in relation to the conduct of: had of guvemmenn The an
that a person defends a p'ven interst does not deprive him of the benefit of
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freedom of exprssion. In order to ensure the opennss of business activities, it
must be possible to disseminate freely infomution and ideas concerning the
product: and services proposed to consumer: They found the twaning with
reprd to the margin of appreciation a cause for serious concern. bemuse it meant
that the Conn was effectively eschewing European supervision as to the conform-
ity of the mutated masuns with Article 10.

The divided judicial opinions in the MMt [am us: leave uncertainty
about the extent to which commercial spud: is covered by Article 10. The
.ppuminn of the margin o(appnciation m the particular facts raises the question
whether those members nf the Court who found no violation established rally
regard commercial speech as effectively protected by Article 10.

The Court’s aselmv is [5: well dmloped in this am- thm i: the ase—law of
meal Eumpan national courts." It is mpectfully submitted that“ uptmion
should not lose its Article 10 pmtectian beans: money is spent to mmmuniate
it, or beans: it is unied in a form that is sold fot profit, or beam it does no
more than propose a nomads! translation, or beans: it is aided of a com-
petitor. The fact that the mmmuniator has a purely economic motive unnot
disqualify him from protection: the fate of his businu may well depend upon his
ability adequately to advertise his pmdua. In addition. the consumer’s interest in
the free “W of commercial infimnation may be at last as keen as his interest in
politial controversy. Advertising that is hamst. truthful and dmt is a man: of
informing consumers. so that they can malt: chains about goods and services.
Society may well have an intuut in me fine flaw ofxudl information since much
of it may relate to marten ofpnblic interst.

In :ddison to these factors. the mt to which Article 10 protects mmmet—
cia] speech is of gut practical impomnce to the cmdon of a common market

GSSeengHHyAndwnylmuuldDwflPmnhLunlFrmhmoffipraiuiu
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for broadasting. Without advertising. broadcasting cannot be developed and cx-
panded.

W. Th: Rig“ To Receive Infomninn and Ida:

Article 10(1) guarantca not only the tight to impart but also the tight (0 receive
information and idas without inurfcrenc: by public authority. Unliltz Article
19(2) of th: International Covenant, it dos not cxprsly mention the rig“ to
seek lnformalion, nor does it aprasly impw: a duty upon the State to provide
infomation.

The Court has been very uudous in developing its as: law on the subject of
a rig“ ofam to information, pnfcning to view this as an aspect of the light to
respect fat private life and personal privacy. under Articlc 8(1).“ In hand” in
Simian, the Com held“ that the fig)“ to motive information undzr Article 10
‘basially prohibits a Gwemment from retaining a pawn from receiving infor-
nation that others may wish or may be willing to impart to him.’ Amordingly.
the appliunt had no right of wuss m a government refiner containing informa—
n'on on his pawnal position, nor did Add: 10 impose an obligntion on the
Government to impaxt main information to him. Th: Court affirmed this mtric-
live approarh in the Gufin use."

The Court was. however, umful to confirm its ruling w the pardullar cir—
cumstanus ofwrh use. In both cases. the information bought was petsonal w
the applicant. In the G05» use. the Court held" that Article 8 impom a
posidvc obligation upon the State to enxul: that the interests of an individual
soaking am to confidential remrd: relating to his ptivat: and family lif: is
secured when a contributor to the records eithet is not available or improperly
refiw mnsent to aces m the records. 'Such a system is only in conformity with
the principlc nf proportionality if it provide: that an indcpendgnt authority finally
dxidgs thll’ltl' am has to be granted in ass whue a conu-ihumr fails to
answer or withholds consent.’ This calms dos: to deciding that Article 8 wnfels
an enfnnnhl: duty upon the Siam to provide effective am for an individual to
pasoml information which is ofvital oonam to his privatc life or family lifa.
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What has still to be clarified is whether Article 10 confers a public right of

m :0 mm] informan'on about flutters or legitimate public interest 2nd
concern." It is to he hoped that the Court will answer this very important ques-

lion :fiitmzrively.

V. The Licens'in; of Bmadmu'ng

Article 10 applies not only to the content of infnmutian but also to the mans of

mnsmissinn or man". since ‘any interference with [he means nwily
interfens with the right to receive and impart informzdon.“ The third sentence
ofArticlc 10(1) sures that Article 10 'shall not prevent Sum from requiring the

licensing of hmadmsdng. television or cinem: enterprim.’ This provision em-

powers the State to regulate the number and type of htaadtzsdng services, and the

identity ofthose who provide such services. In its wly we law, me Commission
went further and decided" that the third sentence of Article 10(1) empowers the

Sure to regulate the mum: of the mnerial hmadast by those person; no whom

lieenus ue granted. Such an interpretztion would seriously weaken the tight to

free speech in the context ofhmadusting heuuse it would enable public authori-

tis to censor the public communiution afinfamlation and idu: without having
(0 demonmte a praing social need under Attic]: 10(2).

Any doubt about this impomnt matter was removed by the Com in its
judgment in the Rdia Gmppm case," where it sated that the purwe of the
thirdmm is

mmakeitdwthztSummpuminedtomu’olhyaliwuingxysmmthewayin
which bmadmting is mind in Ihdr mama's, panimhrly in its Iechnial 31pm
1:40am. hwevu.pmvide dawn; manusshzll notothetwise hewbjecttn
therequimnenuofpnngnphlfotdutwmddludmamultwnmtymtheohject
:ndpurponeafAnide lOtzltquawhole
In Radio Gmpperd. the Court again overan the Commission's finding of a

violation ofArticle 10. The Swiss Government had prohibited the tetnnsrnission
by able of radio signals from an unlicensed station in Italy. mnsisting mainly of
popular music programmes. The Conn weighed the tequimnetm of protecting
the international communications order and the rights of others against the righu
of the appliums, concluding that the national authorities had not overstepped
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their margin of :ppredzrion. The Court noted that there had been no censorship
directed against the content at tendends of the prognmma concerned. but a
masure taken Iyinst a station which the Swiss authorities could tasonzhly hold
to be in tality a Swis: Station operating from the other side of the border in
order to circumvent the statutory telecommunicatians system in fore: in Swiuet—
land.

In its judgment in d]: Avmmi: AG use." :11: Court agreed wad: the Com—
mission's opinion that there had been a breach afAnicle 10. The Swiss Govern-
ment had prohibited the retransmission of television signals from a Soviet satellite.
The Sw'm Government argued that the Soviet satellite signal was telecommunica-
dons rather than hmadasring. and that they wet: mquited to prohibit the
retransmission of such signals because the Soviet Government's permission had
not been ahtzined. The Court refused ta disu'nguish between signals communi-
cated to the genen] public in the ‘footprint' of a direct hmadusting satellite and
similar sign}: transmitted by x telecommuniutions satellite. The Court tefetred
to its use law on the malgin of appreciation. going hand in hand with Europan
supervision ‘whuse extent will vary according to the ase.‘ It sated" that

Where.Billtheimlzntusc.thuehubemaninw‘fuzncwithdtecurdscnfthe
ridfls andMm guaranteed in m1: 1 ofAm'cle no. theMmmust be
min, beanie om: impomm o: the rig“; in quadon; ammm of dug
tidmhzsbunmsndhytheCaurtmznytimmflenmityfmmuiajngthan
must b: convincindy subliihd.
It is not clear from this statement whether the Court wzs intending to hold

that. in view of the importance of the right to free speech. scrutiny of Snte
interference will he more strict than in other wt: undet the Convention. or
whether the Court mum to confine this stricter scrutiny to mlriclions upon the

licensing of hmadasting."
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The Commision has left open" the question whether the dlil‘d sentence of
Am‘cle 10(1) ududu o1- permiu a public ulzvision monopoly. 11 is submitted
that the existence of sud. a monopoly would be comnry lo the objec! and
purpose of Anid: 10 12km as a whole, as would the imposition of unnecessary
restrictions upon (nnsmining and rmiving :dvenimnmls across national
frondcrs.

v1. Exception: u. .1.. 11131.. 1.. 11...... of 5.11m...
Apart from due exceptions in Articles 15, 16 and I7. noted mlier. 1].: only
exceptions to .11. principles shred 1.. Article 10(1) are :1...“ linud 1.1 Aniclc 10(2).
To 111.111“, an 1.1.11.1...“ with freedom or ”.511... uncle! Ania. 10(2). :
rapondem Sm: has to sublish that the interference” complained ofsadsfis the
following .1... .5... (a1) 1. '1. ‘pmaibed 1., 1.1.»; (1.) 1. 1.1.1 pursuance of one 01‘
d1: lcg'lilnat: aims lined in Article 10(2): and (c) i: is ‘nmry in a democratic

society.’ 1.1.1.1.; regurd .. .1.. 1111.1: and responsibl .15:
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Thae criteria are interpreted by the Court in the context of the ‘duties and
l'sponsibilittiav which Article 10(2) denim are inherent in the exercise of the
tight to fteedmn or apmion. 11:: scope of [hue dude: and responsibilities
depends upon the context.” For example. I senior official in the Ministry of
Foreign Afiain annot complain thu there has been a hmch ofAnicle 10 when
he has been txansfened to another department at the malt of articles in the press
inspired by him concerning the alleged smeiliznce m which he is suhjeaed by
rason of dle nature of his job." The duties and mpomihilities ‘incumhent on
members of the med fomes’ ate relevant to m mmem of whether their right
to frudmn of expte-ion has been infringed.”

11.: Court has mud" am, in applying Article 10(2), i: is faced not with 2
choice between conflicting principles, one of which is freedom of exptusinn, but
with 'a principle of fiudom of cxptssion that is subject to a number of excepv
tiom which mull he narrowly interpreted.’

However, although the principle that exception clauses should be strictly
interpreted i: a general principle of international human rights law (and of
mmparative public law), the Com has not consistently :dopted this approach in
Free speed: am. More frequently, it has tended to give the public authorities the
bandit of any doubt. balancing free speech against competing tight: and free-
doms. and interpreting its doctrine of the margin of appteciation loosely.“ Fach
of the three nsts in Article 10(2) needs separate scrutiny.

A. Pmu-ihedlzylzw

The tequitemutt that an interference he ‘ptesctibed by lzw' is contained in seven!
other provisions of the Convention and its Protocols. tomeu'ma uprated in
diflerent language. 1n 7% Sunday Time: use. the Court held" that two of the
requirements that flaw from the expression ‘pmcribed hy Izw’ ate:

1) ‘the law must be adequately amible; the dtiwt must be given an indie:-
don that is adequate in the cimmmnoet of the legal rules appliuble to a
g’ven me': and

2) the relevant nunn must be 'fotmulated with sufiia'ent precision to enable the
chin: no regulate his mndum he mutt be able — if need he with appropriate
advice - to forsee, to a degree that it reasonable in the circumstanas, the
wnsequene: whirh a given action may entail.‘

1.. practice a: is rue for : Sute's legislative or mmman law intetfetencs with
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fundzmcnul riglm and fiedoms to fail ro satisfy these requircmcms of the
principle of legal “minty. Huwcvu, in the Open Door Countlling Mme, d1:
Commission hald“ lhfli there had ban a bread: of Article 10 ban» the appli-
ams could not msonzbly have foreseen IlIIK their :cu'vidu, in providing info{—
man'on w prcgnlnl women in Ireland :bcut abortion clinic in Briuin, were
unlawful, and that (hair freedom of upmion could lawfully be msniceed under
domestic law. The Commission obkmd that a law which Maia: freedom of
equation ‘in such a vital am requires puricula: precision to enable individuals
to ragulate dncir conduct accordingly}
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3. m purpom for which . mains“ mly b. ilnpoud
If the rspondent State suhlishe: that the interference with freedom afatptmion
is 'pmaihed by law.’ it then has to establish that the interfaenue is in pursuance
of one of the legitimate purposes lined in Article 10(2). The interference must be
‘in the intemu of national security. lulimrill integrity or public safety, for the
prevention of disorder or crime. for the protection of health or morals, for the
protection of the tights of others, far preventing the disclosure of information
received in confidence. or for maintaining die authority and impartiality of the
judidaxy.’

These phrass must be interpreted within the muning of the Convention,
and not simply as a matter of domestic law." The issue under this test is whether
the interference complained of is genuinely aimed at one of the factors listed in
Article 10(2). [(50, the aim of the interference under Article 10(2) is legitimate."

The phrase 'in the interests of national security, tettiwtial integrity or public
safety' includes a threat of the discm'on of soldiers. even in pacedmc. in that it
tends to when the role of the army as an instrument to protect society from
internal or amnzi thtam” ot the possibility that the public disclosure of
uonfidmtiai infimnation about the security service by its former membets might
damage its efiiacy.”

The phrase ‘the prevention of disorder at uime' covets criminal penaltic
impwcd upon an elected public officer for hsving published In am‘rle impun'ng
tspomihility for acts of vio|ame to the Gammentf‘ or upon those who
advertiae or otherwise promote 'pinte' radio station" ‘Disotdet’ is a broad term.
1: novel: not only ‘pubiic otda’ but also 11.: order which must prevail within the
confines of 2 specific social group. This is so. fat example. when, u in the use of
the umad fetus, disordet in thzt youp an have repetutnians on ordet in
society as a whole.” Similarly, restrictions upon freedom of aprenion may be
imposed to avoid the risk of dismthanos no public order after the end of 2 wan"
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The prevention of disorder also includes protecting the international telecom-
muniations order.”

The ‘pmtection of halth or morals’ is a purpose which may be relied upon
to impose remictions upon those who claim that an unlicensed product has phat—
maccucial qualities“ The word 'morals’ covets obscene publiations." There is a
natural link between the protection of moral: and the protection of the rights of
o(hus.”

The ‘pmteaion ofthe reputation or rights ofotheis’ met: the imposition of
civil or criminal sanctions for defamation.” The refamce no 'the riglus of oxhas’
jusdfie: the concept of the 05:11:: of hiasphemous libel a: laid dawn in Engiish
law.”° It entitles the Save to prohibit the display ofpamphlets alleg‘ng that it is a
‘lie' and a ‘nwindle’ that millions of Jews were killed by Nazi Germany.“I It

empawets the Sun: In take disdplinuy matures against a lawyer who has broken
his professional duty nor to use waive or insuhing language."u I: entitles :
sdlool to prohibit a make: from subjecting pupils to his personal moral or
religious views!” The protection of ‘rhe right: of othen' applies to pmtect
consumes.“ ll also applies to promoting pluralism in information by allowing
the fair afloation of radio fiequmcis."’

Preventing ‘d1e disclosure af infomation received in confidence’ includes
forbidding a civil servant to disclose oflicial secrets imparted m him in con-
fidence.” [I also induda preventing a newspaper from publishing confidential
informan'on about the working of the security service."’
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Maintaining 'the authority .nd impartiality of the judiciary' covers the
English mmmon law forbidding contempt of mum“ and preserving the confi-
dendality of: judicial investigation.”

c. Nanny in a democratic ”day
The Sate must establish not only that the interference with freedom cf :xprmion
was ‘prscribed by law' for one of the purposes lined in Article 10(2): it must also
establish that the interference was ‘necusary in a democratic society.’ In applying
this test. the Court has developed the following principlls. some of whid: have
been noted airedy:

l) The adjective ‘nmry’ is synonymous neither with ‘indispensable' nor with
the looser test of ‘rusonable’ or ‘dainble.’ What the test of necmity wn-
nom is a requirement that the State establish a ‘pmsing social nwd' for the
interference)"

2) The initial responsibility for sunning the rights and Freedoms enshrined in
Article 10 135 with the Contracting Sula. Amrdinfly, Article 10(2) gives
that: Sula a ‘matgin ofzppredadon.""

3) Nevertheless. Slam do not hzve an unlimited mary’n oflppreciau'on. It is for
the Commision and the Court to :55: whether an interfetenoe with free-
dnm ofaptstion amds the limit. Hence. the domslic mugin of zppmcia-
don goes hand in hand with a European supervision.”

4) Europan supervision is not limited to mm; whee.“ d“ Sure has
exetcised its discretion rasonably, wefuily and in good faith Such mnduct
is not nmriiy in mmpiianu with the criteria of Article 10(2).” Supa—

vision musr be Strict. beans: cf the impomnee of the rig": in question; the
nmin for restricting them must be ‘uonvincingly sublished.""

S) The test to be satisfied by the respondent State is whether the interference

complained ofmmpanded to a plating social need. whether it was propor-
tionate to the legitimate aim pursued, and whether the msons given by the
national authorities to justify it are relevant and sufficient under Article
10(2).” To m whether the interference was based upon ‘suflidmt'
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muons, which rendered it ‘neasury in : democratic society.‘ amount must
be taken ofany public intern: aspect of the me.”

6) The scope of the margin ofappreciatian is not identitzl as regards ad: of the
aims listed in Article 10(2). “With regard In In imetfennce with free speech
aimed at protecting morals (2 goal which is subjective and shifting), for
example. Sure nuthotitis are in principle in a better position than the Com-
mission Ind the Court to :55 whethet the interference is necssary. With
regud to an interference with free speech aimed at a goal which is more
objective in nature (such as maintaining the authority of the judiciary) State
:uthoriciu are not nmarily in a more informed posldon.|" Thetefore. the
test of ‘nmity’ requires consideration of the mum of the aim pursued.

7) in applying the wt ofnecsiity, it is also relevant to consider (a) the bmdth
of the restriction - the pater the hrudth, the grater the scrutiny filled
for.”I (h) the practice of other Contracting Sutu; where the sanctions or
preventive matures are of an unusual kind, their justifiution has to he
considered with partimlzt am'" (c) the type of media through which the
communiation is expresed; (d) Elle type of informndon, idea or opinion
which would he mmuniuted but for the restriuion imposed by the State —
wad. policial, philosophical or reliy'ous information, idns and opinions
receiving the most protection, and with mmmetcizl speech meiving less
protection; and (e) whether informed opinion in I‘ll: respondent State has
suggsted that the impugned intu-l'etenee with free speed: could be mntwd
without :erious adverse aonsequenca."

It i: tehtively asy to articulate the televant leyl principls for the interpret:-
lion and application of Article 10. It is much harder to apply those principles
faithfully and consistently in mntmvetsial as: involving tensions
freedom ofspeech, State power, and prsiing social needs.

Despite the promises of the wly aselaw. the Court and. to a Inset extent.
the Commission, have waltzned European supervision of inurfetemzs by public
authorities with the rig“ to free aptesion. Evasive use of the elusive concept of
the ‘margin of appreciation,‘ restrictive intetptmtions of the scape ofAnicle 10.

ilfiSowhetelhemuponvhichfiuiomn‘Mh-mxindit:mot'undi-yuwd
public mm upon whichpmplehave aviulmumin mmmn.
dtenitixpunflnihiemdeptivethemofthuinfimtumnonly itnppatdalnoluuly
«mmmmmmuwhummmmwmuywwm
Sm: WMijudymnpanpphIGS-GS

117 11-41-21: udem. mph 4!. nmrm,udpm. ml. is
lit mSmyq Tm 1.4mm.m 63. WWI, mmmmx 11.5

my.Thx
hwuynumumpmimmimdmpuuuueumfimm
Madam; munumjdwt.pmphmmsuqrmt
“fU'i-lflfith—(MDMMMWV

119 Coumtleponnfljanmly l960.p¢n¢nph165
120 mmrmjudmx.m 60

  
 

 



Frrdnn qffiprrm'an 491

and apansiv: interpretation: or me phrase ‘dums md rsponsibiliu'a,’ hm
seriously eroded me protection given m freedom ofcxpmion by the Convention

This is particularly unfortunate bcmuse of the special imponanc: of {me
speech to the effective mjoymem of the other fundammul rights and freedoms
guuameed by (h: Convmzion, and beamc. as (h: Coun has meogniwd."'
freedom of expression is an gendal foundation of : dzmocratic society, a basic
condition for its prays: and Forth: development of every human being. I: is
gully to be hoped dill rh: Eumpan Conn and Commission of Human Rights
(and, where relevant. the European Court ofJusn'cc) will strengthen the practical
appliadnn ofArtidc 10. and imu'prct due mpdam and due mugin ofzppradz-
lion with a suong prsumption in favour of freedom ofspcecM”
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