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Introduction

. Susan Bazilli

Keep in mind always the present you are constructing. It should be the
future that you want.!

I t is important that the history of the Putting Women on the Agenda
conference be chronicled. It is situated within the context of an ongoing
discussion in South Africa on gender, women’s oppression, and women
and the constitution. Hence, reference will be made to some of the many
conferences and meetings that have taken place both inside and outside
South Africa over the past couple of years.

By drawing together various threads of feminist thought in such a
way, the cloth that is woven will be uneven and rough in texture, but it is
necessary in order to locate the very specific task of the struggle for the
emancipation of women within the particular, and peculiar, South
African context.

I will attempt to characterise some of the discussion that has taken
place within Southern Africa. Wherever possible, I will refer to Southern
African sources and reference material to acknowledge the depth of the
work that has taken place, and to make the discussion pertinent and
accessible to South Africans. However, this should not be seen as an
attempt to provide any definitive review of the literature. That would
comprise a volume in itself. Ideas, concepts, bodies of thought, and con-
ceptual frameworks will be referenced which can then be pursued by
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readers on their own. I will refer to specific papers in this text, but make
no attempt to summarise the work: the authors’ words speak for them-
selves. Some concepts such as feminism, gender oppression, patriarchy
and so on, will be given ‘working definitions’.

Women'’s issues are on the agenda: of trade unions; political organi-
sations; aspects of civil society; at universities; within grassroots
structures — but wherever women are on the agenda, they are only there
because women have put themselves there. And this was accomplished

only through struggle. The work of the authors in this book is a contribu-
tion to that struggle.

History

The events and circumstances that led up to the Lawyers for Human
Rights (LHR) conference need to be set out in chronological form. They
illustrate that the process of ‘putting women on the agenda’ has particu-
lar antecedents within the South African context. We acknowledge our
collective past in order to define our vision of the future.

In 1988, the African National Conference (ANC) released the first
draft of its constitutional guidelines. These guidelines were circulated
within the country, an activity that was, at the time, illegal. Various
organisations and individuals began to comment on and write about the
guidelines. Early in 1989, the South African Law Commission released
its draft bill of rights. Again, academics and legal practitioners began to
comment on this document. In April 1989 there was a women’s con-
ference in Harare, hosted by the Institute for a Democratic Alternative
for South Africa (Idasa), where Zimbabwean women urged the women
of South Africa to orgamse now to ensure that they attain full and equal
rights, given the experience of women in the neglon This is the same
message that Mary Maboreke exhorts in her paper in this collection. This
Harare meeting, part of the development of ‘safaris’ by various groups
and individuals to meet with the ANC in countries to the north of the
Limpopo, provided the first major access for this exchange to occur be-
tween South African women from inside the country and those in exile.

In August 1989 Idasa organised a conference on Women and the
Constitution in Cape Town. In December 1989 there was an ANC in-
house seminar held in Lusaka with the ANC legal/constitutional
committee and the ANC women’s section. All aspects of ANC policy
with regard to women and gender were discussed, and an attempt made
to formulate national policy for lhe emanc' tion of women. One of the
primary issues dealt with was' ‘family policy’

Nolulamo Gwagwa’s paper in this volume had its genesis at that meet-
ing. In January 1990 approximately 350 women from South Africa and
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women in exile met in Amsterdam at the Malibongwe conference.
Papers were presented from all the regions of South Africa, with a par-
ticular focus on organising women rather than academic research.

In that same month, an article appeared in Cosmopolitan magazine
reviewing these various drafts of the constitutional guidelines and the bill
of rights. After many years of struggle by women on the ground, within
organisations, and academic work, both within the country and by
women in exile, the Cosmo article signalled that these issues had made
the ‘mainstream’: hitting the newsstands in CNA and Checkers.2

Dorothy Driver’s paper on language and the constitution, which was
referred to in this article and discussed by the ANC constitutional com-
mittee, is published here in a revised and updated form.

And then there was February 1990. With the release of Mandela and
the unbanning of political organisations, nothing in South Africa would
ever be the same again.

The ANC’s nau0nal executive committee issued a statement on
2 May rding the emancipation of women? which enshrined the
nghts of men as a fundamental policy. This was the first comprehen-
sive statement on women’s emancipation released by any political party
or organisation in South Africa, and to date it still is.

In October 1990, the South African Council of Churches hosted a
Women and Constitution conference in Durban. They published various
proposals and recommendations that were then circulated and discussed
at the LHR conference. The importance of this initiative becomes clear

when noting that over 70 per eem‘ef South African women belong to

Subsequcmly, in Novcmber 1990 the Lawyers for Human Rights
conference, Putting Women on the Agenda, was held. The week follow-
ing that conference, the ANC’s constitutional committee held a
commission on gender in Cape Town, entitled Gender Today and To-
morrow? In February 1991, there was a conference held at the
University of Natal in Durban entitled Women and Gender in Southern
Africa. In this introduction, many of the references will refer to papers
presented at that conference.

Such an on-going process of meetings, involving some of the same
individuals and work, but more importantly canvassing other opinions
and ideas, allows for the dynamic evolution of discussion around women
and gender and the constitution, a bill of rights, and the proposed
Women’s Charter. The importance of this on-going process cannot be
stressed enough. This collection of papers, while clearly not
representative of the process as a whole, at least provides access to the
debates for those who did not attend these conferences.
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those of class,' race, geographical location, political ideologies, ethnicity,
age, sexua{ orientation, ability, and so on. Recognition and accountability
for .lh&se differences is seen as vital to the effort to build general theories
which genuinely account for women’s oppression. Analyses of sex/
gender systems and sexism have all too often assumed that the experien-
ces an_d perspectives of white, middle class, Western European and North
Amencap women can be generalised for all women. This criticism is just
as true in America as it is in Africa.!* The critique in South African
terms has been that much of this perspective was ‘imported’ into earlier

analyses by white academic feminists. E o the cen & of
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The m: characteristic of South African apartheid
society is its deep divisions based on race and class. And while these
divisions are deeply entrenched within a patriarchal structure, they mani-
fest themselves differently for women located in the different spheres.!s
South African feminism needs to develop a historical=contexmal ap
proach with emphasis on the different kinds of gender oppression in the
country.'® In short, while all women are oppressed, they are not op-
pre§sed egually. There is inequality within inequality. However, while
§ta.tmg this, we also need to realise that the notions of ‘double’ and
triple’ oppression, or ‘hierarchy’ of oppressions, should be reconsidered.
All women are oppressed, but ‘not in the same way’.

. How a South African feminism develops will also, as with every-
thing, depend on political prioritics. Manifestations of feminist thinking
have prob_ably been as fragmented as the history of all other political
debates within the country. This problem will not be solved in the near
future; nor can it or should it be ‘solved’. But it has begun to be
aqdmssed by an integrated analysis. Generally, theorists speak about
things or people as if everything can be put in a box and labelled as a
category of social life. | n, feminism speaks of the ‘oppression
of women’, the need for the ‘liberation of women’, as if ‘women’ was a
single ¢ -ategory. Another ‘category’ that is often used too glibly is that of
l?lack women’ or ‘African women’. It smacks of ‘us’ and ‘them’. It is
tme'for the reasons with which we are familiar, that most of the aca-
demic research that has been done in South Africa ‘on’ ‘black women’
has l?ecn carried out, documented, and theorised, by ‘white women’ aca-
demics. This issue of the objectification of black women was raised at
the LHR and other conferences.!” We must take cognisance of this fact.
It must be ‘put on the agenda’.

Sc_)me African feminists say: ‘The feminist movement itself should be
seen in context. It is a reformist rather than revolutionary movement in
the West, initiated and sustained by middle-class women of [European]

¥
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white origin.’’® And there is no doubt that this is at least partly true.?
Further:

African womanhood has been an increasingly topical subject for writers
in recent years. Unfortunately, however, the majority of them have not
themselves belonged to the community of African women. This is in
itself problematic, since the non-African who studies this rather complex
issue is inevitably an observer rather than a participant. The limitation is
further complicated by the fact that European authors tend to employ
theoretical assumptions and a methodology which hampers or in some
cases precludes a realistic assessment of the subject matter.””

But also too:

Black women should not reject the term ‘feminist’ because of its
association with white women... [R]ather we should reclaim the term
and re-work it so that it speaks directly to our lives... [PJroblems arise
not when white women choose to write about the experiences of
non-white people, but when such material is presented as authoritative.”

And, ‘If we get over the stage where our perception of the women’s
question is always blurred by the spectre of “western feminism” then we
should get on with the business of addressing the crucial question as
expected and demanded of us by history.’? This is, indeed, the ‘historic
charge and task’ that Linda Zama urges upon us in her paper, exhorting
us to work together.

Feminist struggle in South Africa must relate to the specific condi-
tions in this country. Our actions and analysis must therefore include a
recognition of the right of all women to speak in their own voices. ‘Afri-
can women must speak for themselves. They should also decide for
themselves who they are, where they are going, what obstacles face
them and how to remove these.’?

The challenge is more than acknowledging and incorporating into
our theorising the complex connections between racial and gender op-
pression in the lives of black women. We need to b | a feminist
ity by confronting the divisions of race and class that divide
women from one another and weaken our collective power. If the ex-
periences of women are 10 be understood, addressed, and incorporated,

‘ nust participate in the building of theory. In a South
. means that those of us who are privileged

Nust

_empower, and respect, this process for and with other

This book evolved out of a historical process, of which the con-
ference was only one manifestation. If we do not address this
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ﬁmdangeptal issue in the development of our theories and analyses, then
the policies that stem from such a process will not speak for the majority
of women in South Africa.

Gender ‘

There has been a leap between ‘the women question’ and ‘gender ana-
lysis® which has only recently occurred in South African parlance. The
yvox.d.‘sex’ denotes an individual as male or female, and derives from the
mdmdgal’s biological attributes. The word ‘gender’ extends these physi-
cal attributes to create an ideological construct which is based on the
way that society understands those biological differences between men
fmd women. What we recognise and experience as ‘masculine’ and
.femmmc’ is socially and culturally constructed as our ‘gender’, which
involves a whole constellation of roles, expectations, social and sexual
behaviours.

__What we are looking at is the interrelationship between ‘women’s
rights’ and ‘gender relations’, as Frene Ginwala gutlines in her paper.
When we speak about ‘gender relations’ we raise relations of power. And
gender 1 an integral part of all forms of power. In Ginwala’s paper she
examines the differential impact on men and women in terms of econ-
omic policies, and economic power. Both men and women need to be
seen as gendered beings. The ways in which men and women operate in
society 1s not natural and given, but is historically and culturally con-
structed and socially located.2
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patriarchy.?” This has had a two-pronged effect. The use of the term |
‘gender’ without any kind of broad-based education has attempted to
make men and women responsible for addressing issues that are stll
considered to be ‘women’s work’.2 The reduction of the meaning of
‘gender’ as being synonymous with women has continued to focus gen-
der analysis on areas of social life traditionally regarded as female
domains such as the domestic sphere, the family, and so on.?

Patriarchy

‘It is a sad fact that one of the few profoundly non-racial institutions [in
South Africa) is patriarchy.’3 I would say it is the only one!

This is another term that is used as if it means the same thing to all
people. Obviously the experience of patriarchal power relations impacts
differently on different women, depending on their social location — as

ocs apartheid. Some of the fundamental ways in which men exercise
social, political, sexual and economic control over women’s lives across
lines of culture, class and race can be outlined in broad terms as
including:

... men’s ability to deny women their sexuality or force it upon them; to
command or exploit their labour or control their produce; to control or
rob them of their children; to confine them physically and prevent their
movement; to use them as objects in male transactions; to cramp their
creativeness; or to withhold from them large areas of the society’s
knowledge or cultural attainments.*

£
o)

Patriarchy, then, is the ideology of male supremacy that results from.
the soc?al construction of gender which in tum justifics the social,
economic and political distinctions between men and women. While
feminist theorists have debated the various historical and matenial condi-
tions that have created, or resulted from, these distinctions, the term

_ We must regard gender as an essential component of the national
liberation struggle. ‘We are engaged in a nmglomdemocmhc struggle
against the apartheid regime, and the national question in South Africa

ds to be reformulated to cnsure that the struggle becomes a gender
... - conscious struggle for a new transformed South Africa. "

“5%}* g women on the agenda, we are really addressing the need to

y & 0 put gender on the agenda: but in so doing, we recognise that we have a

£ 'i,s =

N dilemmz_i. We talk about gender oppression, and we mean human rights

and socnal justice for all people, and we mean equality and recognition
of the nghts of women. We have to talk about women’s rights, and not
gender rights, because we do not want ‘rights’ to accrue to our socially
constructed roles.? We do not use the term ‘gender’ simply to be polite
andnotgﬂ“endmen, we use it because it is the only way that we can try
to explain why the social relations between men and women are so

‘patriarchy’ remains the most useful description and is the one that is
most often used.

Men and women are different, ie, they are not the same. Male supre-
macy - or patriarchy — has defined these differences as if what is male is
better, and hence benefits are rewarded to the ‘better half’. Male supre-
macy then created concepts like neutrality and objectivity and enshrined
them in law. This had the effect of rendering invisible, or hiding, this

‘gendering’ of social constructs which are the foundation of social
thought. The concept of ‘equality’ was introduced into the modem cul-
ture of rights, which were defined as individual. But the pn is that

fraught with dissonance.
VYe must take ‘gender’ seriously, but we need to be cautious about its
use. ‘Gender’ has been conceived as synonymous with ‘women’, retain-

ing ‘women’ as the central focus of analysis of oppression under ‘tylsseenas‘eq%ﬂyls Samencss’ A s hot abie (0 Tansiate

value. Patriarchy is upheld by means of a web of laws,

4]
A
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ublic and private structures, including the family, religion, traditional

ces, and ideological apparatus such as schools, the media, and so

/e need to understand how patriarchal structures operate in order

- policies and laws that do not further entrench gender op-
sion in the new society that we are forging.

Thé family and women

It is often said in feminist literature that the family is the central site of
the oppression of women: This is so regardless of whether it is African
or western families being discussed. And the family is by nature contra-
dictory. For as it is a site of oppression, so too it is a site of resistance in
a struggle against colonial domination and apartheid.

Our beginning point, in any discussion of ‘the family’, should be the
actual lives people lead.?® The ‘family’ is, at best, an enigmatic term. But
‘we should not begin with some abstract and idcalised model of the per-
fect family."'What do we mean by the ‘family’ when it is referred to in
a constitution that argues for the ‘protection of the family’? Our perspec-
tive seeks to locate the family within society and to understand its social
construction as opposed to its operation: “What is required is a total re-
construction of social relations.’?

This is addressed in several of the papers in this text. In our African

context, we have to look closely at customary law regarding the prac--

tices which provide social cohesion and those which are harmful to
people, especially women. As Frene Ginwala and Thandabantu Nhlapo
note, we have to protect what is positive and rcject what is ncgative.

Nhlapo’s paper on customary law provides such an analysis in very co-

gent terms. He cautions us, too, that the process of constitution-building
in a new South Africa will be above all an exercise in negotiation and
consensus-secking. Therefore, it is extremely important to try to avoid
cultural shocks to the majority of the population, when we talk about
customary law.

Mary Maborcke provides us with some lessons from Zimbabwe
qbout the difficulties that we will face. “What about lobolo?’ was a ques-
tion often asked at many of the conferences referred to. It is a crucial
issue, and one that Brigitte Mabandla attempts to answer when referring
to ANC policies regarding customary practices which are, without doubt,
fundamental to people’s understanding of their culture.

There is no institution in South Africa that has been more violently

affected by apartheid than the family. But all too often family policies
h.ave: been discussed as if they are based on the nuclear family. In fact, a
mgpxﬁcant number of families are single-parent women-headed families.
This fact must have a major impact on any policies that are created
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regarding the family, whether they be social welfare, maintenance laws
or housing planning. Sandra Burman’s socio-economic examination of
the polices that have affected, and will affect, the family, provides an

important analysis of the ways in which we are going to have to

The ideological underpinnings of our varied and complex notions of
what constitutes the ‘family’ must be exposed. Nolulamo Gwagwa’s
paper compares the ANC’s position on the family with that of the pres-
ent South African state. Such an analysis is crucial if we are to
understand what we want to put in place for the future. All social and
economic policies will impact on the family. For example, all social 5
security, maintenance laws, and family law, are based on a specific con- ¢
ception of the ‘family’. And conceptualisations of the family arc an
intrinsic part of the various forms of nationalism in South Africa. Re-
sponsibility for the family is placed fundamentally on women: whether it
is in the policy of ‘separate development’ or in the ANC'’s historical
claim that motherhood is the ultimate symbol of women’s political
heroism. Any political philosophy that continues to locate women pri-
marily within the private realm of the family is fundamentally

isempowering for them. »
This continual relegation to the family and to the roles that women
assume as, above all, the revered mother, is an issue that has been ad-
dressed in South Africa. But it needs a much stronger analysis. If we are
seen 1o be attacking motherhood, we are viewed as the most heinous of
villains, or perhaps at best, western bourgeois feminists. The slogan “A
Woman’s Place is in the Struggle’, aside from yet again telling women

where their place should be, usually is followed by a second slogan,
‘“Mothers of the Nation’. Women can be in the struggle, but as wives and

hers. As Mamphela Ramphele has said:

Look at how women define themselves and their issues. They always [
speak up in their capacities as mothers or as wives, acting for the sake of
their husbands and children. They never articulate their issues, as citizens, =
who happen to be women, and are therefore entitled to equality. By
limiting their self-definition to their roles as child-raisers and
home-makers they are clixglging to some of the very stereotypes that
perpetuate their oppression.

Often this was the only way women could make political space for
themselves3® but those days are over now. In illustrating the parallels
between the ANC and the state’s deification of the family, and women’s
place therein, Nolulamo Gwagwa cautions us about the effect this will
have on our future policies and laws regarding the family.
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The state and women

It is pertinent to look at the state from a feminist vantage point. But in
South Africa we are talking about a state where the majority of the
people have not had any. democratic rights. This must be understood
when we examine any ‘feminist critiques of the state’ that have stemmed
from western writings.

Frene Ginwala discusses the obligation on the state to end sexism, in
a similar way that a new constitution may place an obligation on the
state to end racism. ‘The responsibility for ensuring equality, racial as
well as sexual, should be placed upon the State, and entrenched in the
constitution.’® This is of fundamental importance, for to do otherwise
places the onus on the oppressed to ‘claim’ their ‘rights’, a procedure
fraught thh mequlues ThlS is a very difficult onus for any state to bear.

e dime; nons of me universal issues affecting women

tion4

Feminist theorists have pointed out that the State, in its relation to

society as a whole, and in its speclﬁc relation to institutionalised mas-
culine dominance, urgently requires our sustained analysis. While the
origin of this analysis is grounded in critiques of western democracics by
white western feminists, it has begun to be applled to the South Afncan
context.*! Although apparently gender neutral in its formulati

policy has profound and far-reaching implications for women. ‘Pohcy is
designed to concretise specific conceptions of a desired social and econ-
omic reality, but it is articulated and implemented in an arena of already
existing social relations. 42

'_s;of crea;ing a soc.mty w,hmh iswﬁrgg from (wlalmns of
ance and subordination that stem from gender, class or race
 differences®® The lessons that we can benefit from stem from struggles
. that the women’s movement has waged in other countries around the
workl We have two important examples of this: from Canada, by
" Elizabeth Sheehy, and from Zimbabwe, by Mary Maboreke.

The question that we have to pose is how to incorporate these lessons
into the very transformation process that we are engaged in here. We
must query the extent to which our new state will be autonomous from,
or will itself reinforce, male dominance. We know that any political

x strategy that regards the state as a lever for progressive social change

 gender would have to take into -

Md the specific forms that apartheid has given to gender domina-

Introduction 13

: necessarlly emerges from a posmon that is essenUally refonmst And in

formatIon and reconstrucﬂon
© A large part of the state’s support of gender oppression or sexual
inequality exists at the level of ideology. But ideology has a material
base and the ideology of male supremacy has had a tangible impact on
shaping the everyday practiccs and circumstances of women’s lives —
and the form of this impact is clearly dependent on their race or class. If
wearetoexpectstatcpowertobeuwdasoneofmesu'ategmto
achieve the goals of women’s emancipation, we are expecting the power
of the state to be responsive and responsible to the demands of women.

What are ‘women’s rights’?
When we talk about the liberation of women, or address the oppression

~ or subordination of women, we often characterise the struggle as one of

fighting for ‘women’s rights’. But the concept of ‘rights’ is also an ideo-
logical one. As Frene Ginwala, Catherine O’Regan and Christina Murray
have pointed out in their papers, we are not simply talking about
addressing ‘discrimination’ against women; we are not simply talking
about ‘equality’ as an abstract notion.

o

e Y

In fact, we want to distinguish between what has been called |

‘women’s rights feminism’, which addresses the notion of equality, and /

‘women’s emancipation feminism’, which takes us beyond mere equality |
to a vision of the transformation of society as a whole rather than focus-
ing only on the improvement of the relative status of women.* It is a
particular perspective on the whole of our society that we are seeking to
transform. And that is precisely why these authors have sought to ad-
dress the notions of gender oppression and equality.

We have often used the terms ‘rights’ and ‘human rights’ to charac-
terise what we have been fighting for. From the 1948 Universal
Declaration of Human Rights, the attainment of fundamental human
rights has come to symbolise the essence of our struggle, most
eloquently fmmcd in thc chdom Charter. But what do we mcan by
‘power’. Who has the powcr to demand and who has the power o cede | E
these rights? How do we attain our rights in the face of structural and ||
systemic inequality? And in South Africa, the legacy of the legislated
and instituted inequality of apartheid is legion. The history of ‘rights’ has
developed from the liberal notion of equality under the law in an indi-
vidual capacity, and not from the structural inequalities of race, class and
gender. But the extension of ‘rights’ is associated with the foundations of
democracy and freedom: the protection of the weak against the strong,
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the individual against the state. “To couch a claim in terms of rights is a
major step towards a recognition of a social wrong.’*5 Such a ‘right’
gives legitimacy to a claim. Where we must be vigilant is to recognise
that if the gender power relations remain the same, legal individual rights

do not resolve problems but rather transpose the problem into one that is
defined as having a legal solution.%

In seeking legal redress, or having recourse to legal remedics in the
traditional legal system, the individual must prove that her rights have
been violated. Women then take the hazardous risk of having the law
work against them by resorting to law that is structured on patriarchal
precedents, as Elizabeth Sheehy so clearly illustrates. This is not to say
that we should ignore carlier struggles for law reform (in other countries)
but we should be mindful of the fact that history has shown us that
women’s oppression is not simply a matter of equal rights or discrimina-
tion under the law. :

The same caution holds true for issues of race and class, and can
often be illustrated in ways that appear more concrete than talking about
the more nebulous notion of gender. For example, if the law, as it is
presently constituted, retains its inherent bias in favour of white middle
class men then the recourse to justice through the judicial process for
black people, for marginalised poor people, for rural illiterate people, for
working class people, will be just as impossible as it is now.

In Britain, the Sex Discrimination Act 1975 and the Race Relations
Act 1976 have been largely unsuccessful in changing discrimination
against women or people of colour. In Canada, women have lost much
more under the Equality Section of the Charter of Rights and Freedoms
than they have gained, as it is white middle class men who have used the
section to protect their rights. In America today the analysis of feminists,
of progressive legal practitioners, and of the black community in general
suggests that the notion of enshrining “civil rights’ in law has ignored the
fact that the majority of the ‘poor’ (as a category) are condemned to the
black underclass, and that the access to law for the majority of women
remains a ‘right’ on paper only.#’ The failure of the Equal Rights
Amendment (ERA) also attests to this.

For example, the law may concede a ‘right’ to decent health care, or
the ‘right’ to safe abortions, or the ‘right’ to legal representation, or the
‘right’ to a clean environment, or the ‘right’ to a living wage: but if the
coffers of the state and capital refuse to fund the administration of these
policies as ‘rights’, then the right becomes no more than the ‘plight’ it
once was.

Finally, there is one point that cannot be emphasised enough! The
experiences of women throughout the world have shown us that there is
often no relationship between the attainment of national liberation,
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through struggle, and the attainment of women’s rights. Unless wome:n's
rights are taken seriously during a society’s transition, they will not mira-
culously appear afterwards.*® As Mamphele Ramphele says, ‘[Women]
fought side by side with their men for liberation, and gfterwards 'they
were sent back to the cooking pots and told to get on with the business
of child-rearing. Their exploitation has not ended.’®

The law and women

What is law? Law typically incorporates a community’s customs and
values, whether domestic, economic, religious or moral; and law acts
primarily as a means of social control which entrenches these values in
the interest of the society’s dominant class. Because the law reflects the
interests of the dominant, or ruling, class in both practice and theory, it
therefore reflects the interests of patriarchal control over women'’s lives.
In fact, all notions of what ‘law’ is can be reduced to one: power.*

In the present South African climate, we are faced with the task of
determining the future of law and its relationship to women. To do so,
we must always be cognisant of narrowing the gap between law gnd
justice. We know all 0o well that there has been little, if any, relation-
ship between law and justice in South African history. In terms of gender
oppression, as in other areas, this is not just a scmantc distinction.

The word of law, whether statutory or judicial, is a ‘sub-category of
the underlying social motives and beliefs from which it was born’ 3! Law
as we usually understand it refers to written laws, codes and systems of
control, retribution and remedies. But justice is the inclusion — in law —
of the more ethical, abstract dimension that contemplates the purpose
behind the rules and the effective implementation in a justiciable — and
justifiable — way. The first priority for a feminist analysis of law is to
look to both the letter and the spirit of the law. The Rule of Law pro-
vides, in theory, that no one is above the law or exempt from it, and.all
citizens are equal before and under the law. The law must be apphgd
equally and impartially to all citizens. We know that the Rule of Law is
fiction in South Africa — for the majority of men and women. Legal
ideology conceives of law as exempt from politics. We do not.

Practical implications

Research into the problems women face has many components which
must be undertaken before we can change, redress and transqum the
legal situation of women. We first need to find out what the law is - the
official law, the law on the statute books — and whether and how it
discriminates against women. Many laws appear to be' neutral.,.but
adversely affect women because of the economic and social conditions
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of their oppression. Some of the most far-reaching implications affect
women in the workplace. Catherine O’Regan and Christina Murray have
examined the history of protective employment legislation and its effect
on women. In so doing, they examine the debates around equality: for
women to be equal to men does not mean being the same as men. This
sameness/difference argument has a long history in feminist legal
theory2 and is the basis for the necessity for redress through affirmative
action policies.

Some laws may be ambiguous, and leave their remedies up to judges
or administrators who are male. Some laws may be extremely inappro-
prate to the local conditions, such as those that undermine the positive
aspects of tradition or, for example, communal property ownership in
rural areas, 5

Some laws are obviously prima facie — on the face of it — discrimina-
torx against women. For instance, we can clearly see the discrimination
against women applied by the reduction of women to minors through the
application of Roman-Dutch law, and especially by the colonisation of
customary law by Roman-Dutch law. The history of matrimonial and
family law in South Africa attests to this.

Other laws may adversely affect women because of what is left out,
rather than prescribed, by them. The application and the administering of
the law(s) also impact adversely on women. Some laws may appear to
be fair and to treat women and men equally, but are not enforced or
adhered to in practice by either the judiciary or the legislators. The laws
themselves, or the remedies decreed by the laws, may not be adminis-
tered gffectively, or even at all. This is glaringly obvious when we look
at maintenance laws. Not only do they constantly deny meagre financial
resources to women and children, but women are better off widowed
than abandoned. Mary Maboreke illustrates this problem in Zimbabwe.
But if women do not have access to the information or the economic
resources to use the law, even in cases where the laws may exist and
remedies may be given, the law is ineffective.

Perhaps most importantly, we have to determine the real needs of
women, and whether and how the law can be used to meet those needs.
Whatever the law or statute or regulation is in any given jurisdiction,
such legislative instruments will affect people. And at least half, if not
more, of the people, are women. So the laws must be sensitive to the
specific needs of women, in other words, they must be gender sensitive,
SO tt}at .they do not discriminate against either women or men in their
application.”> We do so, cognisant of the contradiction Frene Ginwala
points out, that while we seek to change the law, and to use the law to
seck redress, law itself is what has been used to oppress us.
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In tackling these problems, we must re-emphasise that the starting
point must be the perspective of women ourselves. We need to focus on
narrow laws that affect women specifically, such as the administration of
welfare benefits or the private law of maintenance. This is, in essence,
what has been termed ‘women’s law’.% We need to focus on laws that
appear gender neutral but have a disproportionate impact on women. We
need to focus on the language that goes into the constitution and the bill
of rights, in practice and in process.

We have much to leam from the experiences of women throughout
the world. Most importantly, we can learn from the women in the South-
e African region: here we present the work of Mary Maboreke, Unity
Dow, Bience Gawanas, Dianne Hubbard, and the Women and Law in
Southern Africa Research Project.’

Acute gender questions

In the early days of feminism, the slogan ‘the Personal is Political’ was
coined. This saying derived from the dichotomy between the public and
private spheres. Productive activity was seen to take place in public, in
the market, and by men. Women bear the labour of reproduction — repro-
ducing the labour force and taking care of the workers at home, in the
private sphere. Women'’s place, then, is in the home, whether it is in the
bantustans, the townships, or the suburbs. This is a very simplistic reduc-
tion, but it serves to illustrate that by relegating women to the private
realm, women’s problems become private. It is a basic tenet that what-
ever is privatised is harmful to women — whether it is the privatisation of
health care or violence in the home. »

Economic activity is seen to be a productive, public and male activ-
ity. Frene Ginwala peels away the layers of this assumption when she
talks about paid and unpaid labour. This is a crucial distinction that must
be understood when we look at making economic policies accountable
for women’s labour. According to United Nations statistics,’® women
worldwide make up slightly more than one-half of the population, per-
form two-thirds of the world’s work, receive one-tenth of the world’s
income, and own one-hundredth (one per cent!) of the world’s property.

Perhaps nowhere has the argument for the struggle for substantive
equality been made more persuasively than with respect to the issue of
reproductive freedom, which is an ‘essential precondition to full and
equal participation in society’.?® While Jacklyn Cock cautions us that
such issues have to be seen in different cultural contexts, there can be no
argument that control over one’s body is the most basic human right. In
Helen Rees’ paper, she defines reproductive rights as the right of women
to decide when and how to have their children. That simple statement
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underlies one of the most contentious battles that women have fought
throughoug the world - legally, socially and politically. The right to safe
contrjc\cepuon, the right to safe delivery and pre and postnatal care, and
the nght. o terminate a pregnancy are preconditions to women’s basic
hurpan rights. An estimated 300 000 illegal abortions per year in South
Affrica is not only honiﬁc,itisanindicationofwhatcanonlyreallybe
called women’s domestic enslavement.

It should be a constitutional right that a woman herself is able to
make the decision about if and when she becomes pregnant or if and
when she chooses to terminate a pregnancy.% But there must be the
political will, the economic resources, and equal access to facilities and
technplogies before such a right is translated into reality.

Violence against women through rape, domestic violence, sexual
harassment and sexual assault is seen to be a ‘private’ matter. There are
two papers on rape in this collection, by Desirée Hansson and Dianne
Hubbard. 'Ihe estimates are that one rape takes place every minute in
Souﬂ! Afr.lca. Count the minutes that it has taken you to read this far:
now imagine those battered, bruised and violated women. Dianne Hub-
barfl S paper on rape in Namibia culls from much of the international and
regional literature on rape. It serves as a very useful example of the kind
of mh that needs to be documented in order to lobby and advocate
change in a newly independent country. Desirée Hansson'’s paper exem-
plifies the ways in which academics and activists in South Africa can
work together to draft concrete proposals for legislative change.

Sexual harassment is an all-too-common violation experienced by
women. It occurs to domestic workers in the home; to workers in the
fac.toru:r.st offices and corporate headquarters; 10 workers and students in
universities; and it happens all too frequently in our own political organi-
sations: in fact, it happens so frequently that even defining it and
§pqakmg about it publicly is a recent development. Carla Sutherland’s
insightful ar!alysis of the first and only reported judgement on sexual
harassment indicates the long way we have to g0 in overcoming, not
only the problem, but the attitudes towards women that it represents.

'I.‘he. state perpetrates and perpetuates violence against women in a
multiplicity of ways: through action, omission, practice, endorsement,
neglect. One aspect is the ‘second assault’, described in the papers on
rape as what happens to rape survivors when they have to deal with the
legal system — the police, the lawyers, the court, the judges. The ‘private’
now intersects with ‘public’ violence.

In South Africa, we have further heinous examples of state violence
against women: forced removals; denial of land, shelter, clean water
enough food to eat; lack of literacy and education; the violence and bru.
tality carried out by the security forces and their agents.
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Another area where we need to ask acute gender questions is that of
women and work, women and the economy. Issues of matemity benefits,
protective legislation, equal pay, recognition of unpaid labour, agricul-
tural and domestic sectors, health and safety regulations, working
conditions, the informal sector, the participation of women in trade
unions and definitions of economic activity: all these and more need to
be critically examined and discussed. Since it is assumed that the key to
women’s liberation is through organising, we can take cognisance of the
lessons that can be learned from the women in the trade union move-
ment in South Africa.

Women'’s participation in forging the future

In our struggle to achieve liberation for all South African people, we
have to pay special attention to all the changes that we will demand: in
making new laws, creating law reform and transformation, drafting and
instituting the new constitution and the bill of rights, and so on. In order
to do so, we need to analyse the fundamental underpinnings of many of
the concepts that appear to be taken for granted in the basic rhetoric of a
democratic society.

A constitution is a written document that sets out the legal frame-
work of the government.5! It is the most important law of a country — the
supreme law. A constitution describes how the govemment will be
elected and how the courts will work, what rights the citizens have, and
what powers the government can and cannot have. And this law sets out
the rules as to how all other laws will be made. A constitution sets out
the way the government is to be elected and defines the institutions
through which the governing will be done; the legislature which makes
the laws, the executive which does the actual governing in terms of the
law, and the judiciary which ensures that the laws are obeyed by the
citizens and the government itself.

But as Frene Ginwala has discussed, it is no good saying we want
this or that in a constitution if we elect an all-male constituent assembly
or we have only a few women in positions of power. It is only through
the participation of greater numbers of women, throughout the entire
process, that we will come anywhere near really putting women on the
agenda.

The fundamental rights and freedoms of the people are enshrined in a
constitution through a bill of rights.®2 Our bill of rights will no doubt
include several levels — or ‘generations’®® — of rights: the right to speech,
privacy, association, opinion; economic and cultural rights such as the
right to education, health and social security; and collective rights such
as the right to a clean environment. A bill of rights also establishes
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specific mechanisms for ensuring that those rights and freedoms are re-
spected. But these mechanisms are only as good as the means of
enforcement, which traditionally have been the courts. An independent,
non-racial, non-sexis* and representative judiciary would go some way
to ensure that the principles in a bill of rights are respected. However, as
Elizabeth Sheehy indicates in the Canadian experience, women will lose
far more than they will gain when it is the judiciary that is empowered to
make decisions. The Canadian experience is very instructive here when
we look at the power of the judiciary versus parliament in interpreting
sections of the charter of rights and the constitution.

Other instruments that could be put in place to ensure that people
have recourse to enforcing their rights exist at a multiplicity of levels:
criminal law, administrative laws, human rights commissions, an office
of a commissioner of justice or ombudsperson, community courts, indus-
trial courts, family courts, pay equity commissions, constitutional courts,
sexual harassment commissions of inquiry, labour relations boards, wor-
kers’ compensation tribunals, social assistance or welfare review
tribunals, maintenance courts, and so on. These would provide a forum
for complaints, a mechanism for enforcing the rights of an individual,
and application of remedies for redressing wrongful or discriminatory
treatment.

Affirmative action mechanisms will provide one essential mechanism
for achieving some of the redress that is demanded, both in terms of race
and gender. Political power was the sub-text of the Lawyers for Human
Rights conference. Formal equality is worth little if it is not sup-
plemented by affirmative action that will help to destroy the structures
and behaviour patterns created by centuries of gender oppression, of dis-
crimination against women.% This is a crucial indication of what we
want to do: ‘put flesh on the constitutional skeleton’, as Bience Gawanas
puts it in the Namibian context.

At the LHR conference, there were several calls to hold a scparate
workshop or conference on affirmative action. But the point, precisely, is
that affirmative action needs to be examined in each and every issue. It
cannot be compartmentalised or ghettoised. This was clearly recognised
by the resolution that was passed during the last session: ‘This con-
ference proposes that all delegations engaged in negotiations on the

future constitution of South Africa should be composed of equal num-
bers of men and women. %

Conclusion

All proposals for change need to be combined with a radical and
aggressive re-education process; to give women confidence, to empower
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womén to demand their rights and to re-educate the men — from the
legislators to the judges to our companions, co-workers and comrades.
We have to be constantly vigilant to ensure that our past will not set
limits on what is possible for our future.

Our primary goal will be to develop policies and mechanisms to
eradicate systemic discrimination and gender oppression before we build
the new South Africa. We need to ensure that we build strong, inde-
pendent, autonomous organisations to represent the needs and demands
of women. This must be integral to the democratic process: the negotia-
tions for the terms of the transfer of power, the election procedure itself,
and participation in all levels of government and state organs.’

‘The ultimate test of feminist politics is the extent to which it can
provide women with the skills to challenge a male vision of the world,
and provide an alternative to that vision.’®® Part of the challenge that we
face in South Africa is that this vision will not be the same for all
women: we have to find commonalities in both our language and our
vision, so that we can work together to transform the nature of South
African society.

Finally, there are two essential aspects to working in a feminist con-
text that must be stated here, and I cannot stress them enough. These are,
quite simply, affirmative action and networking. Affirmative action
should be the basis of how we work as feminists in South Africa. This
means that we have to re-define what we consider academia to be. Those
of us who are privileged enough to have the skills to do rescarch, to
write, to speak at conferences, have to share those skills, and provide
opportunities and the sharing of resources, with others. Privatisation of
resources appears to go hand in hand with academia. We need to over-
come this by networking, which allows us not only to learn from women
throughout the world, and the Southern African region, but also, and
more importantly, from each other. Part of redefining what we need to
try to overcome through affirmative action translates into very practical
realities like access, language, financial resources, priorities of rescarch,
skill sharing, and so on. There never will be such a creature as ‘unified
feminism’,® nor is that the goal. But what feminism should mean, in
theory and in practice, is that we share our resources and our skills, and
we leamn from each other.

While this should hold true for all aspects of academic endeavours in
the future South Africa, here quite clearly I am focusing on feminism as
a methodology.

Bience Gawanas made a very valuable point at the conference when
she referred to Namibia’s policy of ‘national reconciliation’. She said
that ‘we are going to have to beat each other up first before we can have
reconciliation.” My plea is that we address our conflicts, we
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Putting Women
on the Agenda

Jacklyn Cock

N either ‘women’ nor ‘the agenda’ are self-evident categories. [ think it
is important that we talk about ‘women’ not in isolation but within a
system of gender relationships; relationships which privilege men and
subordinate women. These relations are differently inscribed in different
cultural traditions. Similarly the priorities on the overcrowded agenda of
struggle in South Africa are differently ordered by people of differing
ideological commitments. I think all of us in debating the place of
women in the future can agree on one broad principle to provide a kind
of fulcrum around which much of our debates can tum.

That principle is social justice. In simple terms this means that all
South Africans should enjoy equality of opportunity. But this should be
mcasured not in terms of access but by outcome. It means that the social
composition of our decision-making bodies must reflect the social com-
position of our population. In other words the race and gender
characteristics of our leaders must reflect those of the population at large.
'This understanding of social justice also implies that the race and gender
characteristics of our most prestigious professions, and the graduates of
our universities should also reflect those of the population at large. If not,
there has been injustice.

I think we can all agree on the importance of this goal though we
probably disagree quite sharply on how to define and achieve it. Clearly
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acknowledge them, and we deal with them openly, honestly and publicly.
Liberation, as well as feminism, will mean very different things to differ-
ent people. In order for us to really understand that, we must make it a
priority for all the voices of women not just to be heard, but
acknowledged. This is not just our challenge, it is our obligation. It can-
not be stated often enough: national liberation struggles do not result
automatically in the ‘emancipation’ of women. We, all of us, must work

hand in hand to ensure that the present we are constructing will be the
future that we want.”® ‘
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