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EXECUTI VE SUMVARY

The panel of experts from South Africa, the United States,
Canada, Great Britain, Belgiumand the Netherlands have found

n agreenent on a set of basic principles which franme

It will be useful

t hensel ves

the nore detail ed recomendati ons that follow

to state those at the outset.

The right to denponstrate is as fundanental a right of
denocratic citizenship as the right to take part in politica

q

pur pose of the denonstration is protest, the

canpai gns. Where the

denonstration is at the core of free expression in a denocracy.
One of the.central responsibilities of the police is to facilitate
the right to denpnstrate.

A denocratic public can properly insist upon denonstrations

and protests being carried out peacefully and wi thout-viol ence.
The responsibility corresponding to that right is shared in the
first instance by three parties:

-- those organi zi ng denonstrati ons,

-- the local or state authorities, and

-- the police..

The chief of the Rotterdanl police ternms this tri-partite

al l ocation of managenent responsibility, the "safety triangle."



requi res comnbini ng and

managi ng a denonstration

Properly

i ntangi bl e resources of these three

coordi nating tangi bl e and

parties to the "safety triangle" to assure that the denobnstration
will be peaceful as well as effective. The relevant resources for
managi ng the denonstration thus go far beyond those in the hands of
They include provision of necessary facilities (e.qg.

first aid station or toilets), of speaker systens and pl atforns,
9 with vehicular or pedestrian traffic. Both

and of help in dealin

rdi nati on during the

by careful pre-event planning and by coo

denonstration itself, the three partners can draw upon these as
well as the authority 9f the organizers and of the police in
managi ng the denonstrati on.

Al this requires a systemfor coordinating the views and the
resources of the three participants. The prinmary responsibility
for aiding aha operating this system should, we believe, rest with
uthority where the event is to take place, although

t toward the other two parties

the local a

responsibility will inevitably shif

Were there are di sagreenents

anned to ensure

over the way in which a denmponstration should be p

that it will be non-disruptive as well as effective, the dispute
shoul d be resolved by a higher authority which, in the case of

f the Suprene Court.

South Africa, we believe should be a judge o

Unexcused failure to give tinely notice of a denonstration and

to join in discussions with the other parties may properly be the



Simlarly conditions agreed upon

by the three parties, inposed by the |ocal authority, or directed
by the Supreme Court on review, will sonetimes be di sregarded by
the denonstrators. If the organisers wilfully disregard such
conditions, they may be subjected to a penalty. But the violation
of such conditions nmgé&ggourfdgggfr al speresai wwne

e3 and great restraint should be used in applying very

vague statutee regarding breach of the peace or unlawful assenbly
to arrest non-violent denonstrators. If the activities of the
denonstrators violate general crimnal |aws -or occasion civi
liability, particular denpnstrators or those urging themon can be
sanctioned | ater through the nornmal processes of the |aw or through
the disciplinary nechani sns of the organization hol ding the
denonstrati on.

If the organi zers of the denbnstration fail to participate in
required negotiations with the other two "parties over the
managenent of the denonstration, nore of the responsibility wll
inevitably fall on the police and the local authority. Simlarly,
if events devel op during the denonstration that wete not
anticipated at the begi nning, nuch of the responsibility will fal
on the police and the organizers. In both cases the police wll
bear exceptional responsibilities for which they should be

organi zed, trained and equi pped.

P



In terms of organization, this nmeans that when police use of

force may be required, the police should be forned in well-

di sci plined and specialized units. In terns of equipment it means
that they nmust have available to thema w de range of non-Ietha
resources. In terms of training it means that they nust have not
only the skills in using their equipment but also skills in
peaceful ly interacting with crowds, in negotiation in situations of
potential conflict, and in human relations. It also requires
specific and early consideration of certain famliar situations
which are faced by police attenpting to maintain public order in
nmany countri es.

When the police nust intervene to prevent disruption or nore
serious harmfroma denonstration -- iygL when the organizers
thensel ves cannot or will not assure a peaceful denonstration -- a
choi ce nust he nmade whether to pursue individuals engaged in
illegal action (by contenporary arrest or arrest follow ng the
denonstration) or, alternatively, to attenpt to contain or disperse
the denonstration. M nimal necessary force is the w dely agreed
upon rule for acting against either individuals or the
denonstration. That requires sonething nore than di sobeoi ence by
the denonstrators; all particular uses of force can only be
justified by the specific dangers they are intended to prevent.
And force should be targeted as nearly as possible on the

i ndi vidual s who are engagi ng in or encouragi ng di sruption or
violence. Finally, and nost inportantly, lethal force can only be



it is

in the

This is also the view

of several of the parties nmaking subm ssions to the panel. New

| egislation is needed both (i) to give effect to the new principles



TESTI MONY. OF MULTI NATI ONAL PANEL REGARDI NG LAWFUL CONTROL

OF DEMONSTRATI ONS I N THE REPUBLI C OF SOUTH AFRI CA

| NTRODUCTI ON

On May 25, 1992 M. Justice Richard J. Gol dst One announced

the appointnent of a nultinational advisory panel by the Conm ssion
of Inquiry Regarding the Prevention of Public Violence and
Intimdation. The names and positions of the nenbers of this panel
foll ow our report as Appendix A. Their individual views, including
any di sagreenents with those | am now presenting as chairman of the
w.

panel, are attached following this report and its appendices.

A. our Basic Prenises.

We have found very substantial agreement anobng the countries

of Western Europe, the United States, and Australia on the handling
of political denobnstrations.| W are also acutely aware that the
situation in South Africa is, in many respects, very different from
that in the United states, Geat Britain, Gernany, the Netherl ands,
Bel gium and Australia -- the countries that we have studi ed nost
carefully. Even after making all owances for these significant

di fferences -- and adding to our conparison careful studies of the
handl i ng of denmonstrations in two very troubled situations, in

1 The sane is generally true of Nanmi bia



Israel and Northern Ireland __ we are in substantial. even
surprising, agreenent on a number of recomrendations. They invol ve
significant changes in the South African practice, bringing it far
closer to alignnent with that of the countries we have studied.

Qur starting point is the widely accepted principle that

public denonstrations of support or opposition for a policy,

organi zation, or |eader are as essential a part of dEnocratic.
government as political campaigning and political parties. Non-

vi ol ent, non-destructive denpbnstrations are thus not a form of
anarchy but a form of denpcratic expression which is an essentia
right of persons in a denbcratic society.2 Social science

research of the seventies and eighties has taught us that people
who engage in protest, are not poorly integrated, deviant
_individuals. Rather, they are concerned peopl e expressing their
legitimate concerns on a variety of social/political issues such as
the environnent, housing, abortion, ethnic/racial concerns, and
political rights.

Political canpaigning is one way for free citizens to bring

about change; expressing the strength of their feelings, recruiting
supporters, and generating group solidarity by denmpbnstrating
peacefully is another equally legitimte way. The police shoul d
never be required to prevent efforts to bring about change by such
denocratic nmeans. Their function is to facilitate operation of the
2 See Sect. 1.2 National Peace Accord.



cruci al mechani sms or denocracy, including non-violent
denonstrations. This is no less inportant than the very powerful

_ 5 Xjkievgt. _

obligation of police in a denbcracy to preventlLhass acti ons whoever
may be the organi sers and whatever may be the cause.

This is the premise, widely supported within the denpcratic

wor |l d, that underpins the consensus that we will be descri bing.
Joined to this moral claimthere is a social reality. Police
throughout the Western denocraci es have cone to recoghiza that
reduci ng viol ence, property damage and di sorder requires an
approach to the plans of a large protesting grOUp far nore
accommodati ng than that requiredain the case of a single individua
violating a |l aw or behaving in a disoraerly fashion. The spirit of
protest, the sense of group power and individual anonymty, the

di strust of authority inplicit in the protest -- all these require
handl i ng a sizeable denonstration tolerantly and synpathetically if
the risks of xiolent disorder are to be mininmzed. This notion

too, perneates what follows. W believe it is as true in the South
African context as in the other nore or less violent situations we
have canvassed.

Finally, in making our recommendati ons we have assumned t hat

they are recomendations for a South Africa that will soon be truly
denocratic, whatever the particulars of the constitutional schene
that is adopted. The question arises whether these shggestions are
fully applicable now, for the nmoral and political context of
denonstrations is quite different in a situation where a new state



k the vote. Wile our

is being formed and many denmpnstrators | ac

proposal s can not be a new set of Marquess of Queensberry rules for
opposi ng parties struggling over the formof the new South African
ieve that the right to denonstrate should be nore,

state, W bel

rather than |l ess, respected when the denonstrators |ack the
alternative of voting. And we believe that non-violent
denonstrations represent a far healthier neans of politica
struggl e over the formof a new governnent than any likely
alternative. Thus we do not see any reason why the application of
recomrendations in the formof new statutory and administrative
provi si ons shoul d be del ayed.

B. The "Special" Context in South Africa.

Denonstrators want to affect the actions’ of the governnent,

of institutions or of powerful private parties. W recogni ze that
those effects can cone about in any of several ways including:

1. By a synbolic denpnstration of the breadth

and depth of views on a particular issue.

the pickets.

3. Through the consequences of various forns of

peaceful civil disobedience interfering with

the nornmal operations of a governnent and

its citizens.

4. By violence or the destruction of property

or the threat of these consequences.



Al'l of the parties maki ng subnmissions to the Gol dstone

Conmi ssi on have recogni zed that the fourth way cannot be tol erated;
all of the parties recognize that there nust be a very broad
acceptance of the first, although there would be di sagreenment about
the extent to which the inevitable inconveni ence and di sruption
caused to normal traffic and comrerce by a | arge denonstration

nmust be accepted. On this issue and on the issues regarding
peaceful civil disobedience and boycotts, we would expect, and have
found, differing views -- with those hol ding governmental power at
present |east tolerant of the nore forceful tactics of
denonstrati ons and those seeki ng power npbst accepting of those

0%

tactics and consequences.

3

It is obviously significant that the South African Police

are thrown into the mddle of whatever disagreenments there are on
these issues. So far as possible, our effort has been to extract
them fromthat inpossible position. Political authorities mnust
accept responsibility for political decisions, particularly when
the nmost inmportant asset of any police force, w despread public
accept ance, has already been terribly conprom sed by being asked to
enforce past policies of apartheid.

3 W believe that our approach to the policing of

denonstrations and the reconmendations that follow fromit, is
applicable to all the police forces and | ocal authorities operating
wi thin the broader boundaries of the South African State.
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Still, denonstrations demand managenent, everywhere in the

world, even if only to facilitate the relationship with norma
commerce that any | arge denonstration involves. In the case of
nore difficult than in, for exanple, the Netherlands. The

wi despread availability of weapons conbined with a |Iong history of
order, particularly within the townships; means that there is a
speci al threat of dangerous violence directed at the South African
police. In the one hundred years before 1985, no police officer
was Allied in a damenotratian in Croat Rrifain. The assurance O
satcty in South Africa is substantially 19::

According to the subm ssion of the South African Police, in 1990
and 1991 125 nenbers of the SAP were killed in unreSt rel ated
incidents. During the same period 263 people died as a result of
police action and 4395 died as a result of actions by others in
such incidents according to the same report.

In sone |ocations in South Africa, a denonstration could

easily turn into relatively sizeable,. well-arned viol ence

i nstigated either by opponents of the denmponstrators or smal

vi ol ent groups within an otherw se peaceful denmdnstration or even
by provocateurs of one sort or another. These fears necessarily
af fect policing. The response of even individual police officers



to those fears can create a self-fulfilling prophecy, as it has in
the past in South Africa and el sewhere.

Looking to the future, we anticipate that many of the

special difficulties of denonstrations in South Africa will remain,
al t hough taking new forns. EVen a truly denocratic government will
have to anticipate nore or |less violent, organi zed denonstrations
by many South Africans of different persuasions. Denonstrations

are particularly the formof protest of the nunerous and

uni nfluential. So, for instance, the poorest, nost frustrated and
di sappointed citizens of a new South Africa may-well|l denonstrate in
| arge and perhaps disorderly nunbers in an effort to speed the pace
of change.

Denonstrati ons where nenbers of one inpassioned group face
denonstrators of another, opposed, and equally inpassi oned group

are likely and’will be particularly difficult to police. So is the
likely conflict between citizens of different social groupings. In
the latter situation violence has been endenic; it will never be

very far fromthe surface of a confrontation anong even peacefu
denonstrators of one group and hostile denobnstrators from anot her
gr oup.

Needl ess to say, we do not believe that the path of the

Chi nese governnment in response to the nassive denpnstration in

Ti anannen Square is the direction that South Africa should take.
We have | ooked at ot her dangerous situations and other countries



with well-armed and hostil e segnments of their popul ations. See
Appendi x 8, Northern Ireland and Appendi x C, Israel. The

concl usions that follow thus do not disregard whatever is and wl|
continue to be special about the situation in South Africa. Wat
we are proposing is, we believe, the safer course as well as a
denocratic one.

Li ke South Africa, a nunber of the European countries that we
have exan ned have energency poWers that would, if invoked, permt
the banning of denmpnstrations. Qur reconmendations are based on

the assunption that South Africa will -- like the Netherl ands,
q
Bel gium and Germany -_resist the tenptation to-use energency

powers to circunvent denocracy’s acceptance of denonstratione and
to relegate the hopes civil societies have placed in tol erant
policing to the corner of sone future, entirely safe state.

Ener gency powers have not been invoked in the Netherl ands, Bel gi um
or Germany since Wirld War I1. In the case of South Africa the
introduction of a State ef Energency providing for energency powers
nmust be reserved for a situation very near a state of insurrection
or truly uncontroll abl e violence.

C. The Three Major Subjects of OQur Recommendati ons.

In the sections that follow we will present our

recomendati ons about three separate subjects. First, we wll
descri be the processes that we believe are appropriate prior to the



time a denonstration takes place. In what ways should the
authorities be nade aware of plans for a denobnstration, what powers
shoul d the governnent have to affect those plans, and -- nost

i mportant by far __ how should the process be designed to nmaxim ze
negoti ati on toward an agreed-upon denonstration between its

organi zers and the appropriate authorities?

The pre-denonstration, negotiation phase is designed to

establish plans for the managenent of the denmpbnstration phase.
These pl ans are designed to establish the role and place of the
police and others in nanagi ng the denonstration and to integrate

e

the resources available to each party. Mnagi ng the denonstration

i nvol ves both what the.police and others do. Were the planning

has been successful, the police role may be no.nore than the

provi sion of backup resources that are not used.

It is of fundamental inportance to see that these issues are

| argely separable froma second group that concern the use of force
by the police during a denonstration. The Western denocraci es that
we have studi ed understand that the maintenance of |aw and order
does not necessarily require the dispersal of, or any other
particul ar police action. against, every denonstration that is
unaut hori zed or in violation of understandings to which its |eaders
have agr eed.

Each of these countries has conme to recogni ze that, despite
extensive | aws regardi ng giving notice of denmonstrations and



its on the denmonstrators’ activities, a

negotiating or inposing |im

i gnored the established

spont aneous denonstration whi ch has

forceful governnenta

shoul d not necessarily conpe

processes

shoul d be taken by the police aga

nst the

reaction. |If sone action

denonstration, it is because of the dangers inherent in what the
denonstr

| egal | y-established process for handling

i gnored an orderly.

We do not suggest that such orderly proceSSes may
denonstrati ons.

but only that when they are ignored by

properly be ignored

governnment authorities should retain discretion as
denonstrat ors,

e obligation to choose their response

to their response and th

g such a denonstration, it may be perfectly

wi sely. Follow n

appropriate to take | egal action against the organi zers and/ or one
In principle, -the police sEouLu "'hQt pd -iequ---- -
adunnwca : dempnstration on the grounds that
not been approved by the authorities. Police reSponseStato
for crowds are not responsive to

denonstrations require judgnent,

y that individuals are, and this is

rules and threats in the same wa

with regard to crowds already involved in

particularly so

protesting the unfairness of sone state action

es a large nunber of extrenely difficult

That of course |eav

issues with regard to the crucial police role in the managenent of
tions that become violent or threaten substantial civic
denonstra

shoul d be addressed 0O

n their

di sorder. But these questions

10



i ndi vidual merits and substantially without regard to the first set
of questions concerning the opportunity for prior agreement on how
a denonstration will be carried out. In this second section we

will also explore sone of the nobst difficult of policing choices in
order to give nobre concrete content to the general words that are
the only guidance ordinarily given to the police: that, in the

| anguage of the continental tradition, police responses are to be
proportionate, reasonable, and involve the use of niniml force.
Qur thigg and final group of reconmendations involves the
recruiting, training, organizing, and equipping of riot contro
forces and the relationship of these questions to the policing ofi
ordinary denonstrations. The central principle we will apply in
this section is that there isra logic to the relationship anmong
these questions. Decisions about tactics and the propriety of
various levels of force in different situations should precede and
det erm ne deci si ons about organi zati on, equi prent and training.
Very inportant and difficult decisions about who should control the
policing of denonstrations (local authorities or specialized

nati onal units) must, for exanple, determine the organizationa
structures for handling these questions.

11
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. A Mddel Process for

the Events Preceding a Denonstration

In the first part of this section we will outline what W

believe is the preferred procedure for dealing in advance with
denonstrations4, which often involve sone disruption to the nornma
functioning of a conmunity. Part of that process is the

promul gation in advance. of parlianentary and subordinate

| egi sl at hon which nake tolerably clear the limts of the authority
of the state to regulate this formof political egpression

After we have described the process we recommend, we return

to sone of the nobst troubl esone issues with regard to what shoul d
be pernmitted and what can be prohibited in the way of means and
ends of denpnstrators. That is the subject of the second part of
this section.

A. The Process.

The process that follows is designed to express severa
fundanental principles of nmodern policing of denponstrations:

; W use the word denonstrations to include |oosely

gat herings, processions and pickets.

12
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_No less inportant, this is a far nore denocratic way to

UUHLLU Lhc behavi uui of denpnatratoro. The inherent conflict

and there is one between the conveni ence of other Fiti7onc uhn
have no interest in the dehonstrations and the purpose of the
denonstrators to nake a statement both to their supporters and to
their opponents can be resol ved consensual |y by negoti ati on between
the | eaders of a voluntary denobnstration and the el ected
authorities who nmust protect the rights of the-denponstrators egg of
ot her persons. This way of reaching an agreenment that redognizes
the interests of everyone involved-will itself comand nore nora
authority than the directives of even elected officials, let alone
the directives of a police force which has been viewed historically
with, at best, suspicion.

1. Excepting states of emergency (which have not existed in

these countries since Wrld War 1) the Netherlands and Germany
require onl; notice to local authorities prior to a denonstration
Simlarly, Geat Britain does not require the obtaining of any
formal permission.5 The typical procedure in the United States,

5 Belgiunmis practice is sonewhat different. Paragraph one of

Art. 19 of the Belgium Constitution states that Bel gi ans have the
right to gather peacefully and unarned if they obey the | aws which
regul ate the execution of this right, wthout need of prior
perm ssi on. Paragraph two, however adds that this provision is not
applicable to gatherings in the open air which remain subject to
the relevant police laws. One of the ntst inportant laws in this
connection is the Local Governnent Act that’ underlines- the
responsibility of the rmunicipalities for the maintenance of public
order and gives themthe right to make police regulations in this
field. Belgian municipalities thus generally require perm ssion of
the mayor to organi ze an outdoor gathering. (See, g;g;, the police
regul ati on of Leuven, Article One.)
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to denonstrate and nay be biased against partiCU ar parties, we
nonet hel ess believe that this is the best office to receive notice
-- with a copy sinultaneously directed to the South African Police
-- and to manage the processes of consultation with the organi sers
of the denonstration (or their representatives), the police, any
other local officials, and interested private parties. This is

wi dely reconmended in the subm ssions we have received. W
strongly recommend that the | ocal authorities seek the advice of
the National Peace Accord structures where they are in place.

The alternative of giving nore than one set of officials

responsi bility seens unnecessarily cunbersone,. dilatory, and
confusing. There are sone advantages to plaeing responsibility for
the process in the hands of the police. There will be occasions in
which authorities will attenpt to prevent sonme aspect of 4a
denonstration which the police woul d have approved, thus making it
nore difficult for the police to reach an effective accomopdati on
with the denponstrators. still, these considerations seem|ess

wei ghty to us than the inportance of making clear that the police
are not responsible for preventing the tolerable disruptions and
risks inplicit in any denonstration, for these are political rather
than policing" choices. Utimte political accountability for
preserving freedomto denmonstrate should be firmy fixed with |oca
political authorities. It is these authorities who are also in
control of many of the places crucial for denmpnstrations such as
squares, parks, and areas near governnent buil dings.

16



What i nconveni ence pedestrians, notorists, and others can be
expected to endure to allow a denonstration to go on in the nopst
effective way for the denonstrators is largely a political issue,
not a policing issue. How serious it is for a sit-in to take place
boycott of a particular sort are political questions. Such issues
are not matters of enforcing the |aw against crimnals; they are
matters concerned with the broad regul ati on of denocratic
processes, including the right to denonstrate, and they require the
bal anci ng of the rights of different groups of citizens. For the
political authorities to force the responsibility for naking these
peopl e with such exceptions as the local authority may define for
funerals, sporting events, parties, church services, etc. Many of
the policing problens associated with non-political events are
identical to those encountered in political denmonstrations. It is
part and parcel of a broader class of "public order” policing that
includes festivals, carnivals, etc. Mdreover, we believe that the
definitional problenms of distinguishing, for exanple, a "cultura
|7



requiring a permit but linmting sharply the grounds on which

perm ssion can be denied, is thus exceptional. W strongly
recomend that denonstrators sinply be required to give tinmely
ndtice to the appropriate authorities before a denonstration, thus
sinmple, useful, and specified by law, there is, in fact, broad
agreenment about the information needed. 6

The "notice only" system expresses nost clearly that there

is aright_to denmonstrate peacefully which-does not depend upon the
di scretion of local authorities. It requires the authorities to
initiate restrictive action, thus synbolizing the right to
denonstrate and nmaking very clear a point crucial to clarify in
South Africa: that failure to comply with | egal requirenents

pv-ar-ad4ng .- danohahrati oh aoea ru-JL ueycaaual e chui Le SU HB
forcefnl action. Finally, it encourages both parties to negotialLc,
making it clear that authorities will have to justify any

restriction before a neutral body of review

6 To indicate the informati on needed and in response to a

subm ssion that forns be designed, we have attached the forns used
in Washington, D.C. (Appendix D) See also Sect. 2.5 National Peace
Accord and Appendi x B (for the information required in Northern

15



m..
-- to the maxi mum extent possible, the

organi sers of the denonstration

shoul d be responsible for

control ling participants;

-- the governnmental authorities (as

wel | as the organi zers) should

regard their two-fold task as

facilitation of the denmpbnstration

and m nimzation of’ any

i nconveni ence to other citizens

which is not justified by the

expressi ve purposes of the

denonstration; and

-- reconciliation of the purposes of

the denobnstrators and the purposes

of others, where they conflict,

shoul d be acconplished by

negoti ati on and enbodied in a

bi ndi ng under st andi ng.

to command the nost noral authority with the participants,
particularly if the denonstratiOn is in protest against
governmental policy. As in the case of crimnal |aw, such noral
authority (acconpanied by the |legitinmcy of the | eadership invoking
it) is alnost always a nore powerful force than the threat of
puni shment. This is particularly true where the actions of

i ndi vidual s can be both hidden and protected by their |ocation in
a mass of simlarly notivated denonstrators. Thus the nopst
effective way to prevent violence or other deStructive behavi our
during a denonstration is to rely on the | eaders of the
denonstrations and their marshals to exercise control

13



festival" froma
P

i mpossi bl e.
Crowds can be involved in any of a nunber of activities, al

of which raise related problens of maintaining public order. A

that it is crowmd may want to publicize its views, displaying the

k

intensity, breadth and unity of the support they enjoy. Such a
dananctracien is likely ho-bohn’ao di EEaL-cntly duyutlditlg uyull LL
nos..- PL-gaiac- ebjeobivuu. IL. nu; aunt. Lu ahuw LL: unwilliuguca: Lu
cooperate with a particular governnent policy or to demand a change

a particular private Activity. Mirre broadly, it may be protesting

agai nst the governnment itself Zr the governnment’s security forces,

and therefore be determ ned that the denpnstrati on show an

olitical dermonstration" are likely to prove

unwi | I i ngness to obey any of the orders of the present governnent
or the police. Such comobn purposes nay disintegrate into what
amounts to a riot -- a sizeable nunber of people expressing

the nane of revenge. Each of these variations has problens closely
related to the far sinpler, but thensel ves sonetines dangerous,
ttasks of managing a | arge crowd engaged in pursuit of some comon
pl easure at aa concert or a sporting event, often drinking to
excess. W see no reason to limt the scope of what we are
proposi ng to one or another of these forns of group behaviour

Thus we do not believe it is neceSSary or wise to add to the
definition of the denobnstrations which are, subject to the notice
requi rement, |anguage such as that uSed in German case law limting



the requirenent to those gathering to discuss public affairs or

rai se public issues. Local authorities will remain free to create
sensi bl e and conveni ent exceptiOns to the notice requirenents.

For exanple, it is reasonable to linmt the notice requirenent to
processions in, or involving novenent of crowds through places open
to the public.

4. Notice of a proposed denonstration or other simlar

gat hering shoul d be given as soon as the organi sers begin issuing
invitations to the occasion but no |later than six working days
before the event.7 W believe that six working days is an

adequate period of tinme, although it will require local authorities
to Brganize efficiently. Amsterdam which has a one day notice
requi renent, has special bureaus in the town government and in the
police for dealing quickly with these issues. W have cal cul ated
six days by allowi ng two days for the | ocal governnent authorities
to arrange and hold neetings with the police, officials responsible
for the location, and the organi sers of the denonstration; two days
wi thin which the denponstrators g; the police can appeal and the
court can deci de on any necessary conditions; and two days
thereafter for the local authorities and the police to nake
preparations for the denonstration and for the organisers of the
necessary for themto wait until six days before to begin
preparations just because the sponsors wait until the |ast nonent.
In Australia, Britain and Holland the police initiate contact and
get negotiations going as soon as they are aware that an event is
bei ng pl anned.
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denonstration to notify the participants of the conditions under
which it will take plaCe and nake final arrangenents for marshals.
If the local authorities do not act within whatever time is
allotted to them after notice is given, that failure to act should
(unl ess good cause is shown) be taken as an automatic approval of
the denmonstration described in the notice.

We recogni ze that the problemof notice is likely to be Iess
serious when the organizers need tine to advertise the event than
when a synbolic event precipitates an al npst instantaneous reaction
anmong a group living in close physicai proximty with each other
and comuni cating quickly and effectively through infornal
"grapevines." Every country that we have exam ned recogni zes that
inthe latter circunstance -- where a denonstratioh is triggered
suddenly by a dramatic event -- the demonstration is likely to |ack
clearly identifiable organisers and the denonstrators are likely tO
fail to give the required notice

The South African Police have dealt wth thousands of Such
"unaut hori zed" denonstrations without violence in the past. Each

of the nations we have exami ned treats the absence of conpliance
with notice as an inconVeni ence but not as a ground for imediately
taking action to prevent the denonstration. The response of the
authorities in these situations should be to attenpt, even at that
|ate date, to facilitate the denbnstration and to reasonably
accommodate its needs to those of other nenbers of the public.



This is the response of the authorities in the United States, G eat
Britain, Australia, the Netherlands, Belgium and Germany.

Once a notice has been received by the | ocal authority, the

| ocal authority normally should be responsible to convene a neeting
bet ween representatives of the |ocal authority, the police, the
organi sers and any other interested parties to consider the
arrangenents for the denonstrations. Local authorities devel op and
publish their procedures.

5. We believe it is essential that there be established

provisions for the extrenmely pronpt judicial review of any decision
by a local authority inposing conditions on a denonstration. W
recommend that the review be by a single judge of the Supreme Court
deci si on even where he has conmitted no illegality or has not been
guilty of any irregularity, but has taken a wong view of the | aw
and/or the facts. In exarcising its powers of review

necessary for the purposes of arriving atia jUSt and equitable
decision. It should have the power to reach any decision which
shoul d have bean maria by tho cffioial concerned.
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Maki ng the right to judicial appeal neaningful and

guar anteei ng the freedom of denobnstrations may require the passage
of legislation with regard to the factors which the | ocal authority
may take into account when arriving at any deci sion. A Suprene
Court judge would also be free to conclude nore broadly that even

| egi slatively authorized conditions were sinply unnecessary and
therefore unreasonable in the circunstances. This broad discretion
is, for exanple, the general standard in Great Britain

Because the South African police-arevnot subordinate to

| ocal authorities, we believe it is inportantqgfor the police al so
to be free to seek review of either the inposition of conditions by
| ocal authorities that the police believe are illegal, unnecessary,
or inpracticable, or the failure to inpose conditions that the
police believe are essential to public safety. Since the node of
revi ew shoul d be very informal to permt pronpt decision, we
believe it should be within the discretion-of the court to all ow
addi tional parties who may be affected by the denonstration to
express their views.

6. Nothing is nmore inportant in the process we have

descri bed than the stage of negotiation anbng the | oca

authorities, the organi sers of the denonstration, and the police
following the receipt of notice of a prospective denonstration and
precedi ng any decision of the local political authorities. If

there are bona fide negotiations with good will on all sides, ever.
22



the largest of denpnstrations can take place with safety for the
denonstrators and others, wth maxi mum effectiveness in Conveying
the message of the denonst

t he

raters, and with as little disruption of

lives of others as

vi gorous, independent review ' '’

the United States.



participation in

second reason for enthusiastic

negoti ations by political and police authorities is the expectation
that the organisers of (denpbnstrations are xvilling and able to
assure the conpliance of their followers with any agreenents that
are reached. It is inpossible to exaggerate the inportance of this
condition. No one takes seriously negotiating towards an agreenent
which will be ignored whether wilfully, mstakenly, or because what
is promised is beyond the capacity of the party agreeing. In
principle, marshals chosen by the organisers of a denbnstration can
do far nore than the police to prevent destructive behaviour by the
denonstrators, using far |ess force and recogni zi ng boundari es
reached by mutually beneficial agreenents with |ocal authorities.
But what is true in principle may be difficult in practice.

Much depends on the social structure of the group that is
denonstrating: the nature and unity of its values, its cohesion

and its acceptance of |eadership. Miuch el so depends upon the
ability of the organisers to either speak for or control nore

radi cal or dissident segnents of the denonstrating group. The
capacity of the organi sers of denonstrations to speak for then

foll owers must be nourished and nmade to grow. Everything possibb
nust be done to strengthen those nechanisns of self-control on th
part of the denonstrating’ group. Rotterdam for exanple,
initiating a programto train marshals.

For the organisers of a denonstration to want to negoti a:

in good faith, they too must see advantages. More predictable a7
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tol erant policing is one such advantage. Another, equally
important, is the variety of forms of assistance that political and
police authorities can and should offer to provide as part of an
under st andi ng. Denpnstrations require help in negotiating traffic
and in protection against hostile individuals or grogps. They need
facilities fromloudspeakers to toilets. They need safe places in
whi ch | arge numbers of people can effectively gather. Al these
can and shoul d be the subject of assistance by authorities in
connection with negotiations surrounding a denonstvation

-C...

EVen if governnental authorities are deternined to

facilitate a denonstration and even if the | eaders of the
denonstrating group, a negotiated solution may fail either because
there is, in the final analysis, a real difference between the two
parties over how disruptive a denmponstration can or should be or
sinmply becausegthere is a lack of trust in the police on the part
of the denonstrators and in the | eaders of the denponstration on the4
part of the police. Dealing with the latter, a lack of trust,
requires efforts by both the authorities and | eaders of

organi zations to build rel ati onshi ps over tinme.

As in any conplicated negotiation over inportant matters,

the result of the negotiations should be fully recorded to ensure
that there is no di sagreenent about what was arrived at. In G eat
Britain, the | eaders of police units will carry copies of the
under st andi ng whi ch they can call to the attention of |eaders of



the denonstration on appropriate occasi ons. The | eaders of th(
denonstration could nake simlar use of copies available to them
7. Finally, in terms of process, we turn to the possible

civil and crimnal responsibilities of the organi sers of

a

denmonstration for the violation of conditions arrived at in this
way. Denonstrators who cause damage and t hose who urge them or
presently remain civilly responsible for that damage, if they car
be identified and proven to have been at faultg. Participation ir
a denonstration provides no special imunity. Mreover, $heiz
failure to conply with conditions suggested by the police ox

i nposed by | ocal authorities a judge may be considered inmportant ir
det ermi ni ng whet her organi sers of a denonstration have- beer
negligentlo. Only mnor crimnal sanctions are occasionally

i mposed on the organisers in the countries we have studied for
failure t; conply with conditions, although such sanctions are
fornmally available in nobst countries. Despite the ri Sk of

di scouragi ng frank disclosure of the identity of the organi sers and
thereby interfering with full and trusting negotiation with |oca
authorities, we believe there should be mnor penalties avail able
9 Geat Britain also holds local authorities and the police
responsible to citizens for certain damage' to property caused by
riot.

10 One subm ssion suggests, as an incentive towards the

organi sers shouldering their inportant responsibilities for the
peacef ul ness of a denonstration, that good faith perfornmance of
conditions arrived at prior to a denonstration mght w sely be
treated as defence to (or a ground for state indemity of) civi
suit. ’



if organisers wilfully disregard the agreenents they have nmade or
the conditions inposed by a |local authority or a judge on review of
that authority’s decision.

The nore inportant sanction for violating conditions agreed

upon, regardl ess of the excuse, will be for local authorities and
the reviewing judicial body to consider the unreliability of the
| eaders of the denonstrations in judgi ng what woul d be reasonabl e
conditions on the occasion of a subsequent denonstration. Beyond
this, an additional sanction for breaking an agreenent is

wi despread adverse nublicitv, Nn harfv 4c 1livalu ?A 4nunea ak: _
sancti on.



;. . oe&..xem’io L. .u u. . V..
B The Cbnd|t|ons That Can Be Inposed On Dennnstrat|ons
Attached as Appendix E is ea description of the genera
| egislation in the Netherlands, Belgiumand Gernany authori zi ng
| ocal authorities to inmpose conditions on the right to denonstrate.
We recomend simlar provisions for South Africa, 11 suppl enented
by a statenent designed to encourage the courts, on review of the
deci sion of local authorities, to develop a substantial body of
case law with regard to permssible restrictions on the right to
denonstrate. The courts in the United States have been extrenely
actiVe in this regard, and the results have generally beeh
salutary. We attach as Appendix F a summary of the results oh
judicial review of the inposition of conditions on denonstrations
inthe United States.
11 The United States Suprene Court invalidated a cit
ordi nance which allowed city officials to refuse a permt for
march if required to by "public welfare, peace, safety, health,
decency, good order, norals or convenience." The nmarch in questio
had been conducted al ong sidewal ks without interfering with othe
pedestrians or traffic. The ordinance as witten subjected th
exerci se of First Arendnent freedonms to the prior restraint of
license w thout narrow, objective, and definite standards to quid
the licensing authority. Shuttlesworth v. Birnm ngham 394 U.s. 147
(1969).
Similarly, a city ordinance making it a crimnal offense fo
three or nmore persons to assenble on any of the sidewal ks, stree
corners, vacant lots, or mles of alleys in the city, "and ther
conduct thenselves in a manner annoyi ng to persohs passing by," was
held to be unconstitutional on its face for vagueness in subjectin
the exercise of the right of assenbly to an unascertai nab
standard, and for overbreadth in authorizing the punishment O.
constitutionally protected conduct. Coates v. C ncinnati, 402 U.S.
611 (1971).
28



1. In general, the restrictions inposed in the Western

Eur opean nations are designed to protect the safety of persons and
property, the health and freedom of individuals, governnent and
econom c interests, the honour or reputation of individuals, and
public tranquillity. The conditions pernmitted in the United States
are anal ogous and are addressed to preventing six types of harm
attacks on other citizens; destruction of private or public
property or occupation of public or private areas; closing dOm of
government or private enterprises and disruption of their
functions; disruption of the novenent of others by vehicle or foot;
i ntercommunal violence or riot; and assaults on the police.

q

Wthin these categories local authorities should define far

nore carefully the conditions under which denonstrations will be
al  owed. For exanple, we recommend a universal prohibition on
denonstrators carryi ng weapons or replicas of weapons or wearing
di sgui ses. Local by-laws could al so announce restrictions on
denonstrations to tines and places that do not unnecessarily inpede
notor vehicle or pedestrian traffic; that create appropriate

di stance between rival groups of denmonstrators during a
denonstration; that maintain access to private and public property
in workplaces; and that forbid damage to public or private

property.
The of ficial policy papers of Amsterdam nmake clear that
there will be no tolerance of violation of five specific

conditions prohibiting : weapons, petrol bonbs, barricades in the



street, racist statements, and, in general,’danger t0 the safety,
heal th, or honour of other citiZens. Recognizing the history of
arnmed bands during the Wi mar Republic, Germany also regularly

12

prohi bits any objects that. could. be used. as weapons, either

of fensive or defensive as well as, like the Netherlands, forbidding
hat e speech.

Local authorities can and should properly retain an

autho_ity to prevent a denonstration fromentering any place from
which all. other nmbers of the public have been excl uded for
reasons of their safety.or the safety of others. For exanple, the
danger of an explosion is an adequate reason for preventing e
denonstration fromproceeding. So is the presence of injure
citizens awaiting the arrival of help in the form of anbul ances.
More generally, the police can properly be left with authority t
change conditions in what are legitimtely enmergency situations.
CircunstancEs permtting, police should approach the |oca
authority and 'if necessary’ the court for a variation of th
conditions inposed on the denonstration

2. There are a variety of conditions bearing on the

managenment of denonstrations that deserve special consideration
12 Simlarly, Art. 53 of the local police regulation 01

Anst erdam f or bi ds anyone from possessing, in public places anc
bui | di ngs aCcessible to the general public, an object or a

subst ance obviously intended to disturb public order



We believe it is reasonable to require neeting with the authorities
and, in connection with that, the designation of representatives
who can speak for the denobnstrating organization. Although it is
difficult to enforce, it also nakes sense to require a sufficient
nuhher of marshals for the nunber of denobnstrators (g4g;, one
marsnal tor every fifty denbnstrators) and to insist that they be
menbers of the nrqgani zation, clearly identifiable, unauued, and
identified to the authorities so that contact with them can easily
be made during the denpnstration

We recomend strongly agai nst any requirenent that the

organi sers of a denpbnstration post a bond for potential damage
arising fromthe denonstrgtion or be required to pay for the costs
of policing the denpnstration. Denonstrations are the denocratic
tactic of the poor and the powerless. Such conditions would
frequently deny thent one of their only sources of dempcratic
pnlitical influence. Individual: who uvauac: UL. encourage aanage to
property or harmto individuals can of courSe be held |iable under
normal provi sions of |aw

or demonstrators. In principle we are in favour of the creation of
such a fund to conpensate innocent victins of harm caused by
denonstrators. W haVe not, however, investigated the ways in
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whi ch such a fund shoul d be financed and we are therefore unable to
make any reconmendations in this regard.

3. Several possible conditions cause the greatest concern

and the nost conplicated i ssues. W have addressed three in
particul ar.

First, local authorities should 393 as a general rule be

enpowered to deny a denonstrating group the right to denonstrate in
a particular place or at a particular time on the ground that the
denonstrators will be attacked violently by their opponents. The
only exception to this rule recogni zed inithe countries we have
exam ned is where the police are denonstrably unable to provide
protection for the denpnstrating group despite bearing the costs
and inconveni ence of a very substantial effort to guarantee the
safety of the denonstrators. To allow hostile parties to prevent

a denonstration by threatening violence is to give themthe very
freedomto foreclose a fundanmental denobcratic right which the state
nust deny itself. The only answer is to restrict the activities of
the viol ent opponents cmthe denonstration, not the peacefu
expression of the denmonstrators.

We do not believe that there is any distinction to be drawn

inthis regard in terns of whether the denobnstrators intend to
provoke their UpyuncuL: by the peaceful denonctration. Thin 1': too
difficult a matter to determne and too easy a conclusion to
mani pul ate; it should nmake no difference. Nor should it nake a
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di fference that the denonstrators want to march peaceful ly through
a "hostile" area. Speaking to those hostile to themis part of the
denocratic rights of citizens; although

on denpnstrating in the

i Mmediate vicinity of either courts or parlianments.

hand, each of the nations we have exam ned nmakes a substantia
effort to pernit any denonstration, including those addressed to
courts or parlianents,

target.

Africa. , the parlianent,

and the offices of the state president should be allowed within
sight and sound of their target. However they can be kept at a
sufficient distance (for exanple,

500 neters) that the officials

occupyi ng these offices are not endangered; prevented from doi ng
their work by noise and commoti on,

Africa. Individual denonstrators can be arrested in the

1

I

I

or | anguage group in South



Net herl ands and Germany if they violate a general PFChibiti Ch O
hate speech found in their crimnal codes;13 the prohibition also
often appears as a condition of approval of the denonstration
Simlarly words and behaviour likely to incite racial or, in
Northern Ireland, religious hatred are specifically forbidden by
British aw. (See Appendix B.) On the other hand, such
prohi bitions night well be considered unconstitutional in the
A
United States. 14
We believe that this issue of hate speech is of great
i nportance in the present context of South Africa. W believe that
the society in South Africa is too dangerously divided by suspicion
and fear and too tenuously united by hopes for a unified future to
insist that local authorities permt denonstrations intended to
inflame hatred and incite fear. Until the national parlianent
acts, we believe that |ocal authorities should be authorized to
prohi bit denmonstrators frominciting hatred and fear of other
13Article 130 of the German Criminal Code states
"Whosoever attacks the human dignity of others in a manner
liable to disturb the public peace by
1. inciting hatred against a certain part of the
popul ati on,
2. inciting to violent or arbitrary acts agai nst such
part of the popul ation or
3. insulting, maliciously ridiculing or defam ng such
party,
shal | be punished by a termof inprisonment of not |ess than
three nonths and not exceeding five years".
14 See R A v. v. St. Paul, No. 90-7675, decided by the U.s.
Suprene Court on June 22, 1992.
34
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15 See Sect.
2.4 of National Peace Accord.
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1. The

Use of Force in the Policing of Denpnstrations.

I ntroduction

We believe that the nost difficult questions arise in the

area of mamnagi ng a denonstration after it is under way and not in
the area we have just discussed of negotiating the conditions under
whi ch denonstrations may be hel d. Managi ng a denonstration after
it is under way, just as much as planning it, is a

responsi bility of the organizers,

j oi nt

the police, and, where feasible,

| ocal authorities. Thus, to facilitate a change of behavi our of
crowds (towards nore peaceful actions)

we enphasi ze the crucia

i mportance of negotiation and communi cati on-where possi bl e durina
the course of denpnstrations.

Thi s_enphasi s has various conponents: (1) Negotiations

bet ween police and denonstrators need to be, where possible,

conti nuous and visible, not only "behind the scenes."” (2)

Establ i shrent of clear c

hannel s of conmuni cation during the course

(3) In the

, both police and denonstrators

shoul d neverthel ess attenpt to establish channels of comruni cations
during’ denonstrations.



L

Still, sonetimes shared responsibility breaks down, |eaving

very troubl esome issues as to the use of force by the police. W
now turn to these

It is inmportant initially to recognize that the very rea
difficulties of handling denobnstrations in some particularly

troubl esome situations would not be reduced by forbidding the
exerci se of the denmocratic right to denonstrate. As the South
Arrican Police have noted, thousands of unauthorized denonstrations
take place now wi thout any substantial violence. Mreover, even if

it were possible to tell in advance what denonstrations were likely
to result in violence -- a very questionable prediction in many
cases -- prohibiting the denpbnstration nmight well not prevent that

vi ol ence. Indeed, an effort to disperse a denonstration that had
not yet becone violent risks encouraging violence by inflamng the
partici pants and by disregarding the inportant role in managi ng the
denonstration that can be played by the organisers.

We t herefore enphasize that the South African Police have no
obligation to assure the dispersal of a denmpnstration only because
it is conducted wi thout prior notice or in some other way violates
the I aw wi t hout threatening violence or massive disorder. The
obligation of the police is to facilitate peaceful denobnstrations
while preventing injury to individuals, danage to property and, so
far as is consistent with recognition of the inportance of

| denonstrations to denocracy, interference with the rights of

ot hers.

37



We will discuss our reconmendations Wth regard to the use

of force in policing denobnstrations in two sections. First, there
are the questions with regard to the rules for use of lethal force,
sub-lethal force, the power to arrest, and other possible

16

powers. These rules are of great inportance, but we are aware

fact that the justification for using various |levels of force often
depends not just on the activities of the denpnstrators but al so Chi
prior tactical decisions made by the police. Thus, in the Second
section, under the use of force in policing, we will address what
we believe are the nost troubl esone practical problens of policing
denonstrations, using these exanples as a way of adding clarity to
the necessarily vague prescriptions regarding the use of force.

M

16 Closely, related to these questions are those involving the
scope of intelligence gathering and any necessary systens for
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A. The Applicable Legal Rules with Regard to Poli cing.

1. The Use of Lethal Fozgg. For the use of l|ethal force,

we recommend the rule followed by Germany, the Netherlands, nost
jurisdictions within the United States, Australia, and G eat
Britain: that lethal force is only justified in policing a
denonstrati on when the conditions make avail able the genera
justification: for the use of lethal forne fauna in prinniplb: nF
crimnal law and crimnal procedurel 7. There should be no
addi ti onal power LU use chhal EULuc ainyly because the activities
are part of a large-scale denbnstration. There should, of course,
be no less justification for using lethal force because a
denonstration is involved. Thus sel f-defense, protection of the
lives of others, and prevention of certain very serious violent
crimes justify the use of lethal force. The protection of property
normal Iy does not. In principle, lethal force should never be
justified to disperse a crowm, | et alone when a crowd is
retreating

The only broadening of that rule to which we gave serious

consi deration would be to allow the use of lethal force, as e |ast
resort, to prevent a crowd from occupying certain highly synbolic,
17 The legal position in South Africa regarding the use of

lethal force to effect an arrest does not formpart of the brief of
this panel, but needs clarification
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correspond to the

whi ch

dcnonstfators can be kept at d

On bal ance,

however ,

1")

upon two matters that go beyond 5

there are enforcenment devices.

Most inmportant, it depends upon the
.gpilizy_.oF the of denpbnstrations tc
prevent the

denonstrators from engagi ng i n behaviour that t
smal | er, arnoured,

air-conditioned vehicles to

denonstrations that are becom ng dangerous.



single vehicle ana requiring Lhcmto disenbark frnmit, perhaps

, under threat of fire, increases the need for defensive fire and the
risk of death to all parties.

2. The use (of non-lethal force. The general rule in

continental Europe is that sub-lethal force nust be proportionate

to 'the need, reasonable in the circunstances, and nminimal to
acconplish what is required. Its appropriateness depends upon what

is at stake. Simlar notions are plainly applicable in G eat

Britain, Australia and the United States; it is to deal with the

i nherent vagueness of these prescriptions that we address certain

troubl esone situations in the next subsection. At this point we
have only one general observation and one procedura
recomendat i on.

Al the parties agree with the police of the other countries

we have obsetyed that there is a requirement of mnimal force in
pol i ci ng denponstrations. But behind this agreenent there lies a
certain anmount of confusion about how to interpret that

requi rement, which may have any of several meanings. One inportant
meaning is that, given a specific goal, no nore force should be
used, and no nore harm shoul d be done, in acconplishing that goa
than is absolutely necessary. To apply this neaning in practice,
a police force may insist on a slow escal ation of steps and
war ni ngs. For exanple, police procedures mght: specify that

bi rdshot could only be used after the failure of rubbershot or
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pl astic or rubber rounds, and these could only be used after tear-
gas, and that only after water cannon or sneeze machi nes had been
tried.

wise withinits own limted realm this definition of

m ni mal force does not, however, address the (question on what
occasi ons for what goals any force shoul d be used. Thus, another
meani ng of the requirenment of mininal force would limt

y the occasions on which any force would be used to

subst anti al

di sperse a denonstration, or any force beyond the arrest of
articul ar denonstrators. 18 W have em hasi zed that question in

p P

di scussing the response to a denonstration which has not been the
subj ect of notice and negoti ati on.

closely related to this second meani ng, "m ni mum force"

could include the broader requirenent that certain kinds of sub-

| ethal force would not be authorized where the goal did not warrant
such force. In this third nmeaning of "minimmforce" there would
be specific limtations not only on the use of |ethal force but

al so on the use of various forns of dangerous sub-lethal force.
For exanple, even a crowd that was damagi ng property m ght not be
subjected to certain forns of sub-lethal force unless, and until,
its actions posed nore serious dangers. The last definitionis in
operation in a nunber of the countries we have observed.

18 This is the position apparently taken in Sect. 3.2.5.1 (vi)

of the National Peace Accord which require, for the use of any
force to disperse a crowd, "a danger to the public safety or to the
safety of any individual or to any valuable. .property."
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The Net herl ands, Germany, and Bel gi um have a variety of

rules affecting the use of various sub-lethal devices. Each of
them forbids plastic and rubber bullets altogether as part of a
strategy designed to reduce the risk of |ethal violence by either
side. The Netherlands restricts the use of tear gas to specially
trained units and i nposes procedural requirenents such as an order
of the general police commander as well as suhstantive requirenments
that the cromd is posing an i nmedi ate and serious threat to persons
or property and that the crowd has an ample opportunity to fl ee.
Wt hout enbracing any specific recommendations as to

specific sub-lethal forns of crowd control, we reconmend that the
guesti on be addressed nore fornmally by the Mnister of Law and
Order in consultation with the Police Board and that he be charged
with establishing a set of rules prohibiting or regulating the use
of particular, sonewhat dangerous devices including rubber and
plastic nmunitions and tear gas. The fornal review should result in
the publication of proposed regulations in the Governnment Gazette
and the public should be invited to coment on them In this
connection, we strongly reconmend careful consideration of the
systens developed in the United States, Geat Britain, the

Net her | ands, Bel gium Germany, and Australi a.

3. Arrest and O her Legal Powers. The_ arrest of

i ndi vidual s engaged in or encouraging violence or the destruction
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of property is the much preferred alternative for dealing with
these dangers during a denonstration. Using this option requires:
- _adequate ihtcll

gence on the behavi our of

i ndividuals with

in the denmonstrating group

-- highly trained arrest units able to nove quickly

into the crowd and sei ze the individual

Anst erdam for exanple, has special units

Each of these

nati ons pays special attention to the use of caneras to gather
evi dence that can be used at a trial at a |ater date.

each of the countries

It is inmportant for South Africa to have the sane capacity

to make arrests.

dahgers that a few individuals can present in an otherw se peacefu
denmonstration. This

i ndi vi dual s are beyond the control of the organisers of the
denonstration and their marshals.

froma riVal group



posed by the use of gOVernnent inforners or agents to secretly spy
on political organizations, those serious problens
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4. Met

hods of Enforcenent of Rules Re ardin Policin

Denonstrati og; i ff T h- JL__ ig.f_ _ g
a

, hOmever, there should not be a

separate system for handling denonstrations.

partles in a way' that is inpossible for other

i nteractions.




is |liKEly to be a confrontation |leading to conflicting allegations
of w ongdoi ng.

In its subm ssion, the ANC has recomended that a commi ssion
shoul d be available to provide nonitors at the request of
denonstrators. W believe that recomendation is a very useful one
whi ch shoul d be available to all parties and night well be funded
I ntimdation.

n

In general we believe that post-ihcident independent review

is a powerful influence on police behaviour during a denonstration
for the police are aware that the reviewers will demand to know
what options were considered and why sonme were discounted. It
shoul d be borne in mind that police officers are not only

i nfl uenced by | egal sanctions, but also and nore inportantly by
golitical consequences. The sane would of course apply to
denonstrators. Thus nmuch will depend upon the attitude of
influential groups in South Africa. In a political climte that
abhors vi ol ent disorder, provocative police action, and the use of
excessive force, policing will be restrai ned because careers nmay be
at risk. Wiere the climte is extrenely tolerant of such police
actions, there is little incentive to use restraint gq: to ensure
that subordinate officers conply with higher level dircctionc.



In the Unlted

States, Great Brltaln the Netherlands Bel gium Germany, France,
Italy, and AuEtralla W hope that the resni? would be on
1ncreased

sophi sti cation anong those who

Before turning to these, we

shoul d enphasi ze t hat

confrontations are frequently not inevitable.

In many cases,
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Equal ly inmportant, the need for confrontation can be
substantlally inmpeding traffic or cormerce. Thelr natural phy5ica
contours make it unlikely that the denonstretlon WII spread out
uncontrollably 1n the formof a rlot, although this happens
occasionally. The

advant ages to the

organi sers are the

availability of _ a stage,

power | i nes, | oudspeakers,

and ot her

facilities.

denonstration. Thls too decreases the |ikellhood of confrontatlon
1. Picketing. For several reasons,

pi cketing presents an

easy subject of policing. It is generally static,

smal | -scal e, and

SO



ose

line. The pl cketers have an

ess to the bullding or location they are

Thelr right is to peacefully persuade people at the
, hot to inpede entrance. Peacee

ted



prevent the denonstrators from

gathering in the city centre elther by requestingegmal!l groups to
depart fromthe area as they attee

or ordi nance prohibiting

traffic would be entirely a

Net her | ands,



| ater be arrested and prosecuted for any offense the

conmitted.

y may haVe

3. Pa

aceful Denobnstrators Qccugyi ng a Govarnnent Buil di ng.

In all of the countries we haVe studied

The matter would not, of course,

be treated as some synbolic formof treason or insurrection, but
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the denpnstrators are then allowed to | eave on their own, being
arrested after they have |left the building. 19

The inmportant point is that in no place that we have

consi dered woul d nore substantial force be used than is required to
arrest and 'renove the occupants despite the occupation of a
government building. Any nore force than this is likely to appear
di sproportionate, causing synpathy for the denonstrators and their
cause. It would also be likely to incite resistance by the
denonstrators or observers and thus |ead to a dangerous
confrontation with the poli ce.

4. A Potentially Violent Confrontati on Between Two Hostile

Grougs as the Results of a Denonstration. There are two
possibilities here. The first, we have already addressed. If a
group of peacetul denonstrators is likely to be attacked by a
hostile and rival group, the police in each of the countries we
have exam ned will nake every effort to protect the peacefu
denonstration and arrest those attacking it. There is no effective
distinction to be made in terns of whether the peacefu
-denonstrators intend to provoke viol ence agai nst thensel ves or not.
In either event they nust be protected. Nor.can they be denied the
right to travel in areas largely popul ated with nenbers of a
hostil e group. Freedomto travel anywhere in the country is also
19 Incidents involving violent terrorists hol di ng hostages of
course require entirely different police response.



r group. That risk

Large groups noving toward a

confrontati on,

even carrying stones and bottles, cannot be
separated by the use of |ethal force,

save for the circunstances

nmenti oned above.



Pol i ce haVe described in its second submission several widely
accepted procedures for dealing with this problemincl uding:
assuring that a march continues until it is in a safe |location for
the group to disperse; having the organi zers provide vehicles to
nove the denponstrators out; and providi ng substantial police
support during the dispersal period. W strongly endorse these

. measur es.

5. A Police Unit Under Attack with Stones and Bottles. It

is, of course, appropriate to use the police to block the path Ou
a denonstration the object of which is to endanger others, destroy
property, or deny access to a governnent or a private building. In
this situation the denobnstrators and their |leaders are likely to
resort to throwi ng stones and bottles, or even petrol bonbs, to

di spl ace the police or nerely as an expression of frustration and
hostility. "Assum ng the police were unable to prevent the
assenbly of the denpnstrators or to disperse them for exanple, by
the use of’ nounted patrols, and assuning that negotiation is
fruitless, what should the police do?

of fensi ve acti on agai nst denonstrators standi ng at sone

di stahce and throwing mssiles will in nmost cases stoke the crowd’s
anger and rebellion and incite stronger police responses. On the
ot her hand, the police should not retreat, |eaving the target
exposed to damage at the hands of an unruly and violent crowd. |
nost of the countries we have exam ned the preferred tactic woul
56
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di stance they would | ay down

Bel gi gp and generally in Gernany,

pl astic Bullets.

| aw They woul d be recognlsing that there are two battles taklng

pl ace. one currently on the ground and the second soon to be 1n the
press

The problemin this situation, as in the one that follows,

igthat it ie extremeiy difficult for supervisors to mmintain
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control of police on the line. Assaulted with stones and bottles,

| et al one petrol bombs, sone poliCe officers are likely to respond
with rage. If one person then fires lethal amunition, eVeryone is
likely to fire. The only answer for this is careful training,
careful supervision, proper protective gear, and equi pnent with
non-1 ethal means to hold an angry and hostile denonstration at bay.
Al of this requires planning ahead.

6. Someone Wthin the Goun of Denonstrators Fires Ugon the

Police. This situation may be very much the sane as that described
within the denonstrating group is firing a gun at the police. This
occurred in Gernmany in Novenber 1987 during a nassive denobnstration
agai nst the construction of the Frankfurt Airport. The result Was
the death of two police officers.

In this situation the police should try to arrest those
denonstrators using | ethal weapons, if this can be acconplished

wi th reasonabl e safety. If the denonstrator cannot be arrested
safely, even by specially trained arrest units, other specially
trained units should be used to target the effendi ng denpnstrator
with preventive fire. Only the person firing on the police should
be a target. The others are not responsible for his actions, which
may i ndeed be those of a provocateur hostile to the ains of nobst of
t he denmonstrators.
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C. The Hardest 0229131 A Situation In Wich

There Is A Serious Ri sk That The Police WII Be Enqulfed By A
Hostil e Denonstrating G oup.

to nenbers of a lcivai group, to governnent officials, or to
property. Al the experts with whom we haVe tal ked enphasi ze t hat
continue towards their goal, is damage to property.

group when they reach their goal, we nust address the question
whet her there are any situations in which |ethal force may be
required and justified. W believe the | egal stahdard, based in
the lay of selfedefence, is clear enough. Since the police are be
permtted and encouraged to stand their ground in situations |ike
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those we haVe described, they may resort to deadly force if, but
only if, they reasonably believe that any substantial delay in
usi ng such force woul d severely endanger the lives of one or nore
of the police or other people. The difficulty, as so often, is in
appl yi ng the standard.

The danger and the great fear it is likely to arouse is well
descri bed by Anthea J. Jeffery in her book, "Riot Policing in
Per spective."

"Rioters in Europe may be violent toward a policeman who

falls into their hands, but they would rarely fatally

injure or kill a menber of the force. In South Africa

there appeans to be no such restraint... Policenen

know, accordingly, that they can expect little nercy from

the mob. This is borne out, for exanple, by events at

Daveyton in March 1991, when a policeman, who becamne

i sol ated from his coll eagues and surrounded by an angry

crowmd, was repeatedly stabbed and hacked to death.

The result is that xclose contact’ measures are

i medi ately rendered unusabl e, except where the police

have sufficient nunbers to guarantee agai nst being

out fl anked or surrounded or having their formation broken

upr’ Under any other circumstances, there would be too

great a risk of one or nore policenen being seized by the

nob and, quite probably, killed." (Page 95)

Facing a hostile crowmd | g different fromfacing a hostile

i ndividual. A constable with a firearmcan be expected to all ow
events to develop to the point where he is quite sure of the
dangerous intentions and capabilities of a single individua

wi t hout a gun before using the pistol to prevent an attack. But
"with ten, twenty or thirty angry denonstrators. In that situation
letting the approaching group get close to himwll nean that it
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may be too |late to defend hinself,

al t hough until they come within

reach it will often be Idifficult to tell whether they intend

viol ence to the constable.

It is also likely to be exaggerated on nany

occasi ons. (Qbviously deadly force is justified in this situation
where failure to use it pronptly would severely endanger the lives
of one or nore of the police. Plainly, deadly force is not
justified if the denonstrators are sinply determ ned, disorderly,
or defiant, but not homicidal. The difficulty is in telling the

by reacting with lethal force

either too' quickly 9; too slowy -- is the basis for our npst

i mportant recommendation. h

occur. Explicit advance discussion with the organi sersh the use of
physi cal barriers the novenent of reinforcenments, the availability
of sub-Ilethal equiprment, the devel opnment of sophisticated tactica
contingency plans -- all these and nore nmust be directed to

avoi ding the situation we have described. For once it occurs,
there is no satisfactory solution



More specifically, we can reconmmend only the foll ow ng:
-- Wien there is specific reason to believe that the
participants in a denonstration are likely to
out nunber the avail able police gag are likely to do
infjury to the police if they are not stopped, units arned
with | ethal Wapons (not nerely hol stered revol vers),
i ncl udi ng shotguns shoul d be avail abl e but at a distance
behi nd the nmpst exposed and endangered frontlines of the
police attenpting to bl ock the denobnstration
Preferably, they should be kept out of sight unti
needed.

and di spensing
the nost effective range of sub-lethal "distancing"
request of the officer in charge of policing the
denonstration. EVen thereafter, use of lethal force should
greater precision 'the situations in which |ethal fotce
shoul d be "cad to prchnt
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I1l. The organi zational and Training Inglications of

our Recommendati ons.

A. overall Training

We have recommended a new set of principles with regard to
denonstrations and a different concept of how denobnstrations shoul d
be managed. These require a departure fromthe role the South
African Police may have been expected to play in managi ng
denonstrations in the past. If our recomrendati ons are adopted,
there should be a conprehensive review of present police training
in this area.

At one level, what is required is a new enphasis on

particul ar techniques and tactics. The concept of shared
managemnent - and responsibility anpbng the police, local authorities,
and the organi zers of denonstrations means that there nust be
increased training in negotiations and in ways to cooperate with
the organi sers of denonstrations to defuse situations of actual or
potential confrontation. At a purely tactieal |evel, the changes
we have suggested with regard to the use of force will require
expl ering and mastering new equi pnent, reducing the enphasis on the
use of |ethal weapons, and nore attention to the social and
psychol ogi cal factors that will influence both police and
denonstrators, particularly at tines of stress. The Netherl ands,
for exanpl e, enphasizes the last in its training.

66



We woul d particularly like to enphasize one point, draw ng

on the experience of New York City. Human rel ations training,
"designed to equip the officer with the know edge and skills
necessary for working with persons who are different from hinsel f,
shoul d be’a central part of |aw enforcenent training. Conveying
the necessary insights and skills in this crucial area requires
nore than | ectures. Role playing, workshops, and other interactive
traini ng met hods shoul d be enpl oyed. Topics such as prejudice,
hate, racism discrimnation and bias should be included in the
wor kshops. The training sessions should enphasi ze comruni cati on
skills including listening. In multicultural societies "human

rel ations" traihing nust also include cultural awareness. The

hi story and di stingui shing characteristics of each major culture
shoul d be introduced. Menbers of the various cultures should be
invited to assist in both the preparation of the course materia
_and the classroom presentation

8. Major Organi zational Decisions

At a broader level, there would haVe to be an effort to

reduce the paramlitary quality of present thinking and training
about dempnstrations and to devel op new attitudes nore |ike those
that have developed in the | ast two decades in the United States,
Western Europe, and. Australia. Qutside assistance by police
experts fromother countries nmay prove to be essential. W
therefore recomrend that the assistance of such experts are sought.



In the countries we have exanined there are two basic npdels

of organization for public order policing. In Belgiumand France
special units of the police bear the primary responsibility for
policing denonstrations and riots.21 In the Netherlands, G eat
Britain, and the United States the primary responsibility is borne
by the police units which have a daily responsibility for the
normal policing of the area. The forner tradition involves a nore
mlitary-like structure and tacti Ce. The latter is nmore in the
line of civilian policing and can allow nore flexible tactics.

Most countries involve a mixture with an enphasis on one or the
other of the classic forms. W reconmend thatethei South African
Pol i ce enphasi ze broader roles for well-trained but normal police
units, along the nodel of Great Britain, the Netherlands and the
United States of Anerica.

The advant ages of placing principal reliance on special,

nobil e reaction units are these. The units can develop a
substantial repertoire of coordi nated novenents and actions and can
devel op experience at all leVels which will increase cal mand
rationality under stress. Broad reliance on a specialized reaction
21 In Bel giumand France only the (nobile) gendarnerie, and in
Germany only the Bundesgrenschutz, are organi zed, trained and

equi pped for the contai nment of very serious, potentially violent
clashes in the framework of public order naintenancei These police
forces can be categorized as "third forces": between the civi
police and the army. In Belgiumand Germany the civil police
forces only have very linmted capacities to contain public

di sorder. In France the (national) civil police has its so-called
"Conpagni es Republicai nes de Securite": their organization falls
somewhere between the "normal " civil police units in nbst coun ries
and the special nobile units in the gendarnerie police forces.
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police fromthe burden on their

unit also relieves the ordinary

time and, inportantly, on their credibility that can flow from
pUblic order policing. The latter is often thought to be a
particularly inportant advantage. Public order policing invol Ves
not sinply with

knOM criminals, and thus can cost the police dearly in ternms of
reputati on and support.

The di sadvantages of relying primarily on a specially

trained reaction unit are also well known. Its expertise leads it
u to assunme control in any situation where it is called in, although

it will not know the background of the denpbnstration or riot nearly
as well as the police officers who are assigned to the area.
it will have no responsibllity for the aftermath

Equal | y i nmport ant,

g . . . . .
and thus has no major incentive to be restrained. Finally, because
speci ally dedi cated reaction units are under-occupi ed nost of the
time, they are generally kept small; and, being small, they tend to
of fensi ve action, a tendency

strongly reinfor

nore force and

policing. This in turn encourages opponents to use

to beconme nore violent.

Believing that there are great advantages to mmintaining

rea, we

the commanders with territorial responsibility in that a

recomend that primary responsibility be given to local police for
any denonstratibn that they can be trained, equipped, and organized
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to handle. There is n

their relati

O nore important resource

one with the | ocal commun

or the police than

ity. There is no resource

that is nore in doubt in South Africa. There is no situation that
threatens that crucial resource nore than the policing of
denonstrations. This is the argunment that |eads us to urge primary
reliance 0

conmunity policing for norm
The organi zational node

can maintain a high |eve
primarily on a single,
countries we have exam ned
organi zational structu

t he custoner who

menu of specialized units that
can interact, chooses fromthe
aid of the police resour
authorities nust a

there and nu

publ

comuander remains in charce
the formof public O

Thus, for exanple,

m ght be

of personne

denonstrati on.

n |l ocal policing of denonstr
of sophistication without
nat i onal

have managed to acconplish th
re that t

advi sed by full-tinme prof

ces already under his comand.
ssure that the necessary spe
st assure that a | ocal comman
c order probl em knows what the
for this is the cent:

rder policing

in Geat Britain any of a num

i nvol ved

ations as well as efforts at

al tines.

we are urging is only useful if it
rel ying

mobil e unit. A number of the

is by an

teats the local police commander as
essional s who know t he

can be called upon and the way they
menu what he thinks will do best in
Centra

cialized units are

der confronted with a

y can do for him But the |oca

al principle of

that we are proposing.

ber of types

in policing a. particular
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1. Ordinary constables who receive a linmted

amount of basic training in handling

denonstrati ons.

2. 8mm ronctabl oc who rcccch a greater

amount of nore specialized training in

handl i ng riots.

These first two levels are nerged in the Netherlands where everyone
recei ves six-weeks’ training in the responsibilities of
participating in nobile anti-riot units.

3. Arelatively specialized, highly trained

anti-riot unit.

Unlike the first two groups of participants, this |ast would be
smal | andhwoul d not have other responsibilities. It would, for
exanpl e, be prepared to handle a crowd throwi ng stones and bottles
and it would be equipped with the necessary vehicles. The snal

hi ghl y-trained group would thus be famliar with cl ose-contact work
which is often dangerous.

In an ordinary denonstration, constables with a m ni num of

training mght be used in the first instance to guide the
denonstrati on al ong an agreed upon path. If a denopnstration turned
into ariot the highly-trained anti-riot unit mght then be called
in. As the situation was brought under control, the officers with
an internediate level of training mght be used to naintain the re-
established order and free the anti-riot unit for other duties.
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In addition to these divisions of basic crowd contrc
responsibility, officers trained and serving a tour of duty in

hi ghly specialized unit Could be called upen by the territoria
conmander. I n the Netherlands there are such specialized units fo
arrest, control of informantsg the use of horses, and the use 0
such non-| ethal weapons as tear gas and baton rounds. If there W
gunfire fromthe crowd in the Netherlands or Great Britain or th
United States, a SWAT team or an arnoured response unit could b
cal | ed upon.

Needl ess to say the training, transportation, and equi pnen

of each of the units we haVe listed would be different an
specialized to its purposes. But each of the specialized unit
woul d be headed by an officer of a lower rank than the territoria
conmander who cal |l ed upon them and each woul d operate under th
territorial comrander’s direction

In recomendi ng sonme variation of this pattern for the Sout
African Police, we are well aware that it is an extrenely demandin
formof policing. W are convinced that the South African Polic
have the capacity to inplenent our reconmendations. W sugges
that the South African Police consult with police forces el sewher
that have been applying these principles for sone.tine. PreferabL
these consultations should take place under the auspices of th
Peace Accord.
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The only exaeption to the rule of overall comrand in the
hands of the territorial commander would be in the extreme case
where a mlitary or gendarnerie unit would have to be called in
because the level of lethal force being used by forces arrayed
agai nst the police was sufficient to require equi pnent (such as
aut omati ¢ weapons, hand grenades, or tanks) and training nore
frequently found within nmilitary units and nore appropriately kept
out of civilian policing.22
Thus, the Netherl ands, Bel gium and Gernmany use such specia
units under the conmand of civilian mnistries when and if heavy
equi prent such as hand grenades or autenmatic weapons is needed. In
South hfrica we could only envisage such heavy equi pnent in use if
there was the equivalent of a battle underWay between wel | -arnmed
rival groups. For that hopefully rare occasion, W believe it
woul d be better to rely on mlitary units under the authority of
the Mnisteg of Law and Order, as in Germany and the Netherl ands,
than to have police specially trained and equi pped for pitched
battl es.

- #
22 In the Netherlands special units fromthe Marechaussee (a
smal | gendarnerie force) and the arny can be called in: In Bel gium
and Gernany these situations would be handl ed by especially trained
units of the gendarnerie and Bundesgrenshutz; the arny woul d play
no active offensive role in these countries (one of the advantages
of a "third force").
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C. Types of Equi pnent and Length of Training
aThe understandings with regard to the use of force di scussed
in Section Il. above have obvious inplications for equiprent and
training. The very limted authorization for use of |ethal force
suggests that hol stered sidearns should be the only formof |etha
weapon carried by ordinary units charged with riot control or even
specially trained units intended to deal with an angry crowd
throwi ng stones, DOLLlI es and pelLLul humus. MJLm chhal wcayuu:
should be held in reserve in the hands of units which will only be
brought forward if there is reason to expect danger to life and
then only on the order of the | ocal commander. H
Al t hough birdshot fired froma shotgun may be sub-I et hal
there is no way for demonstrators to know what is being fired from
the shotgun. Therefoxe we Lacommrend that shotguns be treated as
| et hal weapons, handl ed by separate units and held, out of sight,
in reServe for occasions where life is threatened. otherw se
denonstrators will react as if they are confronted with a shotgun
| oaded as a | ethal weapon. The reduction in |ethal weapons we
propose requires that there be a substantial range of other
equi prent 33 and d suphl sLI uet ed undeLulLaudl ug uE Lauli ua.
Reducing the use of lethal force also will require increased
sophi stication and training of all levels of police involved in

- --t
23 See Sect. 3.2.5.1 (vii) of National Peace Accord.



denonstration control. An ordinary South African constable now
recei Ves four weeks of riot control training out of a six-nobnth
course. A conparable constable in the Netherlands receives six
weeks of training out of a one-and-one-half eyear course of
instruction, including | essons in crowd sociol ogy and psychol ogy,
the effects of physical and nmental stress on one’s own group
tactics, and law. In addition there is a onerweek annual refresher
and a sam -annual exercise. in crowd puuLLul (or every orr’icer
There is an additional four weeks of training for the specialized
arrest units which are sent into crowds to arrest those engaged in
or inciting violence.

at

In this regard the reSponsibilities of conmmandi ng officers

needs stressing. Public order operations involve police acting
corporately in relation to a crowd acting as a collectivity. It is
essential that police officers be properly disciplined and that
those who command them are properly trained. Effective planning
and preparation tends to maxim ze control over events and inhibits
confrontation and over-reaction

Finally, we believe that the effectiveness of the joint

management of denonstrations and the safety of all can be advanced
by substantially increasing the role of underepresented groups in
police |l eadership in this area. The crucial decisions about police
action fromthe tinme of notice and negotiation through tc the time
denonstrators return hone are nade by senior police officers who
shoul d have the know edge and enjoy the trust that cones from

75



famliarity with nenbers of the | eadership of the denonstration and
under st andi ng of the causes of its participants. W recogni se that
this requires far nore than a single directive; energetic
recruitnment, careful selectien, pronotion and well planned training
take tinme. But the tine to begin that path is now and the way to
begin it is with bol dness of’visiou

CONCLUDI NG REMARKS

We were charged by the Comm ssion with reporting what

treatment of denonstrations in South Africa we believe was dictated
by reason, fairness, and, above all, a respect for denocratic
principles rooted in the tradition: of the WsLern uatlons. In
carrying out this charge we have carefully considered and

ext ensi vel y debated whet her our answer is applicable to conditiqgns
in South Africa, and we have concluded that it is.

One final point of context does, however, seemto us essentia

to enphasi ze. The various opportunities and probl ens that
denonstrati ons present today are just one part of a much broader

pi cture. To lose sight of how our recommendations are related to

a far greater task of building a true denocracy woul d be short-
sighted and likely to lead to bitter disappointment. Four
connections are, we believe, central

"First, our various reconmendations thenselves are connected as
part of a single Coherent package. The npbst inportant connection
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is the one with which we began : effective egg peacefu
denonstrati ons require cooperati on anong organi sers, |oca
authorities, and police which in turn depends on prompt,

continuing, and fair procedures and very restrai ned use of force.
We belieVe that South Africa should strive for an integrated policy
on denonstrations to be enbodi ed i n conprehensive | egislation and
systematic efforts at organi sationel change. This is not only the
view of the panel. Al the parties maki ng subnissions to the

Conmi ssi on enphasi za, in one way or another, that Lhe tine has come
to change many matters together

The second connection ishthis. To begin, one nust start

somewher e and t he Commi ssion began by aski ng us about
denonstrations. But handling denobnstrations requires considering
closely related policies that were beyond our brief. W have
mentioned several subjects that bear inmportantly on our subject but
al so affect nmuch el se. Hate speech, for exanple, is not primarily

a problem of denobnstrations. Nor are the very significant

guestions as to the pernissible scope, in a denocracy, of
intelligence gathering about non-violeht political organisations.
We have di scussed picketing in general but were not expected to

pl ace our recomendati onsi nt he. broader context of recomendations
for South African |abour |aw. W do not belieVe our

recomendati ons woul d change if these inportant areas were included
in the picture, but their resolution will shape many of the
consequences of our recommendati ons.

77



As to one very closely related area, we are nore concer ned

We have proposed new rul es w thout proposing new referees -- ne
structures to enforce them W are acutely aware that if th
peopl e of South Africa are to have confidence in those whom we hav;
recormended be responsible for the planning and policing O:
denonstrations they will have to be assured that the police anc
others will act in accord with the approach we advocate. It is
essential that nechani sns be established for scrutinising the
conduct of the activities of all those inVO Ved in denonstrations
the policing of denpnstrations but applies to policing generally.
Al though this is not an issue that falls within our mandate as a
panel, it is central to the success of our recomendations. W
reconmend that the Col dstone Conmi ssion exanmine this inportant anc
contentiogs issue. Its recomendati ons woul d include, but not Db(
l[imted to, the question of denonstrations that has concerned us
Third, nowhere is it clearer than in dealing wit

denonstrations that politics and | aw are deeply cgnnected. CQu
denocratic political activity that can t

both effective and peaceful can only work if the mainn_pnlitica
forCes in south Africa want peaceful and effective political debat
and contest. History teaches us that denocratic politics

i ncl udi ng peaceful denobnstrations and restrained and trusted poli(
i nvol Venent in protecting denocratic val ues, depends upon a socie
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