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pr Carin 5 base of deep hxstnncal Ignorance cnmoounded bv prD‘Dur‘d  
  

Very few South Afncans know what a 3")” cf Righ s :5. It is something

' " 0;.5-4’ H m‘ My .
outslde our experience, that belch mexutxc gal and polxtxcal

 

cultures like that of the USA; the battle for human rthts m nur cagntrv

has essentially been a struggle for the vote and not far a 8:11 of

Rights.

When the Union of South Africa was created :11 1910, Parliament was qxven

unlimited savereigntv, subject only to certain vestigial llnks to the

British Empire which were gradually erased. The Union of South Africa Act

uDited what had formerly been four Brxtzsh cclcmes Into a single state.

an; laid down the structure of government and the modes whereby the

Xegislature would be elected, the executive established and the Judlcxary

naminated. In the British parhamentary tradxtlun. nothmg was saw about

the rights of citizens. It was a lacumc constitution. proudly techmca]

and devoid of programmatic or human rights provisions.

Two provisions of the Act were entrenched. namely the rxghts at a :ertam

number of blacks in the Cape to remain on the voters’ roll, and equalxtv

between Engxish and Dutch [later Afrikaans} as official languages; but

the Entrenchment took the form of requiring a special parliamentary

majority for change, and not of a Bill of Rights. Attempts by the
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Natmhalist party In the l‘ISO‘s to by-pass tms sceczal mawmtv led t:

the nulliflcatzoh by the Appellate Divxsmn of the Susreme Court 0‘ a

series of Acts of Parliament, but the cases turned on the reauxreu

majority in Parliament, and not on questwns of fundamental human fightst

74‘. ds'm‘ 'oritx

Sena M

LThe only judge whn ever attempted to exercise a testmg aower ard declare

    
legislation to be unconstitutional and therefore null and void was Kotze

of the Supreme Cnurt of the Boer Republxc of the TransvaaL Modellxng

himself on Marshall and other great American JudgesY he trled ta stnke

down certain Acts of the Volksraad DECause they did not comply with the

Constitution of the Repubhcz Paul Kruger, the Bner Presment. smplv

MW
W hm. For various 'reasnns, nexther Brxtxsh nor Baers subsequefitly

claimed Kotze, and his actiuns have been regarded by legal scholars as

curiously aberrations} rather than as the beginnings of a Bill of R)ght5

tradition.

The- absence of a Bill of Rights tradition, has nut, hnweve', meant the

non-existence of a human rights traditmn,«PW

Wu. Even if we no not include primary resistance as part

of the human rights tradltxun ( when people defended then‘ 1am: and

independence with spear in hand), we have antx—slavery agxtation and the

‘W/ M £14 .
struggle for a free press back as the 1820 s, we have the Emergxng

movement for African rights of the 1550’s, the campaigns over the

treatment nf Beer women and children in concentratmn camps at the turn

of the century, the feminist mavement shortly after that, the struggle

for the Afrikaans language, trade union struggles, passive resistance



campaigns in half the decades of this centurv, we have the Freedcm

Charter adapted in 1955 and the whale contemporary antx-aoa'txem

movement. Yhere are many personalities of whom the :u'renr generatzc" of

human rights activists can be proud - Pringle. Pubasana, Ghana].

deurahman, Schren‘er, Same. PlastJies. Jufiod‘ Krause, Gumede. Luthulx,

Fischer, Bqabi, First.

Similarly, South African Courts have Created for themselves a :ertAIn

amount of space mthm NIH h/to exa cise Judxczal revkew. They have not

\N’U [W3 LJ‘ 3 ”bag“ <x xinx/A ka‘,
been ab )e to 1' far to any constitutional b'asé'féF fhi's'pawe/r.)btrt‘m
‘1 \¢~r' 'MQ /
Lnstead‘fise common 13w principles and English Judlcxal precedent tr: gwe

  
themselves the right to scrutxmse the valxdity of subordinate

legislation and :ertam execuhve acts.
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Thus, the judges have "om time to tune upheld clams that prulamatxons,

   n vnjd Dec
,

Sm al‘xdated ce tam

4mm because /,
,

 

     Wdhave hot een g) /n a n \aring.\m times they\xd, , ,

have suftened the impact of aparthem legislation by means of applynng

 

what 1n legal language were referred to as statutory presumptxohs. I’

legislation was clear and unambxgunus. the judges gave full effect to it,

even if it violated fundamental human rights. Vet if there were gaps or

untertainties in the statute, the courts leant in favour of the

interpretation least onerous to those whose rights were adversely

affected, declaring that, Parliament itself bemq a product of liberty.

it had to be presumed that Parliament intended a pro-hberty construction

of its legislatien.
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ms word presumed has to be underhned. The Judges attrmtze: tc

Parliament 3 will in favour of llbertv and fair dealing that was truiv

fictitious. Thev declared that unless the enabling Act took away Pights

by clear language or necessa'y xmolicetxoh, such rights Should be

presumed to exist, for example the right tn be heard before bsmg Made to

suffer a penalty or disadvantage. or the right to be clearly mformeo as

to what behaviour constituted a EFHHE or not. or the rxght to have access

to one's lawyer.

The reality has always been, however, that at )ts next sesslon.

Parhament has been able expresslv to refute the generous assumotmns

imputed to it by the courts, preferrmg to regard any presumed

pro-liberty intentions as Arritatmg loopholes to be DXuggEd.

Parliamentary draftsmen are then Called upon to be more astute )n future

in eliminatxng any passable infevence of legxslatxve resoect for

individual rights.
/ ’ *7 ,fim
TMThere is no tramtion in South Afriircaiorfifidxcxal FEVIEN m the full

sense of the term. that is, of the court; having the power to test

legislation, including Acts of Parliament, according to whether it

violates certaxn fundamental :onshtutiona] rights of the cxtnzen. Ne do

not even speak about has): constltutmnal rngnts; m fact, we have never

had a constitution in the sense Inf a fundamental and not easxlv changed

law which provides the framework for the adoption of other laws. With the
,J ,(y ‘

exception of the twwtrenched :Xauses referred to M“ the Acts of

IO
Parliament refer—Fed—ms/constitutions have been no more than ordinary

statutes subject to amendment in the same way as any other statutes. In

legal terms, they have had no more weight than an Act whzch orovxded for

fixing the price of ice-cream. ,



 

oral so: 31 rder as x: tame       the selves fit in. Ithnis is corre ti we South A rlcans do not have to

imagi e the veil of ignorance m relatmn tn 5 Bill of Fights. ur‘

WGW’“ "W
\ To the extent that 81115 of Rights have aupeared on the legal Scene, they

have done so 1n the most negative context possible, namely, as D'nvlsmns

or declarations in the documents referred tn as the Bantustan

WmtmrBTi‘lTMgLE‘have     :onstfiutiuns.

   

 

   proc amations, certai

1xbektxes. Though  

      will be abused. An occasional judgement by an occasxcnally conscxentxous

judge. has done little more than to emphasnse how tangential the courts

 

 ______,)k

0n the principle of good coming out of bad. however, we can benefit from

the Eantustan Bill of Rights experience, and that is by learmng negative

lessons. Thus we can assert the fullnwing:

In order to be meaningful, a Bill cf Rights must be associated with
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democracy, and not be a verbal patina covering an authoritarian regime:

\
(

the people affected by the Bill must be Involved in the process of its

formulatinn, 5:: that they see it as their own, somethmg they have

struggled for and something they will defend, even if in a particular

case its immediate applitatiun i5 inconvenient to many of them;

the content at the Bill of Rights must corresDand tn the deepest

aspirations of the people, and have a manifestly just quality;

the people as a whale must have confidence in those whose task it )5 tr:

guard over the Bill of Rights, they must see themselves and their highest

virtues reflected mm 4m ‘11; JAK’AJK/LMW‘

WW

Happily, ue=ar€vnet~cnn€+ned_te/ignarance and negatlyemleésnns. iho

recent events have completely transformed the nature of the discussion on

a Bill of Rights for South Africa. The first was a statement by the ANC

early in 1986 that it stood for a justlciable 8111 of Rights prntecting

the fundamental rights and liberties of all individuals in the country}

*his was followed by the publicatian cf the organlsatlon's Constitutxnnal

Guidelines, which spelt out how the Bill of Rights would fit into the

total constitutional pizture, and more particularly, how it would relate

to rogrammes pf affirmativ actien

'j 4 gfj/cgw WM \4 Lusbz/uwm <1
Ha(g_;g;snt4yeethe Law Commissxun appointed by t

Pretoria to enquire into the viability of a Bill of Rights for South

A nym‘t {'11 n
authorities in

Africa, and especially, to see how group rights could be incorporated

into such a document, issued—4£s_capo=:. Inter many dehateable Alia, it



declared firmly that a Bill of thhts would he mearnnqlees n‘ the baszc

right to vote had not been secured. and that a 5le of RLghts shoulc not

be designed to protect the rxghts of racial or ethnic grnups but of

individual citizens.

\Thus, two independent processes of ?‘ngth ur‘dertaken agamst czmplete

different experiences of lzfe, referring to uuxte sepa’ate sources. and
v\/-,—'\/ t \

using totauy distinct modes of mscoursa. found themselves commg t: artmgkflwm

 

similar conclusions, or, rather, Pecommendlng similar pomts of

 xfi,

departure. fit is amusmg to thxnk chaTTJ éE’tlvthe saa'm'e' cm’e' {hat :~e‘ -_

 

  

    

   
  
  

 

  

 

  

  

 

9 public responses in South Afrlca to 1:5

    

 

  

  

outlawed ANC was seek’

     
  
  

   

   
  

ommissiun was using nffici channeis to call for

n its report. the ANC datum t havmg by far the m:

lation. Indeed, so many Do 'es have taken up. analvse

viticised the Guidelines at they have ceased to be n ANC ODCLNEHi.

nd have become a war 1mg text for a bread anti parthem movement.

Such clnse i lectual encounters are rare M cur divided count'y

{that when tneLWnEZWTe‘sWsMme—I L
\

WYhe fact )5 that a wide demncrati: and anti—apartheid consensus

is beginmng to emerge in South Africa, representmg the zoning together

of forces and personalaties that previously had had htne to an mth

each other. This gromng consensus provides a solid basis for dxscuesxon

by lawyers cancerned with the questxon of human rights in our country.

Frequently, lawyers find themselves out of touch with realxty because

their proposals are ideahsed projections mto the future; the danger now

is the apposite, that reality will leave us behind. what we articulate

are not just private musings of legal dreamers, but the wishes and

longings of millions of our compatriots, a clear majority in our land,
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drawn from every nook and cranny of the country. and recreeentmg all 1ts

diverse Social formations.

The struggle for human rlghts takes place everywhere and at all twee. .'t

reaches directly into all structures of our society, 5:: that every

mdlvidual, even those involved in Institutions which until. now have need

used for purposes of oppression, has an opoortumty to make her or m:

contribution.

Clearly it )5 necessary to consolidate the broad antl-aoarthem consensus

and re—lnforce the sense of shared goals. He ShOle determhs preclselv

what the areas are of :cmmon thxnkmg and then embark uc-oh a

constructive dxalogue m relation to areas that are stzll open. In some

cases we will convince each uther. in others we wlll be able t0

compromise because the issues are relatzvely tangential, whzle there Will

undoubtedly be various nuestmns on which we smaly have mfi'erent

opinions. What we need to do )5 to find But how we Can han le these

> \v\ \QJ, "'LLtLL/W -
disagreements - ghoul: we leave them to the democram snbum wE

subsume them in ‘a general compact which gives everyone must of what they

want without giving anyone exactly what they desire, should we try to

agree on transitmnal arrangements whose cbjectmnable features are

attenuated by the fact that they are declarecly shcrt—lz‘e, or should we

simply leave the matter over to be solved by future generations..?TheVe

are many possibilities..

Uhat matters is that we are learning how to agree and how to disagree.

There is an impartant relationship between the two processes- It is

precisely because we are agreed that apartheid is an abomination and a

disaster that we are able to come together and discuss our disagreements

on haw best to achieve its abolition. It :5 the existence of consensus on
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the one hand that permits dissensue on the other. Indeec, the rxght ::

debate questions freely and openly, e rxght conslstentlv demed t3 the

majority since the early days of conquest, is one of the most fundamental

rights we are fighnng for. we cannot walt till dav-one 0F pastraparthezd

society to begin debating our dif‘erentes and fmdmg ways anc means 3‘

handling divergent pomts of view, we need to acquxre the hebzt mam

Perhaps more important than the Fact that people frcm our brutally

divided society can agree is that thev can differ. in that sense. we are

the proof of our aspirations.

AREAS OF AGREEMENT

In broad terms we are all agreed on the need to ehd apartheid in South

Afnca and to establish a democrat): society as generallv uhderstuou

throughout the world‘; such a society should recngmse the equal worth and

dxgnity of each and every citizen, and provide appropriate cratectmh for

his or her fundamental rightSA More specifitally, we recogmse that m

addxtiun to requiring perxodi: electxons based upcn the prmciple a?‘

universal and equal suffrage, a future constitution should :untam

provisions which establxsh fundamental rights and freedoms. Such basxc

libertxes have to be acknowledged and respected by the legxslature end

the executive, however sizeable the majority mght be at any moment in

favour of ignoring them. Furthermore, these :onstztutmnal provisinns

shculd not be merely aspirational, but caaable cf speedy Invocatxon

through clearly identified and secure mechanisms. More concretely,

citizens should have the right of recourse to an independent judzcxary

respected by the population at large and heeded by whatever government
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should be m power at any txme. In a Dhrase. we favour a parlzamentary

demucracy subgect to a Bill of Rxghts.

Ne are aware that in Bntam a man)? deuate x5 takmg place over the

desirability or othermse of adopting a Bill of Rights. Although wE

follnu Hus dxscussmh mth 1htere5t, we note that m our country the

theme of protection of individual rights has a specxal dxmehsioh which

makes even these who would otherwise opt for mamnty rule pure and

simple, faynur the adoption of a Bxll of Rights.

The fact is that strong and clear protectxon of mdlvxdual rxghts on a

non-racial basxs makes the protection of group rights on a raclal basis

not only objectionable but unnecessaryt Yhe argument that the mnontv

that presently monopnlises power in South A‘nca has everything to lose

and nuthiing to 9am hy the extensmh of democracy thus loses \ts force A

EH1 of Rights coupled with guarantees 0‘ an orderly trensxtmn to ‘ull

democracy in fact provides far more security than racxallv based

constitutional schemes which ensure that the racxal prmcxple remaws the

dominant feature of public life and that voters are forever mcbxhsed on

racial grounds. Dnce white South Africans can aczept the simple fact that

they are just people like everyone else, and mat the lords and mistresses

of anyone, they will in fact enjoy ‘ar more Security under a 5111 of

Rights than they wauld living in the precarious ccnshtutxonal leager :vf

, 9 JL}
WLM f

Ems o egenera agreemen of

 

gruup rights.

 

   
anti-apartheid 1' :es as to the basic democrat c context in which a Bill

 

basic accord. we do nut at this stage have to dwell on the formulatiansVw
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contnoyecsVW @lthough we start thh a clean slate. there )5

nothing to stop us from taking a peep at human rxghts documents that

\
exist in other countries and on other comments. He all partxcznate 1"

fan international human rights culture and share in the patrmnnv 0‘ mmah

am, UL do not need to look abruad far help ih raxsxng our

human rights consciousness. Indeed, the frequent and massxve vmlataons

of human rights 3n our country. taken together thh a vigorous mternal

movement of ccntestation and conszderable mternanonal anentmn. have

praduced an our part unusual sensltlvlty to and a passmnate interest m

the safeguarding of human rights. For those of us who have suf‘ered

arbitrary detentmn, torture and solitary confinement. who have seen cur

homes crushed by bulldozers. who have been moved from mllar to post at

the whim of officials, who have been vmtzms of assesslnatlon attemuts

and state-Eondcned thuggery, who have llvec for years as rightless people

under states of emergency, m prison, m exile\‘outlaws because we fought

for liberty, the theme of human rights is central to our existence. The

last thing any of us desxres is to see a new form of armtrarv am:

dictatorial rule replacing the old.

Yet, confident as we are m the strength and resilience of our South

African— born human rights convxchons, we can only benefit from the

great store of human rights wisdom accumulated in many other countries

aver many’centur‘ies. This is partxcularly true in relation to how best ta

organise institutions so as to guarantee respect for fundamental nights.

Indeed, while forever insisting an the specxficnty of our experience and

u
our solutions, We firmly deny any idea of South African exceptiunalxsm.
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The universahzation of the human rxghts Idea )5 one of the great

achievements of our era. what we want is far this universal 1dea tn ka

K

 

up with our strwmgs and become a living force M our land. we want
N 1‘ fl

, /
Sim le justxce, 51mple democracy, simpie freedom, no mo'e no 12 t: k

\ \ \\
Thus we have no dxfficulty 1h agreeing on the following unwersallv

recogmsed fundamental principles:

The equal dignxty and um’th of all South Africans, irrespectxve of race,

colnur, sex, origin, or creed;

The Inviulability of the person, the hnme and correspondence;

Freedom of movement, residence and travel:

The right to vote, stand for election and engage 1n Dolxtxcal csmpaxgns;

Freednm of expression and the right tn intor‘maticn;

Freedom of conscience ano the right to practxse one's rehgmus faxth:

The outlawing of torture and of cruel, inhuman or degradmg treatment:

The prohibitxun of servitude, slavery or fumed labour:

The requirement of due process of law in relatmn tn any depnvatzon of

liberty or imposxtion of penaltxes.

He Suuth Africans are a litigious lot. No sooner do ycu say that

something is non—contrnversial, than someone disputes the point, even zt‘

anly becahse of the way you said it. In relation to all the above

questions, we could argue over format and style, over whether to use what

has been called a broad painter's brush or a fine Jeweller's tool.

Far e‘xample, the rights, freedoms and pruhibitions mav be set out in very

general terms, as in the USA Bill of Rights, or they can be enumerated in

detail, with extensive qualificationsY as more modern Righte documents

tend to do. If the quaiificatinns, ur clauhack clauses as they are
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sometimes called, are spelt cut mth precision, the'e :5 bound to be same

argument as to their exact wordmg.

Yet these are not issues that should give rise to fundamental

disagreement. we live in an era when there are internatmnallv held Hews

uh whet COnStltutEs the mmmum guarantees of a ‘axr tnai, when there

already exist many precise formulations spelhhg out when requirements of

public health or. the happenmg nt’ natural or other dxsaeters pe'mt

deviations from the basic protectxons accorded to the c1t12ens. Ne mav

look mth profit ta the formulations adooted m the major mternatxohal

human rights conventions and charters, especially those of the Umted

Natmns, of Europe, the Amerxces and Africa. By their nature. human

rights documents know no copyright; indeed, there :5 a certain resonance.

a certain sense of security. to be gained from utillsing tried and tested

formulations.

Nxthin this general cluster of provisions there might be speclhc Doxhts

uf controversy that same would feel should he settled in the

canstitution, while others would prefer to leave open for future

legislative resolution. The questwn of capital punishment, for example.

has come very much to the fore in South Africa, and there is a growing

abolxtinmst movement with which many of us in the ANC strongly

sympathise. Yet many would argue that this is not the type of questiun

which, in South African cnnditinne, should be posed at the constitutional

level, but rather, one that should be left to public debate and

legisiative decision.

AREAS OF GREATER CDNTROVERSV

Once it is accepted that there should be a Bill of Rights and that all
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the classic, umversally agreed-upon rxghts should be lhcluded. the r

fa} v ~
really interestlng part of the debate begins ’ *Kx \&

WC
In addition to serving the goals 0‘ any Bill of Rights anywhere 1n the ’

world, a South African 5111 of Rights should address the speclflc

problems raised by the fact that we mll be moving from an aparthezc to a

post-apartheid soclety. Perhaps dn’ferent sections of the population ml!

look to a Bill of Rights for dszereht things. Many wlll hope that 1t

protects them against the kind of abuse to whxch apartheid has eubyecred

them over the decades, and that it will guarantee to them that steps mll

be taken to reduce and elimxnate the enormous lnequalltzes and

indignities under whlch they are living. Others will see m It a bulwark

against destructive revenge and a guarantee against the collapse 04‘ the

economy and the social order. The tug problem mll be how to integrate \/

the basic longings and fundamental expeztatlohs of all South Afrlcane.

however dwerse, m a slhgle document; moreover, it should be coeratlve

and command respect because of its manifest faigxnff‘s. Cantretely, the

» , 4 x Iideal am of Rights shauld, \classlc functzoniic d; [K
7.» «M W dxg ,

 

help remedy and eliminate the mJustlces, indignitles and :neuualltlee

produced by aparthexd;

create a climate of tranquillity conduclve to a good quality nf 111’s and

to economic advance; and l

promote the building nf a nation. ”N

In order to accummudate these different and not easily recnnmlable aims,

a number of strategic decisions have to be takenl They are not the sort

of questiane that can be answered confidently in advance. Rather, it will

be necessary to explore the issues and work through the xmnllcatians of

different posltlnns, both at the substantive and the procedural levels.
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Then it will be possible tn came back ta the mitia‘. strategx: cptxcns

and make apprupnate determination
s.

For purposes of convenience, )t is possmle to dlstmguish five major

probkem areas of a thematic or substantxve
kind.

Problem area number one, the problem of ‘irst and secznd generatzcn

rights‘.....,..
... Should the 8111 Df Rights mclude only the class):

first generation of human rights, or should 1t 3X50 refer to the more

recently recognised second generation of nghts7 Mare Specifically’.

should it confine itself to the basic civx] and pohtxcal rights. or

should it cover social and economic rights as well'7 In any event. haw

should property rights be dealt with7

Problem area number two .....— The tht to he the same versus the vzght

to be different. More specifically,
should cultural rxghts be protected.

where does the pubhc domaxn end and the pnvate sphere begin. ard Should

there be a right of privacy?

Prnblem area number three.... —Creatmg a non-racxal society while

recognisuxg the need to eliminate ensting race-Dased )nequalitxes.
15

non—discrimina
tiun enough, or Should there be affirmative a:hon to

avercume the legacy of inequality”

Problem area number faur ....— The tolerance n.‘ intolerance. Should the

right of free speech imlude the right to promote racia} hatred and

division?

Prublem area number five.... - Should the Bill of Rights he completely

general in its language, or should it make special provision for sections

of society with specie} claims. More specifically,
shnuld it include

provisions dealing with the rights of workers and the nghts of women”

[In addition, there are at least three problem areas relating to the
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nperationalxty of a 811} of nghts. They are merely mer‘tzcr‘ed he's ‘or

 

the sake af completeness, but mll not me analys

Problem area number six...” ‘ what criteria and urocedures should govern

suspensian nr derogation of rights in times of emergencv7

Prublem area number seven ...~ How should the Bill 0" Fights 5e

entrenched and haw can It be amenfled7

Problem area number eight... - what should the machinery be far its

implementation?)

THE QUESTION OF SOCIAL AND ECONOMIC RIGHTS

Here NE encounter differences of tradition and differences of substafice.

The AND tradltmn, as evidenced by the Freedom Charter adouted m 1:55.

is to regard civil, political, social and econnmic rights as closely

:nter—related and mutually supoortxve. Indeed. at the in—house seminar to

discuss the Cunstxtutional Guidelines‘ members insxsted an express

references to education and land reform < they understood that the

Guidelines represented a constltutzonal framework and nut a politmal

programme, but declared that any talk 07 human nghts Without dealing

with educatinn and land rights was just meamnqlese in South Afrlca.

On the other hand, must academic lawyers and nearly all the Judges belong

to a tradition in terms of which the term rights can only properly be

applied to the classic set of :iyxl and pclitxcal rights, the right not

ta be detained without trial, freedom of expressxun, and so on. They feel

uneasy about the inclusion of socxal and economic nghts on fun gruunds:

firstly, that such rights by their nature are not justiciable, that is,

not capable of being defended by the courts. and secundly, that their

inclusion mevitably leads to a dilution cf the really fundamental
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rights. They point to SOElEtlei In which the achxevement uf rights ‘or

the collective has been done at the expense of nghts for the :ndwxdual,

with disastrous results, they deciare, both for the indwlduel and the

community.

At first sight, 1t appears dn’fzcuxt to reconcxle these two :e'spectzvee.

International experience )5 far fram conclusive. The tendencv m rezent

decades has been to enlarge the scope of human rights :chEDts. Indeed.

in the 1960's the UN elabnrated and sponsored a Ccnventmn uh Sbcaal and

Economic Rights, and more recently the African Charter 0‘ Peoples and

Human Rights included many so-called second and third generatxoh fights

of a social, economic and commumty character. Sxmlariv. when Gartugel

in the 1970's and Brazil )1" the 1980‘s FESDECth/Ely dlsblaced mxhterv

dictatorships, the new democrat): constxtutinns that thev adobted made

extremely extensive references to socxal and ecbnum: nghts.

Vet critics point out that a distinction has to be made between human

rights documents that are meant to be enforced and these that are

essentially aspirational er standard-setting m character. Each has :ts

place, but the two should not be confused. Sxmlarly, manv countrzes in

the worn: with constitutions that had thexr origms in the

instxtutmnalisaticn of revolutionary transformatxons, and that placed

heavy emphasis Oh the class nature of pnlxtxca] power and the importance

of setting out programmes of sncio—economic advance, have in the last few

years considered it necessary to give fundamental impartance to

guaranteeing individual rights and free speech. In that sense there has

been a certain tendency towards constitutional convergence: the liberal

states have moved towards accepting at least a minimum platform of

welfare rights, while the socialist ones have gone in the direction of
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More judiclal guarantees cf indivmual nghts.

0n the principle that there 15 no arablem whxch Iawvers :reate which

lawyers cannot resalve, the following is suggested as 5 «av out n‘ the

dilemma:

Dne. Whatever approach is adopted. the commitmeet tn the :lassxc ’;rst
NHW, fl , , . , v

geheration nghts muet be total and uneqmvocal. The wcluemn cf soczal

and econonfi: nghts should be seen as additlohal tn. and m no wav

diminishing of, unconditional respect for fundamental cxvxl and Dclztical

rightst The Bill of Rights should be unambiguous en this pclrt. It :auld

adopt a format that maintains the mtegrity of the ciasszc rights.

spelling out the mechanism for their enforcement m such a way that ever

the champions of the most class“: formulations at human rmghts wouid be

satisfied [the Lou Henkin test]. what should be impermzsexbie is the kind

of argument recently attributed to the leader of one of the world‘s great

nations: while aur people are concerned with avercomng hunger and

getting decent homes, he )5 reported as having said, we cannot allow our

attention to be deviated by so-called human nghte. The rxghts are not

so-called, and failure to respect them leads to much blood in the

streets, as experience in his country shows. The right to eat shuuld
Mm

??VEKE seen as antagonistxc to the nght tn be free.

Two. The basic mechanism for dealing with socxal and ECONOMIC questions

must be Parliament. The rule nf the cunstitution is to see to xt that

Parliament is chosen in a free and democratic manner. The courts should

not have the burden imposed upon them of considering the desirabilxtv or

otherwise of legxslatian dealing with social and economic uuestmns.

unless such legislation raises issues with a constitutxohal dimension.

Three. The constitution may he completely silent on the question of
f .
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social and eCDnnm): rights. and confine Itself SIMDIV ta structurxeg the

government, providing for permdizal elections. and settmg out the

classic guarantees of indiyxdua] CW1} rights, At first stht. thls wDJl:

appear to be the most Conservatxve Dosltlnh, but In realxtv )t mlght be
 

the most radlzal. In effect, 1t wuuld leave Parhameht free to snout am

measures it saw fit in the suclo-economxc arena. Yhe mamrxty m

Parliament would almost certainly have a mandate for moving as ramdly as

possible towards the elimination of the masswe mequahtxee created by

apartheid.

Four. It may prOVldE a constxtuti'onal context m whxch sncxal ahd
 

economic law-makmg 15 to take place. It may directly Dr qurectly

prohibit certain actmns, such as natiunalieatmn on the one hand. or

privatisation on the other. It may lorbio the creatxon o! econom1:

mOnDpDIIES. It may declare that private property 15 sacrosahct. or.

alternatively, that the land, or the sub-SDJI or the off—shore ocean

depths, belong to the State. This is another option.

Five. It may 9!: further and provide far a clear programme 01 goals and a

framework of socio-ecnhomic develnpmeht along socxalxst nr capitalxst

lines.

Six. It may on the other hand he merely pirmsswe of certam

legislation, for example by making it clear that land reform or

affirmative action or minimum wage legislation ur CDIlEEtIVE barga1n1hg

would not be regarded as unconstitutional, noththstandxng any other

provisions in the constitution.

Seven. The constitution could limit 1tself tn proyxaxng certaxh

 

principles or g(esump 'ons that are to be used by tre executive and the
 

caurts in interpreting and carrying out legislation. For examole, it
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could requlre that all legislation De lnterareted :r a way whcb

furthered the achxevement of equality.

Eight. It may turn its back an all of the above options, anq adcnt a

human rxghts rather than a socio-economc approach to the nuestxon. Tme

would exclude any direct constxtutmnal pronouncement on socie-

 

questiuns as such, but would focus instead on bread human ngnts

principles of general appllcatxon. The principles cauld either be

expressed in open terms, leaving xt to the leglslators and Judges t5 find

appropriate forms of compliance, 0r actual mechemsms and DFDEEdurES

Could be built in from the Deginnxng.

Thus a central posxtxon could be given m the constxtutmn to the

principle of equal protection under the law. Such a conetxtutmnal
 

principle could serve both as a shield against discrxmznatxon aseoclated

with race‘ colour, Drxgm, gender or Creed, and as an actlve mstrument

fo;gu_aranteemg the achievement cf real equal opportunity. It :nuld
\_

protect persons against individual acts of discrxmnatxon, and at the

same time>require equitable adyustment. or equal opportumty, or remedxal

action, nr unatever term is thought apprnpriate, to deal with areas where

patterns nf discrxminatian were impedmg the hfe chances of whole

eectmns cf the cummumty.

Yhus where schooling or health facilities or housing was grossly unequal

because of the accumulated effects of years of apartheid, the problem

would be seen not simply as a social, economic or political nne, as m

any part cf the world, but as a constitutional one related to South

Africa‘s spatial history of racial domination. The constxtution would

contemplate certain procedures for identifying a phenomenon as

manifesting apartheid-related inequality, and then stipulate procedures



for guaranteeing that within the cuntext of workxng towards the goals of

genuinely enjoyed equal rights and opportunitxes
for all, the mghte and

interests of all affected parties would 'eceive due cunsmeration.

Appropriate
institutions

under democratic control and poesesemg the

necessary technical expertiee and staffed wtth persons emovmq e wzde

range of pubh: confidence, would hold the necessary enquxnes and make

the appropriate determination
s. while the courts wnukd exermse e

watchdog role by ensuring that the correct constitutxon
el procedures

were

followed.

THE QUESTION OF CULTURAL RIGHTS

Nhat we are struggling for m South Africa 15 the rtht to be the same.

Simuhaneousl
y, we are fighting for the right to be different.

At first sight it appears that these two prirciplee are mutually

exclusive, yet in reality they can be reconciled.
In a multx-cultura

).

multi-faith
country such as ours, a correct approach to harmomsmg

the

right to be the same with the right ta be different. is fundamental
to

any constitutional
scheme.

The struggle for the right to be the same manifests itself as a struggXe

for equal citizenship
rights. as a battle not to be treated dxfferently

because one is Mack or brown or white or Chnstian or hosiem or Jewish

or Hindu or male or female or Xhasa—speekin
g or Tswane—speaki

ng or

Afrikaans—spea
king or English-speaki

ng. We are all South Africans, human

beings living in and owing loyalty to the same country. The country

belongs equally to all of us; we all belong equally to the country. There

is m: differentiat
ion whatsoever of citizenship or nationality

between



2,51

us. Nobody is worth more than arwbody else bEcauSE of me or her

aapearance or nrxgm or gender or belxefs.

This is the principle of equal rights for everv IHUEVIUUBI‘ Expressed

negatively, it is the princxple uf non-dxscrxmmatmn. An mdxvmuax may

not De treated advantageously or dxsadvantageouslv because he or She

belongs to a certain racxal, lmguxsti: or relxgiaus gruup. Dr 25 of a

Certain gender, nor may whole groups be treated advantageouslv or

disadvantageously for that reascn. The ccnstitutxoh takes a :lear

affirmatlve stand for equality, and provides mechamsms for guaranteemg

that in all the has): spheres of puhlxc life -edur:atxuh, health, wo'k.

entertainment and the emoyment of public famlihes - no-one is

discriminated against because of colour, language or gender.

In South Africa, physingnomy 15 destmy. Dne's whale life is determined

by racial classificatxoh. At the legal level, therefore. the struggle

against aparthexd )5 essentially a struggle agamst separateneis. a fight

to be the same. to EDJOY equal Flghts.

Sameness, however, 15 one thmg, umformxty or xdenhtv 25 another. The

sameness relates to une‘s condztxon as citxzen. voter. lltigant. scholar.

patient or employee. It does not refer to one's persunahty. culture or

modes of behaviour. In thxs respect, we struggle for the nght to be

different.

The objective is not to create a homogenous society at identnkxt

individuals, all looking the same. dressing the same, eating the same

fund, speaking the same language, singing the same songs and even voting

in the same way [the sa-called civilised persons of British

assimilationist Dulicy. who happened to be male, Enghsh-soeaking, thh a

neat crease in their trousers and a penchant for tomato sauce]. The very
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concept of equal rights presupposes equality between pecele wha are

different, between somenne with certam characte'istxcs. ard someche else

with Others. The aim is not to eliminate the different oereor‘ai and

cultural characteristics. but to ensure that they are not used for

purposes nf exploitation. oppression. abuse or insult.

Language )5 one area of major difference. In a country with as many

languages as South Africa, and in which there have been 50 "many struggles

over the enforced use, first of English, then of Afrikaans. we ignore the

language question at our peril. Equal rights means that no—one should be

at a disadvantage because he or she speaks anv one 0" South Africa's many

languages.

Afrikaans writers and linguists have reised many Questions about the

future 07‘ Afrikaans in a non-racial democrat): South Africa: they are

entitled to a clear answer from the constitution. Afrikaans should be

protected not ty the barrel of a gun, but by the fact that it is SDCken

by «unions of South Africans, for whom it )5 the vehicle of their most

intimate thoughts and feelings. Yet the problem is not 5)!“in tn

guarantee the free exercise and development of Afrikaans. but to ensure

that Zulu and Xhosa and Pedi and Sescthc and Venus and Tsonga are

recognised as South African languages, with the full status and dignity

that such recognition impliesi

Exactiy how this is to be done is a question that requires serious study,

with considerable input from all those most directly interested. A mere

constitutional declaration might not be enough — there is the question nf

language use in Parliament, in the courts and by the civil service, in

the pulice farce and army, and at the level of local gavernment. There is

also the matter of language teaching and the medium at instruction at
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schools and universities. of place names and street Sigrs, of

broadcasting and books and films.

Special attentiun might have to be given to languages spoken by smaller

communities. or used Far religious purpases, such as GuJerati. Hebrew,

Greek, Arabic and Portuguese. Clearly. in setting out language 'IQ’WCS. a

Bill of Rights nEEd not attend to all these details, but it shuuid frame

the broad operative principles. It should also indicate mechanisms to

ensure that the issue receives appropriate and continuing attention. with

the courts always in the background to guarantee that the ConstitJticn )5

followed.

9 politically more difficult question 15 whether cultural 555cciatzons

with an ethnic base should receive constitutional protection. In the case

of groups such as the Cape Muslems, the Jews. members of the Greek

Orthodox community and Hindu bEliever-s, the answer would clearly appear

to be in the affirmative, SINCE rights of conscience are clearlv

involved.

But what of organisations that restritt their membership to ZJlu-soeavers

or Afrikaans-speakers” If these become covers for ethnic divisiveness and

racist mobilisation, should they retewe zonstitutinnal nrntectiun, or

should they be canstitutinnally prohibited, or should the issue he left

to thE goDd sense of Parliament7 What criteria should be adopted for

distinguishing between legitimate cultural oromotian, which might EHJDY

express constitutional protectiun, and abuse of cultural affiliahcn to

encourage racial and ethnic hatred? Conversely. how can one avoid the

abuse of the principle of promoting national unity if it is merely a

cover for suppressing the legitimate cultural aspirations of different

groups?
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Should an nrgamsatmn lxke the Broederbcnd. whose membershnn L

restricted to Afnkaans-speakers. and whose OhJEcikves have been :3

a:hneve Afrikaner hegemony, receive constltutional arotectmn" what 1"

the Broederbnnd decides to encourage Afrikaan5750eakers to abandon the:*

drive for dominatlon and tr: 5921' the survival and dEleDmEr‘t :‘ Airwaaws

culture through prumuting the prxnciples o! non—raczst democracx7

One may say that in prxnclee the constitutmh should lean in ‘mour c‘

diversity and an ooen somety, of recogmsmg that the emerqmg South

African natmn will be made up of manv dzi‘erent groupmgs wlth a

multiplicity of languages and hxstcrxcal exoenencest Yet the problem

does nut and there. Multilingualism. [thural dxversntv and nolxtxcal

pluralism are all desirable constxtutmnal goalst what one wants to avmd

is the :om’usinn of the last with the first two ~ that xs‘ the mergmg of

pohtical and cultural ulu'alxsms so as to lead to fragmentatzon of the

voting public into warrxng racial and ethmc blocs.

Another area in which the rxght to be the same Comes )fito potential

conflict mth the nght to De a)(ferent, 15 m determznlng from a

cnnstltutional point D1 view where the public domaln ends and the private

domain begins. In terms of fundamental nghts, :t mav be expressed as the

problem of decndmg where the prmcxple of equal protectmn and the

princlple of personal prnvacy intersect.

He cannot imagine a constitution which prescrmes or permits the

prescription of uhnm peuple should marry or not marrv, ar whom they

should have as their (riends or dinner guests or camoamons. At the same

time, if it is to be a post-auartheid society, then there cannot continue

to be a constitutionally protected rxght to bar people from hotels or

restaurants or spurts facilities on the grounds of their race. In the
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ordinary course. the legislature cnuld adoct :ivxl rugnts legzslatlcn

which would determine the anoropnate :ut—of‘F ooiht. dlstinguxshing

between the freedom from insult and exclusxon. or the one heme, and the

rights of pnvacy on the other. Many countries in the world have adopted

sensitive anti-discriminatlon legzslatmn whxch could be consulted mth

oroflt. The real problem does not he here.

The suggestion has been made that freedom of contract he made

constitutionally inviolable. This 15 the real problem. what appears to be

an inoccunus provision concerned mth free commercxal activity. m fact

takes on an enormously practical and controversial sotzal dzmension. lt

amounts to :onstxtutionel protection for prxvatzseo anertheid.

If adopted, it would mean that persons who mehtzfled themselves 3v race

could enter into agreements with each other to provide racially

restricted hausmg zones, schools and social amenities ‘nr themselves.

Apartheid would thus continue, but by vxrtue of voluntary associatlon

rather than apartheid law. The law would 1n fact be powerless to deal

with these restrictlve covenants slnce they would be protected bv the

Bill of Rights. Yhe state law would no longer enforce apartheid. but xt

would intervene to prevent apartheid from being oxsmantled. Apartheid is

dead. Long live apartheid.

The question of the right to be different and the right of'orivacy has

many other dimensions, some of which will be referred to later. One

aspect which merits immediate attention is whether there sheuld be a

constitutional prohibition against discrimination based on sexual

preference. Many gay rights groups have raised the questxon in broad

terms with the ANC. whose Director of Publicity has made it clear that

sexual behaviour between consenting adults should be regarded as a
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prxvate matter and not be subject to anv :ehal:satxunt The whole :ue5210n

touches on a variety of cultural sen51b111txes. and clearlv needs to be

handled with dignity and sensxtivitv, without pandering to backwardness

and homophobia and bearing m mind the enema! :nntnbutmn whi:h the

South Afrxcan gay community has itself to make towards findxng the rxght

answer.

Another is the right of women to praceed thh or terminate a Dregnancv.

Yhe question of abortion )5 seen by many as one of a woman's rxght tn

:hunse, while others argue that there is an unborn child whose rights

must be protected. Since there is such a clear division of sincerely held

opinion. this is an area where a pluralist approach might be better than

forcing a cnnstitutxonal victory for une side or the other. Uhxle It

would be regarded as uncunscmnable to farce a woman to brmg an unwanted

child to birth, facilities for promutxhq safe childbirth and for ngxng

supoort to the mother and child, or alternatively, for promntxng

adoption, might at the same time be strengthened.

The canzept of indxvidual rights and the rxght of privacy are stxll so

underdevelaped in South Afrxca that it is not easy to see the queetxon of

aburtian recommending itself for direct solution at the Bill of Rights

levelv but sooner or later, and In the context of health serv1ces and

general provision for mother and :hxld care and the rights of women, it

uiH have to be attended to.

AFFIRHATIVE ACTION AND NATIDN-BUILDING

There are three possible constitutional posxtinns an affirmatwe actmn:

it can be prohibited, it can be permitted or it can be requzred. The ANC
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supports the anonnon or a‘flrmative ecthn as a mandaterv cunstxtmzc—a:

principle. Other groups have been szlent on the prcblem. but have adapted

provisions that wauld make affirmetwe actmn extremelv m‘hcult.

The term used is not important. Sometzmes it is called pcsxtxve

mscrimination, sometimes correctwe c" remedial action. In essence 1t 2

a strategy whxch sets out a series of specxal effcrts or xnterventxons to

overcome or reduce inequalitles which have accumulated as a result 0‘

past discrimination.

In the United States, affirmatwe actxuh emerged as a maJor component 91’

civil rights legislation educated in the 1960‘s. Concexved of as a means

of materiahsing the princxples of the equal protectmh clause mtrncuced

into the Constitution after the vxctm‘v cf the North )n the Clvxl Her.

affirmative action programmes have been Darticularlv important m the

area of employment, where they have sought, wzth some measure cf Su:CeSS.

to require employers to open up JDDS arc! DFOMDtEDF‘S to mmontxee and to

women. Thexr moact in the area of education appears to have been more

uneven, but undnubtedly they have made their mark on the CDMDDSItZDT‘ cf

the stueent body in higher educatlon, ah the secretarial staff. and EVen

an the teaching st31f‘

Affirmative actlon is highly controversial )H the United States. and the

maiority of the Supreme CDurt today seems to be cutting back on the scope

Of the doctrine as determined by the maJDrIty of the Court In the 1970's.

Clearly we South African lawyers have ta studv Amerxcan experxence In

this area very closely, both in its theoretical and 1ts oraztxcal

dimensions. The objective will not be to .attempt tu renlxcate In South

Africa what was done in the USA, but to examlne the strategxes adapted

and the difficulties encnuntered, and then to desxgn our own strategies.
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One major problem which the two cuuntrles share 15 "C‘fi :n [?‘E OWE ?‘ar‘j to

prumote nnn-racism, which presupposes tlmdhess :9 the ‘actor o‘ 'ace.

and on the other, Equality, which Ventures .5 hard look at the a:t.,al

discrepancies resulting frnm past and present racxst aractzces.

ence‘ sec!

 

A truly non~razial socxety cannot be simolv declared :hta EV

will not come automatically into bemg with the promulgatxuh of a

nan—racist constitution. {f people's 1M5 chances contmue to be

determined by race, if peuple know that the educatmn they get. the:r

health care, their housing, thexr jabs and thezr abzlltv to contra! thexr‘

lives. are different from and inferwr to that provided to others because

of their race, the society is 51:11! racist. If a nun—racxal,

multi-lingual. multi-faith South African nation )5 to be built. we have

simultaneously to free our heads from renal stereotvnmg and

classification, and to confront «1th open eves the 1mnact that racxst

practices and law have had on our satiety. Put anothe" wav. we have to

insist on a common citizenship and patrxotasm as South Afrxcans. but we

cannot ignore the immense inequalxtzes created bv apartheid.

There is, however, a difference between the American and South Af‘lcah

situations that alters the whole context in which affirmative action

would take place. In South Afrxca it is not a questmn m’ advancxng

minority rights, but of materialising the rxghts of the maJorxty. The

paternalistic aspects of affirmative actxon are reduced — the majority

would have a strung position in Parliament and could vxhdncate Its rxghts

by means of simple legislative action directed towards ellminating the

massive apartheid—induced inequalities. why, then. should those who are

fighting for the rights of the oppressed majority. support affirmatxve

action as a constitutional principle” There are two reasons.
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In the first place. It Will be necessary to anticipate attempts t: use

the Bill of Rights as a mechanism for blockmg anv challenges to the

exxsting material and social prlvxleges Enjoyed bv the rams} ehte m

Sauth Africa. The concept of respecting vested rights is deeolv

entrenched In current judicial. ideology. Counled thh a restricted view

cf non-raclsm, which locked purely at the legal dlmensicn and not a: the

socio—cultural reality, the vast prxvelegee vested by apartheid in the

form of legal titles could Continue from generatinn unto generatmn.

Society would remam divided, there would be constant war betNeen the

courts and the legislature. and the constxtution would be seen as the

instrument of the mnorztv and not as the prctectar of the rights of the

people as a whole.

The second reason is perhaps even more fundamental. 1t envxsages the

constxtution as a solemn compact, a document based on trust and realism.

which estahhshes in advance certaln fundamental Dnnciples and

procedures to enable us all to live together m peace and with dzgmtv.

It seeks tn gain the confidence of the broadest sectors of the Dcuulatxon

by laying dawn procedures that guarantee both that eau1teble change mll

take place and that such transformation 15 gnverned by law and DV clearlv

established and mamfestly fazr procedures.

By means of constitutional provisions relating to affirmative action,

Parliament would at least be authorxsed, 1f not actually :ummtted. tc

undertake programmes of legislative intervention intended to promote

equal oppartunity. Furthermnre, the constitution could oblige Parliament

to adopt certain standards or criteria when aduptxng such legislatxon.

Yhe rule of the courts, then, would not be to analyse the ments or

demerits of the legislation as such, ur the concrete actinns undertaken
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in terms of the Xegislation. but ta enSure that the a:a"oriate

principles and procedures have been follnwed.

One such princiole wnuld be that 313 affected parties have the right to

participate in discussions leading up to the final decision. Anothe"

could be that, given a Clear goal of ssav. equahsihg eczess to health

services within x number of veers, the least cneroue and disruntlve

optiun be adopted.

A third point to be made is that there already is extehsxve affirmative

action in South Africa. only it )5 affirmatlve action in favour of the

whites. Thus. something like five times as much 15 scent hv the State on

the education of Each white :hlld Commared to each black Child. althcugh

the discrepancy is being reduced: white farmers are suhsidxsed tn the

tune of billions of rands in terms Df loans which are not Called in. and

figures have been produced whxch show that the Inhabitants of SDNETB are

in fact subsidxsxng services for the inhabitants of the luxw'iuus thte

suburbs of Johannesburg.

How swiftly these imbalances should be removed will be a matte? of good

political judgement. What presumably would not be in issue would be the-

legal competence of Parliament to dn su.

THE QUESTION OF PROPERTV RIGHTS

As is wexl—knoun, 877. cf the surface area of South Africa is by law

reserved for white ownership and occupatmn. Any simple deed of transfer

has by law to cnntam‘a’n affirmatmn that the seller and the purchaser

belong to the racial group permitted to own land in the area In question.

In the past three decades, no less than three million penole, 987. of whnm
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were black. have been formbly evxrtec from thex' home: m terms n"

apartheid property laws. Farced removals from so-called black sncts m

so-called white areas, cohtnnue to this dav.

The question of property rights in South Africa a::nrdlhgly goes well

hevnnd the ISSUE 0‘ market econamv versus planned ecar‘nmv. IhdeeC.

although we have advocates of every 50:13} phxlosoohv in our :ountrv

ranging from proponents of suciahsm now to defenders of a totally

unfettered market. there 15 a broad consensus that at least for the

furseeable future South Afrxca ya]! have a mxxed eccmomv. Nhle there

will forever be contention over the exact flux at any tlme. there is wxde

agreement on the (act that the prxvate sectnr has an ectlve ecchomc role

to play and that the government wxll strongly influence the parameters

within which economic activxty takes place.

The constxtutiona] problem thus does not relate tn the queetxon of

capitalism versus sociahsm. The 5111 cf quhts mll guarantee

fundamental rights and libertxes for the :eople. Independently of whether-

a particular government note for more Drlvatisetmn or for more centre}

planning, or far mare cooperatives or for more social welfare. The

ditferent political groupings will Compete for the SUDDort of the

electorate in the Drdinary democratir: way.

“hat is in issue is the competence of Parhameht to deal mth the totally

skewed property relationships produced in Sauth Afrzca by centuries of

colonial dispussession and apartheid law.

A Bill of Rights could adopt the paeltion of the European Convention on

Human Rights and say nothing on the question cf whether or not existing

prnperty rights can be interfered with in the public interest.

Alternatively, it could accept the principle that nu such rights can be
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taken away except in the puhlzc mterest and then anlv l’ prompt 5rd

adequate compensation were pald. Another possxbllntv )5 t: axes: a

general princxple of compensatmn, but to quall‘v lt bv the :rlhclnles of

affirmative action. in terms of whxch the market prlee 15 only one 0‘

many elements to be taken mtn account. the others 52mg Sccial and

historical consideratmns and factors relatmg to productxve use:

affirmative action could also allow for flexnbzllty m the modalxtzes of

payment and a wide variety of transitional arrangements and farms 0’

mixed interests in the same piece of landl Fmallv, the Ball mi Rights

could authnrise nutrxght tekmg without compensatzon. Dr. alternatively.

declare that in the name at restoring the land to the dlsooseeseed. all

land shall belong to the State' which can then grant leases and

concessions to public or przvate entitles.

This would seem to be an area requiring a let a! attentmn. llterallv

:lnse tn the ground, and where simplistic global solut10hs Should be

avoided at all costs. The dichotomy central Dlahnmg/ free ma'ket. with

all their respective constitutnonal lmphcatmns. bv no means exhausts

the subject.

Looking at the question of the emnomv as a whole. and not Just at the

land question. one can indulge In a number of lnterestlr‘g legal

speculations.

One would be about the effect in South Afrlca of the application of a

simple anti-trust measure, that 15, a law against monopollsatlcn o" the

ecnnnmy, such as can be found in the USA. Bearing in mm! that something

like 807- a? shares quoted on the Johannesburg Stock Exchange belnng to

companies in four major cunglamerates, a move towards breaking up cartels

could have more dramatic implications than a drive towards
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nationalisation.

Similarly, apartheid laws and practices de‘arm not only the ma'ket but

the whole area of entrepreneurial achvlty. Effectively excluding b!a:k5

as significant actors in the spheres of finance, productxon ar-d se'yzcas‘

Presumably even extreme prowerketeers would SUDDDFt affirmanye actmh

if its result were to break what is one of the most 501m c( Mute

monopolies and blatantly un‘air resirictions on trade actzyxtzes.

what one wants to do )5 to promote a genuine cpening MD of economic

activity; what one wants to avoid at all costs is a Conshtutinnal

arrangement that permits the kmd of thuggxsh and corrupt ecar‘nmic

appropriation indulged m by many of the Bantustan leaders. who go on to

declare themselves ardent supporters of free Enterprise. Law-governe:

affirmative action, subject to publx: scrutiny and Judncxal review, 15

the exact opposite of onpnrtumst and corrupt actmn. It has the

additional advantage of encouraging the flowenng of a great vanety DT

farms of «?canomc activity, from JDlnt ventures. tn purely pnyate

operations, to (naperatjye undertakings. to suouort for yxllage-tyne

industries.

Bearing in mind the mportance of flexibility and of not {c'eclnsmg

future pussibilxhes, one may at least offer three prehmmary areas of

widespread agreement:

That there be no interference with property rights except by due process

of Ian;

That interference will only be justzfiad if in the public mzerest:

That personal property [that is, means of cnnsumption as opposed to means

nf pruductinn] will be protected against any form of seizure other than

that normally authorised by the law, such as m the case of insolvency.
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er execution of a civil debt or payment of a fine. 'hts affx'matite

actiun procedures, if adopted. would not touch a Dersoh‘s home or dog or

television set or motor car. but could, subJect in its huiit‘in

safeguards, relate to farms Dr factories or buildings *‘m‘ hire.

 m,_l/-/” ' *****inner ,

FREE SPEECH -UNLIMITED 0R QUALIFIED7

South Africa has suf’fered so many interferences with the rights of Fee

speech that the tendency to let everybody say what they want when thev

want hnw they want is very strong. At the same time there is an awareness

that racism can ignite explneive passions and destrnv the verv f'atric

that contains and is supported by the constitution: furthe’more.

apartheid is not only unfair and exploitative. it is smrztuallv

injurious, it is insulting, defameturv. The problem is how to recon:xle

these two Competing considerations, the right to absolute free speech and

the need to save the country from the promotiun 0‘ racial hatred and

division.

Ciearly the constitution must protect the normal rights ta criticise the

government and public efficials, to take part in free uubli: debate over

issues confronting the country, as well as internaticnal Questions.

People should have an unqualified right to argue (nr or against socialism

or capitalism, or abortion or capital punishment. or to warn us that the

end of the world is near. Similarly, if the Flat Earth Society wishes to

establish a branch in our country, they should be free to do sn - there

will be nu lack of potential adherents. Yet the real problem is not

tolerance tn the fiat-earthers. or having cosy free speezh corners where

anybody can say anything to amuse tourists and prove that the country is
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free, the problem is what to de about the orgemeec Mo..:'.:e u, u 1 n .,

racial and ethnic hatred and divisiveness.

Should the cnnstitution permit and even pretest the "Jght to sav Such

insulting and pravocatxve things as that wmtes ere ra:)ets end devzie

who should be stnpped of then— rights ano driven into the sea“ 2r that

blacks are baboons who should never have been given the voteV Or that the

Xhosae are explolters who have come to Nata! to suck the bland m" the

Zulus? Or that the Shangaans are cowards and never knew how to fxght’ C*

that Hitler was nght7 Or that South Africans of Inmar orxgm 5’10le be

deported to 1ndx37

There is a strong argument for saying that If the :nnetxtutmn L5 a

compact, agreed upon bv representatives of al] the major groups xv South

Africa, It should include a shared undertaer‘g r‘ot to Indulge in mutual

insults and not to permt the mobxlleatian of racxet or ethm: ‘eehhgs

fur political advantage. In this sense. democrecv and non-racxem become

inseparable - there is no democrat}: nght to be racxst.

Here Dnce again the constitution can adopt one of three ooeitmns: )t can

protect the right to make racist propaganda, it can leave the Question

entirely to the legislature. or it can expressly outlaw incztement to

racial hatred and divlsion. If it adoots the thlrd ucsitxon. ‘m’the'

questions arise as how best tn combat the promotion of racxal hcstihtv —

whether to rely on the criminal law, or voluntary codes of Conduct

aflectinq the media and palltical organisations, or whether to xnclude

provisions in the electoral law which forbid the :reatxon of partles on

racist principles or campaigning an the. basis of racist or trxbaliet

emotion.

It is interesting ta compare the idea of the :Dnstitutmh as an

¥
‘
_
/
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anti~racist compact, thh LLJDhart's concepts of :cheocletxumsm. Both

are based on the nutmn of an agreement tn demnbxlxse 'ather‘ than

mnbzlise constituencies orgamsed on racxal or ethm: lmes. Vet whereas

cnnsociationism Seeks to institutmnalise ethmcitv and make xts

recognition central to govermenta) functzuhmg, nmrwremel demcceacv

de-inetitutinnalisee ethnicity and emphasises the role 01' the 8111 at

Rights in guaranteeing the security that people want. whatever me')t5

consociatxomsm might have in Lather societies. m a :auntrv lxke South

Africa where the inequalxtzee are enormous. coneometxomsm inevitablv

comes to be seen as a means of safeguarding the prlvlleges of the

dnminant minority; as Such. it will never obtain the :mhsent ahd willing

partxcipation of the oppressed mejorxtv.

Indeed, the way it has been applied In South Africa 15 Dreclselv to denv

the exxstence of a black majoritv by stressnng lxnguxet): end hustarxcei

differences among the African people. The AM: was founded m 1912 thh

the express UDJECtJVE of overcoming tribal dwxszons am: unlt:ng the

African people. It is hardly likely to support the idea that 1t i5 merelv

a coalitxon of tribalists.

There are other Questions which indirectly but elgmizcahtlv bear on the

subject of free speech, and wmch could be relevant to the way prmcmlee

were formulated. At the moment the press is envthmg but open. and

anything but non—racial. The Rand Daily hail, the must micrmatwe and

widely respected newspaper of the 1%0'5 and 1970's was clasea not on

journalistic but on market prmciplee, proving that free speech 15 really

rather expensive. English—language end Afrikaans-language monopolies

control virtually the whole of the commercial press, which means

virtually the whole of the press. The racist government monopolises
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broadcastmg.

what the commercial and state monopolies have in common 15 that thev are

completely white-dominated. locked into the apartheid structures. Some

attempts have been made by generations of cuuregeous and maqiwatwe

journalists. bath black and white. to mitlgate the effects of this

inequality. Space has been found for black VDXCES m the commercxal

press, journals such as the New Nation and the Weekly Mail have

transfurmed reporting on South Africa, there are some extremely

intelhgent radxcal analyses appearing m a number of Journals and

bulletxns, and a great varxety of ccmmunity-Dased alternative medza ?‘ave

emerged. Yet essentially what has been described as the silenFed‘mamenv
'uf‘r J), ~ _ ')... ,r»"r.

have had to rely on word of mouth to Cnmmuhicate their vxews End 1deas.

Huch as we may appreciate the oral traditicn on the one hand. and much as

we may wish to avoid the creation of 3 Dana! and prooagandlet): press on

the other. we cannot xgnore the fact that a great deal needs to be done

ta make the press more open and less reflective of the struczures of

raclst South Afriza. He have an artxculate. techmcally experxehcec and

battle-ecarred generatinn of media-workers in South Africa. and we lack

forward to their active engagement in the process of resolvmg these

questions.

YHE QUESTION CIF WORKERS' RIGHTS

One of the features which separates out different canstitutinnal

proposals for South Africa is whether or not they contain guarantees of

workers' rights. The ANC Constitutional Guidelxnes expressly guarantee

the right of workers to farm trade unions which shall be independent, and
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Expllcltlv recogmse the right to strxke. Tm; IE a gem) Eramnle cf the

notion that rights can never be conferred Dr donated. they are SEIZEG.

created, even stolen.

The trade union movement has struggled hard (or its enstence, In a

country riddled with authorwanamsme It has In many ways DPEC’HE a mrdel

of particwaturv or shoo-Hoor democra:y. The cumshtutmn cannot L'eale

a healthy and vigorous trade union movement. but It can guarantee the

space For such a movement to flournsh. what ng95 soecxal mpcrtance tn

the unions in South A(mca )5 that. along with the churches. thcv are

mamr institutmns for Drumotxng nDn-raclsm and national umtv‘

H is no accident that the umun movement has become the blggpst smele

agency for the dlscussmn cf constxtutwnal uuestxuns m Scuth erca.

The debate starts Nlth the text D( the ANC Constitutmnal GuidellnEs. but

It is open-ended, thh the DDJECt1VE of arrlvmg at posxtmn: whxch

represent a brcad antn-aoarthexd consensus. Naturally. the unions are

paying special attentmn to Ensuring thelr own luture. so that thev Caq

avoid becoming either sweetheart unions or puppet bomes, but their

interest extends to the full range 0! cxtxzenshxp cueszmns.

Yhus the Conshtutlonal viSIDn which Is emerging reyects both (he Him; of

unions having a prerarlous existence In the face of :Dmtnned

State-Employer apposition, and the concept 0' their helm;

institutionalised and made into mere transmissxon belts of state polnev.

There is nu reason why the broad :Dnstxtutxonal safeguards goverrung

union activity should not be supp12mented bv a more detailed Charter of

Harkers' Rights. Such a document could take the form of an entrenched

legislative code which consolidated the gems made by workers in years of

hard struggle in relatxon to arganising rights. Collective bargammg
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Drocedures. workmg condxtxons. un‘a)!‘ msmissals. heaiih. :cmoensatmn

for )njury, unemoloyment insurance. hohdavs and so on.

The strength of a lel of Rights depends partly on the mstxtmura:

 

mechamsms for its mulementatmn. but nu less on the meamng has ter-

the Oublic affECtEd bV it. To the extent that :‘MEV a miiLlC". wOHEFS. and

through them then- families. are IHVDIVEG in helpmg to create has):

legal prnvisions fer the country, so can thev be rehed upcn m future to

be defenders of the fundamental law that guarantees them thexr rights am:

which they have helped to formulate.

The above sentiments clearly exuress prn-umon Dositxons. He reccgnzse.

nf course, that there are many who would say that umcms should 15: have

cunstitutianally privileged positions. but be regarded as voluntarv

organisations just like anv other. Some might oppose the rxght to strike

as a constitutional mght, others might argue that in the context of

nation-building, workers cannot claim autonomeus eosxtmns for themselves

and then‘ Drgameatmns. Some unmmst mght argue that the achxevement

of socialism should be urxtten mta the constitution as one of 1ts goals:

certain business people mght reason that, paradoxicallv. ef‘ectxve

affirmative action and the existence of a strong trade umon movement are

the surest guarantees of the cnntmuity of a vxgorous Drxvate sector In

the economy; since they would remeve manxfest racial inequahtxes and

promote the welfare of the whole populatmn.

It is in fact to be hoped that members of the husxness :nmmumty will

start taking the question of human rights seriously and begin to think

about the contribution they can make towards censulidating nan-racial

democracy, removing the massive inequalities from which they have

benefited so much in the past, and building the new Sauth African natmn.
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The country would be sna‘ed a lot of travel. 1‘ those who hcl: 650*511:

Dower today would direct thelr energles towards promctzng rather then

resisting orderly. law—gove'ned change.

UUMENS' RIGHTS

This is another area where the pDSlthh of the QNC comes DLt :ulte

differently fram that of other groups. The Suldelihes refer w gene—a:

terms to guaranteeing the fundamental human rlghts c‘ all :lt;zew5

irrespective of race. colour. sex or creed. Though not all the other

proposals are qulte so explicit. for the most part thev go along thh

such a formulation: indeed, ln thls dav and age lt seems lhcohcezvable

that any canstltutinn, Certainly 27 an lndustrlallsed countrv like South

Africa, could (all to lnCludE a general declaratzon of equal rlghte

between men and women.

”hat is speclflc to the Guidelines is the statement that wnmen shall have

equal rights ln all spheres of public and urlvate llfe and that the state

shall take afflrmative actlon to elimlnate 1heuualitxes and

discrimination between the sexes.

This was not a controversial question at the lh-house semlnar. On the

contrary, there was a feeling that the Gu1dellnes dxd not go far enough

in simply deallnf with equal rights and «1th the questxon of affirmatlve

action to remove the de facto discrlmxnatxon built into cur socletv. what

more needed to be stated? A member of the National Executive Committee

told the participants that she had consulted wlth members of the women's

Section present, and they had unanimously decxded to ask for inclusion of

an aspect that had been omitted — the necessity to combat sexlsm. As a
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result of her lnterventmn. and uh her Drososal. the o'eemble ta the

Guidelines was amended 50 as to include emnngst the gcale 9‘ the

 

Constitution the promotion of the hamte m” noheraczal am: horree

thinking.

The issue 15 thus placed robustly on the agendal It was out there :w

African women who pomted out that they suffered from manv levers 0‘

disabilities. some of Nthh they shared with others and same at whlch

were specific to them, With thelr Africah mehfalk Chev shared the

experience uf hatinnel oppression: wlth all the wcmen cf South Atrxce

they shared the burdens of mequalltv and eexlet behavxour: thh the

workers Of all rates. they Shared m being SUBJEEtEd t0 ecahomx:

exploitation. Yet they also suffeted sneclal dlecrlmmatlon as fifncen

women.

Thue.though thev were oppressed as Africans. thev were doublv onsreeeed

as African women. The democratic aspects of tradltlonal Afrxcan ecczetv

and law had been prugreeswely whittled away under apartheld. and the

aspects of centralised power and patriarchy emohaexeed. The teeult was

that African women were frequently treated as though thev were mmo's

subjected to the guardianship of their fathers. brothers. uncles.

husbands DI’ eons. widows were m a particularly precarxoue posxtznn.

often being denied any secure part of the family goods or holdings.

Application of the principles in the Guidelines would mean that such

differential and infermr treatment in terms of tredltwnel rules and

practices, would clearly lack the force of law. These are cultural

questions that should not be treated in an insensitive manner. The whole

issue cf the future at African family law is one that will reaulre

extensive discussiun, with primary involvement of those most likely tn be
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affected by any change. Nevertheless. arv Afnzan woman who ‘eeis that

her rights to mheritance. or a pensxun. or mamtenance fur hersel" or

her children. or her rxght to take up resmence where she WISHES. or sign

a contract or enter employment, are being adversely affected hv

patriarchal rules. would have the rxght to seek ”ewes; thrcugh the

Constitution. Similarly, there would be nothxng to prevent pecnle ("cm

contractlng and dissolvmg their marriages iCEDFdIHg to the oraztxces and

norms of tradxtiun. M such were thexr msh. The state would hut

interfere to ban marriage or dlvurCE arrangements that might seem

discriminatory against wumEn. but 1t would provxde legal remedxes th'ough

the courts for those wumen who wished tu challenge anv unequal

dispositxnn‘ (One assumes too that the courts wxll alsa have been

transfnrmed, and that the African commumtv ml} be well represented on

the Bench).

Similarly. though they were oppressed as women. thev were doublv

oppressed as African women. Decades of the apnlxcatmn of the mass laws

and of the migrant labour system have he: a partncularlv xmm'lous eNect

on the lives of African women. depriving them of sexual comoamonshm.

family life and economxc tranquilhty. The Guidelmes address the omnt

by affirmmg that the family, parenthood and ch11dreh's rlghte shall be

protected. Uhereas non-Afrlcan women often fmd themselves (ightmg fur

the right to live outside the confines of the family. one of the central

demands of African women is that thev be allowed to lead normal family

life.

Further, though they were oppressed as workers, thev were doubly

oppressed as African workers. Hundreds nf thousands wurked as domestic

servants, usually under the control af white women. Frequentlv, other
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jobs mvulvxng unsocial hcurs and low Dav. mth ncc— chances cf .JPlD'l

organisation. were reserved for women. Presumably. true. )5 the tvue 0‘7

question which the Norkers‘ Charter would attend to.

Many have argued that In general, aparthexd has borne cartlcularlv

harshly OH Afrxcan wumen, Thev have even 1955 aCEESE than thezr “el‘fi’oli

to EUUCEtIOn or health care. less chance to travel ur obtam reasonable

employment. Affirmative action programmes in general would accordlnclv

have special importance in enabling African women to Overcome the

multiple disabllitles under whxch thev labour.

There are many other themes which would appear in a Charter 0" Liamen‘;

Rights. should such document be elaburated. The Blll of nghts cauld Set

out the basic principles, and the Charter could be adopted as a

legislatwe code with speclal status‘ resoonomg tn the many concrete

questions needing solutlon. Thus, in addltmn to dealmg mth nuestlons

already mentioned. the code could cover equal pay. matermtv rlghts and

responsibilities [as well as paternitv rights and responsmllltxes].

welfare rights, chxld care arrangements, reproductxve rlghts and the

control of (enmity, prnblems of sexual harassment and DT domestxc

violence and the snecxfic modalztxes that affirmative actmn should

utilise to overcame male pnvilege.

Here once again, the active mvolvement of the women's movement would be

the greatest single guarantee that approprxate {nrmulatmns would be

found. To the extent that the Bill of Rights helps guarantee the rights

of South African women, so it will gain millions of new adherents.

There is one important and difficult conceptual problem that will requxre

considerable thought. This is whether the law should be gender neutral,

interpreting equal rights as meaning that no dlstmctinns at all can he
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drawn between men and women. Or‘ whether the iaw should 103‘: to the azthai

Situations in which women ixve. and trv exnresslv t0 assist them 1"

making their lives better.

The argument is that apparently gender—neutral 'uies we'e alwavs made Dv

men in ways that corresponded to their needs and their visxoh 5" the

world. if women simply strive for equality or the rxght to do EVEFVU’HH;

that men do. they are fighting to asszmlate themseives into a wo'ld

dominated by male Interests and pre'cccupaticns. It would be ‘ar better.

the argument continues. to look to the realittes of women‘s inves. t:

ackncwiedge that they live inside their bodies which are dzf’erent "rom

the bodies of men, and develop ways of seeing the world that are

different (at least until they reach the age that apparently Heutl’ai but

actually maie-constructed rules are imoosed uDDn (hem).

Anopnng a gender-realitv approach rather than a gender—neutrai one has

extensive implications for the law. It means that remedies related to

race, sexual harassment and domestic violence are based on the real.tv

that in ninety-nine out of a hundred cases. womeh are the victims. This

could have implications for the types of intervention that are the mos'

efficacious and just. Similarlv, it cuuid reouire a new look at the

question of pornography, in terms nf which the obscenity iies not in the

violation of puritamcai sexual mares, but in the defamation of women

through the degrading and frequently cruel way in whiCh their bodies are

represented. It is difficult tn imagine that there are industrialised

societies which refuse to grant women full rights of maternity leave on

the grounds that this would he inequality for men [thev do not stop men

frum getting sickness leave to have prostate operatinns], but apparentiv

same such countries still exist.
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Sooner or later these kinds of questwns will have to be dealt with bv

the legislature and the courts m South Africa. and it would be as well

to be sensitive to them when framing the terms of the Bxll 07' Rights.

even lf no clear answer is given at thxe stage. It might well be ttat the

solution lies in harmonisihg the rxght to be the same nth the right to

be different — women will be entitled to enjoy all the baa): civxl nghts

withnut discrimination or impediment of anv kind, but wxll "at be

required to neuter themselves and lose their metinchve exsenence and

voice in the process.

Finally, it has ta be acknowledged that there are thoee who feel that the

question of women‘s rights should not be raised at the canetitutional

level at all and that the state has no right to interfere with

traditional family relatinnships 0r employment practices. ln 5 sense.

patriarchy in South Africa 15 non-rsclal, or, rather. has its adherents

in all sections of society. The in )tsel" would not be enough to :ustva

Its protectian by the law. Indeed, it is an mdzcatmn of the impact the

women's movement has had that whereas some years ago the onus would have

been on those who sought to justifv moves tnwerde equalxtv and

emancipation to make out their case, todav the burden hes on these who

nnuld oppose it.
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