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The Role of a Constitution in 21 Just

Pelitical Order

GEORGE DEVEN SHt k

ABSTRACT

This article charts South A frz'ca' s progressive Shift away fromthe precepts of
the Westm nster constitutional tradition and seeks to analyse the viability of
both the existing constitutional order, as well as the relevant options in devis-
ing a new constitutional dispensation. Finally, the author seeks to establish
the constitutional paraneters ofajust political order

uLogi cal | y speaki ng, one can make changes in social structure as rapidly
through a sequence of incremental steps as through drastic -’'- hence less fre-
guent - alterations. Psychol ogically and sociol ogi cally speaki ng, decision-
makers can sonetinmes bring thensel ves to nmake changes easily and quickly

only because changes are increnental and are fraught with great risk of error
or of political conflictf’

THE NATURE OF THE PCLI TI CAL ORDER CREATED BY THE

SQUTH AFRI CA ACT

The South Africa Act of 1909, which was the product of an exclusively white
Nati onal Convention, created a unitary state and with the exception of cer-
tain entrenched provisions,2 an overwhel mngly flexible constitution. The
desirability of such a unitary and essentially flexible constitution for the
evolution of a just political order was at the time,3 and has subsequently in
retrospect,4 been called into question. t

The South Africa Act incorporated a colour bar. Section 44 restricted
menbershi p of the House of Assenbly and the Senate to persons of European
descent’. In the Cape Province a non-racial qualified franchise applied. but
in the northern provinces of the Transvaal and Orange Free State only adult
white nmen were enfranchised and this was virtually the de facto position in
Nat al .

The South Africa Act created an oligarchical constitutional structure in
which the white mnority w el ded unchal l enged and effective political power.
This Act was unilaterally devised by a white oligarchy and i nposed on al

ot her groups. Africans, Col oureds and Asians were not involved in the process
of negotiation, conprom se and constitution-making. They did, however,

voice their intense disquiet to both the white | eaders of South Africa and the
I mperial Government.5 An oligarchical constitutional structure cannot by its
very definition and nature produce a just political order. Government in an
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uligurcliy inevitably favours the privileged mnority tO the detrinment and

di sadvant age of the unenfranchised majority.

The South Africa Act also introduced the Westm nster nodel of govern-

nment coupled with a sysnm of regi onal as opposed to proportional represen-
tation and a | oadi ng and unl oadi ng of urban and rural constituencies respec-
" tively, which favoured the predomi nantly rural Dutch (Afrikaans) section of
the white population. This resulted in an extreme form of the w nner-takes-
all and an alternating nonopoly of power system This nodel of Westm nster
government necessitates that the Government nust have the support of

the el ective house, which has |ed, as el sewhere in the Commonwealth, to a
rigid and despotic party systemand the de facto exercise of the |egislative
function by the Cabinet."6 This type of constitution proved to be singularly
unsuitable for the Government of a heterogeneous peopl e anmbng whom

| anguage and race were strong dividing factors.

In the decades that were to follow the advent of the Union of South

Africa, the constitutional structure of South Africa becane increasingly nore
oligarchical as a result of the progressive dilution, dimnution and ultinmately
theitotal eclipse of the black (non-white) franchise.

In 1930 the vote was given w thout any qualifications to white adult

femal es throughtout the erstwhile Union.7 This was resented by the white

mal es in the Cape and Natal, to whomthe pre-Union incone and property

test still applied. Consequently in 1931, as a result of the Franchise Laws
Amendnent Act,8 all qualifications for white nmen were renoved, but re-

mai ned for black (non-white) males in the Cape and Natal. This resulted in
an inevitable and significant decrease in the voting power of blacks.9

In 1936, as a result of the historic and precedent-setting Representation

of Natives Act, the Cape African (native) voters were taken off comon rol
and placed on a communal roll in order to elect three white representatives in
three divisions. This legislation also created a further precedent by
establishing a Native Representative Council, partly nonminated and partly

el ected, but only with purely advisory functions. Native representati on was
subsequently compl etely abolished as a result of the Pronotion of Bantu
Authorities Act") in 1959.

The sane tragic pattern of disenfranchisenment was repeated in regard to

the Col oured voters of the Cape Province, who after an acrinoni ous and pro-
tracted constitutional struggle, were renmoved fromthe comon role and

pl aced’ on a separate roll to elect four white representatives in four constituen-
cies in 1956.n The oligarchical nature of our constitution reached its apogee
in 1970 when as a result of Separate Representation of Voters Amendnent

Act, 12 representation of the Cape Col oured voters in Parlianent cane to an
end with the advent of the Col oured Persons Representative Council.13 It is
axiomatic that the nore oligarchical a system of governnment the nore unjust
it will be.

The Asiatic Land Tenure and | ndi an Representati on ActH enfranchi sed

Indians in Natal and the Transvaal on a separate roll by three white represen-
tatives. The Indians boycotted this |egislation which was speedily repeal ed
after the National Party enmerged victorious after the 1948 general el ection
The political and psychol ogi cal notivation for the di senfranchi senent of

bl ack South Africans was undoubtedly a profound fear on the part of the
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white electorate and the Afrikaners in particular that they would be increas.
ingly pressurised and ultinmately politically overwhel med by grow ng nuxnbms
of enfranchised African and Col oured voters. The Westnmi nster nodel con
stitution. based on the w nner-takcs-all principle and an alternating nonopo.
ly of power, aggravated and conmpounded this fear

It has becone fashionable to attribute the existing political and constitu-
tional mal adies in our society to the slavish follow ng of the westmnster
nodel . However, South Africa has, particularly in the post Second Wrld

War years, departed fromboth the spirit and letter of the Westm nster
system The evolution of the VWestmnister systemwas characterised by the
progressive enfranchi senent of the British population. The Reform Act of

1832 initiated a process of enfranchi senent which cul m nated in unviversa
franchise for both men and wonen in 1928.15 South Africa in its constitus
tional devel opnment noved in the opposite direction of progressive disenfran-
chisement. The Reform Act of 1832 was of great synbolic inportance and

was the beginning of a long process that was, through constitutional change,
to extend the franchise froma privileged oligarchy to the entire nation
thereby ensuring a nore equitable political order. N neteenth century G eat
Britain was par excellence an age that produced statesnen of great noral and
political courage. It was the conduct of great statesnen |ike d adstone,



Disraeli and Earl Greyl6 that rmade the process possible.

The enactnent of the fampus Statute of Westminister in 1931 enanci pated

the erstwhile Union of South Africa fromcolonial tutelage and brought into
being a sovereign Parlianment. lronically it was this peculiarly British concept
of legislative suprenacy,|7 that in the hands of successive Afrikaner govern
ments was used to elimnate the potential threat fromincreasing nunbers of
Cape Africans and Col oureds by a process of disenfranchi sement which is
anathema to both the spirit and constitutional evolution of the Wstmnster
system These African and Col oured voters had al so increasingly supported the
racially nore liberal political parties for which nost English-speaking South
Africans voted. Afrikaners feared that the English-speaki ng South Africans
woul d gang up agai nst them The elimnation of the franchise rights of blacks
(African. Coloured and Asian) ensured the continual hegenony of the Na-

tional Party and contributed to the decline and denise of its once powerful
rival the United Party and the consequent emascul ati on of Engli sh-speaki ng
South Africans as a political force. ' _ _

The hegenony of the governing National Party, the decline and

emascul ation of parlianmentary opposition and the erosion of rule of |aw has
permitted the National Party Government to uninhibitedly inplenent its
controversial policy of apartheid with increasing vigour and consistency in
spite of very considerabl e opposition and sporadic unrest.

The policy of separate devel opnent increasingly institutionalised racia

di scrimnation and replaced the fornmer policy of largely defacto segregation
The South Africa Act and its successor the Republic of South Africa
Constitution Actm established a sovereign legislature in regard to which there
were no legal limtations, thus permtting acts of disenfranchi senent, viol a-
tions of the rule of |aw and the enactnment of institutionalised racia

di scrimnation. The entrenchnent of voting rights in terns of section 152 of
the South Africa Act had ultinmately proved to be ineffective.
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The nature of the South African constitution had greatly facilitated the

i mpl enent ati on and perpetuati on of the policy of separate devel opnent.

Had South Africa obtained a federal constitution with an effectively en-
trenched bill of rights, simlar to that of the USA. the political and constitua
tional history of South Africa would conceivably have been different and a
nore just political order could have energed. Prof L M Thonpson in his

erudite and nmonumental work the Unfz’ catz’ on of South Africa reaches this
concl usi on; 19 "The founders of the Union believed that a Sovereign Parli a-
ment woul d be the best constitutional instrunent for the handling of these
difficult problens. They had buttressed this belief with many argunents, of

whi ch sone were dubious interpretations of history, others were false pro-
pheci es, and none was conclusive. In following the British exanple, they had
ignored the fact that in so far as the flexible character of the British Constitu-
tion nmet the needs of the British people, that was because they had becone a
conpar ati vel y honogeneous people, and their respect for constitutional con-
ventions, for political conprom se, and for personal |liberty was strong

enough to forman effective barrier against arbitrary action by the Govern-
nment of the day; whereas the essence of the problemconfronting South Africa
was that her peoples were extrenely heterogeneous, and the col our con-

sci ousness of nobst of the whites and the national exclusiveness of nmpbst of the
Afri kaners were potent enough to override any feelings they may have had for
conventions, for conmprom se, and for the liberties of others. Since a flexible
Constitution provides no | egal safeguards against arbitrary government, it

was the very worst prescription for such a country. So |ong as Afrikaners re-
mained in a political majority they would have the opportunity, and therefore
the tenptation, to stand together, to obtain control of Parliament, and to im
pose their will on the other inhabitants. A division of powers, territorially bet-
ween the centre and the regions, and within the centre between the
Legi sl ature. the Executive, and the Judiciary, would have provided the only
sound basis for concord in South Africa. The Constitution of the United

States of Anerica would have been a better nodel than the British Constitu-
tion."

The federal constitution of the USA with its entrenched bill of rights has
been instrunmental in securing greater justice for the black mnority in
America. The United States had had statesmen |ike Lincoln who possessed

great noral and political courage and were instrunmental in securing a free

and nmore just society. Although the constitution was indi spensable in secur-

i ng fundamental changes and reforms other factors made a very significant
contribution. Anmerican history produced a great tradition for liberty and
justice which was harnessed in the cause of a politically and economcally

di sadvantaged community. In addition the Suprene Court produced judges

of great noral strength and integrity whose judgnents in recent tines in-
itiated civil rights canpaigns. In this regard the fanmous case of Brown v
Board of Edztcatz’ orzgo constituted a great milestone in the process of securing a
nore just society, in the USA. -

The above exam nation of the constitutional dispensation created by the

South Africa Act indicates the linmtations and defects of alconstitution devis-
ed for a heterogeneous country which was to be governed by a white oligar-

chy. The constitutional nature of the South Africa Act was such that it was
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hi ghly inprobable that it could have evolved into a nore denocratic constitu-
tion and consequently brought about a nmore just political order

The positive aspects of the policy of separate devel opnment have evol ved, -
since 1959.2" into a formof partition in regard to tribal and rural Africans.
This has involved a constitutional process, ostensibly based on tribal tradi-
tion, which has culnmnated in sone cases in the granting of sovereign in-
dependence to the fragnented erstwhile native reserves (Transkei
Bophut hat swana. Venda and Ci skei.) The other non-independent homnel ands
(National States) have a high degree of self-govenment. Yet millions of

west erni sed African people continue to reside permanently in the urban

areas. The vast mmjority of these people have no, or at nobst very tenuous, af-
filiations with the traditional homel and areas.

The present constitutional dispensation is acutely unjust in regard to ur-

ban Africans.22 Wth the exception of Bophuthatswana the sel fsgoverning

and i ndependent states are economcally inpoverished, giving rise to the in-
flux into the urban nmetropolitan areas of South Africa of |arge nunbers of
rural Africans, despite stringent influx control regulations, the application of
whi ch nmakes the |ife of these unfortunate people tragic and precarious and



blights the i mage of South Africa abroad.

Al t hough after many years the National Party Governnment has bel atedly

and reluctantly recogni sed the permanences of the urban Africans, the
political problens relating to this group remain perplexingly unresolved and
are potentially explosive. At npost the Government is prepared to allow them
| ocal governnent rights alongside their franchise rights’ in the independent
or self-governing national states.

The Col oured and I ndi an peopl e have been subjected to severe institu-
tionalised racial discrimnation in terms of the policy of separate devel op-
nment. Constitutional experinents with partly elected and partly represen-
tative councils have proved to be unmitigated failures, and have conpounded
the frustration of these groups.

This was particularly so in regard to the defunct and little | amented Col -
oured Persons Representative Council. The functioning of such councils i.e.
the defunct Native and Col oured Representative Councils and the extant

South African Indian Council involved a formof representative governnent
devoid of any real responsibility and led inevitably to intense frustration and
di ssatisfaction. Lord Durhamin his influential report in regard to Canadi an
colonial problens?4 indicated that; ult is difficult to understand how any
English statesman coul d have i magi ned that representative and irresponsible
government coul d be successfully conmbi ned. the col onial denmbgogue bi ds

hi gh for popularity without the fear of future exposure. Hopel essly excl uded
from power he expresses the wildest opinions and appeals to the nost

m schi evous passions of the people without any apprehensions of having his
Sincerity or prudence hereafter tested by being placed into a position to carry
his views into effect."”

The frustrating experience of nenbers of the Col oured Representative

Council (CRC) was not dissimlar to that of the erstwhile Canadian ’col onia
denagogue’

The boycott and consequent | ow percentage poll in the recent South

African Indian Council (SAIC) election manifests a rejection by the Indian
PCOLI TIKON Vol . 9 No. ljune 198 ? junie 23



conmunity of a separate devel opment form of representative and irresponsi-

bl e community government. Any future constitutional plan for South Africa
based on separate |egislative assenblies for different racial groups must in-
evitably. in practice. involve representative, but irresponsible government.
"for all groups other than the white group, who will in practice retain politica
sovereignty. This will not solve our political and constitutional problenms but
exacerbate existing political frustration anong bl acks.

One of the greatest weaknesses of the policy of separate devel opnent was

that it was unilaterally devised by a ruling oligarchy and then i nposed on al
the ot her unenfranchi sed groups regardl ess of their consent. Governnent by
consent is an essential prerequisite for a just political order

It is generally accepted by both the Governnment and the opposition par-

ties that the pure Westm nster systemis singularly inappropriate for the
government of an exceptionally heterogenous country |like South Africa.
Unanimty on this constitutional issue creates a certain potential for consti-
tutional reformand a norejust political order

CONSTI TUTI ONAL OPTI ONS AND THEI R POTENTI AL FOR EF-

FECTI NG A MORE JUST POLI TI CAL ORDER I N SOUTH AFRI CA

The nodus operandi for devising a new constitution for South Africa is a mat-
ter of considerable dispute. The Governnent and di fferent opposition parties
are irreconcilably divided on this issue. It is submtted that the nost direct
and effective way of doing this would be by a national convention involving
acknow edged and credible | eaders of all the different groups.

Even if such | eaders were willing to convene a national convention the

process of negotiation would be protracted, conplicated and inordinately dif-
iicult. A national convention would not be a panacean solution. The process
woul d of necessity have to be acconpanied by an increnmental, but resolute
programme of |egislative reformwhich would be conducive for an at-

nosphere of reconciliation and good faith.

Progress would require great noral and political courage fromall the

| eaders invol ved. The process and concept of a national convention would ’
have to be supported by the governnent representing the vast majority of the
white el ectorate and al so by credi bl e and recogni sed bl ack | eaders. However
desirable a national convention may be it is unequivocally rejected by the Na-
tional Party Governnent. The potential of other |ess effective ways of devising
a new constitution which could initiate a nore just political order nust
therefore be investigated.

The nerit of the different options will depend on the potential they have

for effecting genuine participation at any | evel of governnent by those groups
who are at present excluded fromthe prevailing oligarchy. Genuine par-
tielpation by fornmerly excluded groups will bring about a nore just society. In
this regard Robert Schrire conments as follows; "Wile a national convention
is one possibility, it by no means preenpts the field. Altematives could include
nt er - gover nment negoti ati ons, non-racial |egal comm ssions and ratification

by plebiscite.” 3-5 In theory the Schl ebusch Conm ssion and the Governnent
have accepted this?6

The purpose behind a National Convention is to secure the co-operation
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of the acknow edged | eaders of all groups for a constitution that nust in-
evitably be the product of negotiation and conpronise, thereby ensuring
government by consent and a just political order. The way in which a con-
stitution is devised or evolves through increnental change is just as inportant
as the nature and provisions of the final product in securing justice for the

soci ety.
In regard to the advisability of a National Convention at the present tinme
Dugard has expressed the follow ng opinion; "In any event, there is a schoo

of thought with which | have some synpathy. that maintains that South

Africa is not adequately prepared for a National Convention on the ground
that there has been insufficient prelimnary discussions that would arise at
such a Convention."27

There is at present greater political fluidity in our politics than there has
been for nore than three decades. There is a potential for constitutiona
reformat a local, regional, national and "international” |evel in South
Africa. However; the process of constitution-naking is as inportant as

the final constitution in determining political stability or its absencefv’;
The Presidents Council is the Government’s alternative to a Nationa
Convention. The exclusion of Africans fromthe Council has rendered it a

very contentious institution and has severely inhibited its credibility anong
bl acks. However, it is submitted that in spite of these limtations the Presi-
dentls Council does have a certain potential for initiating constitutiona
reform There is also the very real danger that the Council nay prove to be



di sastrously counter productive. Should the Government reject the constitu-
tional proposals of the Council. relating to |ocal, regional and nationa
government, since they may involve a departure from orthodox separate
devel opnent, the result would be to discredit the Council, and facilitate its
di sintegration and total eclipse. The Govemrmentis rejection of the recom
nendati ons of the President’s Council in regard to Pageview and District
Si x have already discredited the Council. The acceptance of these recomen-
dations woul d have constituted a synbolic act of reconciliation and facilitated
mutual good faith and trust which is manifestly absent between the CGovern-
nent and the two groups concerned. The inability to accombdate expecta-
tions created by the institution of the President’s Council coul d dangerously
i ncrease racial polarisation.
There is a very real possibility that the rejection of the recommendations
of the President’s Council could |lead to a deadlock in regard to constitutiona
reformat a national |evel. However, new initiatives and options nmay be
created at a regional |level by the publication and inplications of the report of
the But hel ezi Conmission in regard to the future of Natal and KwaZul u. 29
Chi ef Buthel ezi has categorically rejected i ndependence for KwaZzZul u. Fur-
t hernore, meani ngful consolidation for KwaZulu is virtually inpossible. A
quasi - | federal rel ationship between Natal and KwaZulu is likely to be recom
mended together with power-sharing and the inplementation of consoci a-

tional principles of governnent. The orthodox principles of grand apartheid
cannot be applied successfully in Natal and KwaZul u. Conpronise in this
regard could set a precedent for other self-governing black states that do not
wi sh to accept independence. Deadlock in regard to the future of KwaZulu
and the consequent political alienation of Chief Buthelezi would have serious
POi "CV '™ VI at ngo h 25



implications for the future of South Africa. The failure to secure co-opcntion
from Chief Buthelczi and the Zulu people in regard to peaceful change could
seriously (lestabilise the whole of South Africa.

New options and constitutional devel opment may al so occur at an inter

national |evel in South Africa. The Government has committed itst-Ifto a con-
federal constitutional arrangenent of statesf" History has shown that con-
federations are not enduring constitutional phenonmena. "It is for this reason
that thC three inportant unions of confederated states of nodern tines -
nanely, the United States of America, the German and the Sw ss Conf edera-
tions - turned into unions of federal States."3

The energence of a form of federal governnment or a governnent involv-

ing both federal and confederal principles is a distinct possibility. For
political reasons, CGovernment spokesnen nmust ust the rhetoric and | anguage

of confederation.32 In practice, a strong federal elenment may indeed emnerge

in regard to the confederation ofstates and, in particular, froin the economc
rel ati onshi ps between the states. Furthernore, the Governnent has, in recent
years. increasingly in both theory and practice, abandoned the ideologically

i nspi red Verwoerdi an policy of econom c fragnentation. The decentralisa-

tion plans and initiatives announced by the Prine Mnister at the Good Hope
Conference are the nost mani fest exanple of this. These plans indicate clear-
ly that for the purpose of effective decentralisation, the national states. the in-
dependent states and the commpn area of the Republic are to be treated as a
conposite integrated econonmic unit. The constitutional and politica
significance of this is that very often econonic unification is a forerunner and
catalyst for ultimate political union in the formof a federation

The advent of the proposed Devel opment Bank of Southern Africa will

greatly facilitate the process of econom c integration. Econom c integration
has political inplications. In the words ofjan Lonbard, special adviser to the
Reserve Bank; "The Government would have to find a solution to the pro-

bl em of reconciling the functional integTation of blacks in the production
process of South Africa and their geographic differentiation in the country’s
political processes." 35

In the inportant field of |abour, trade unionismand manpower the im

pl ementati on of the Wehahn Report’s recomendations is resulting in an in-
creasingly unified and uniform | abour dispensation

At the local, regional, national and 'interntional, |evels. new options and
initiatives could nanifest thensel ves. The Governnent’'s response to these op-
tions and initiatives will be of cardinal inmportance. The old orthodox

separ at e devel opnent policies are singularly inadequate. Statesmanship of

the highest calibre is required for the Government to depart fromthese
policies. Wthout a clear and unequivocal display of noral and politica
courage and | eadership by our statesnmen, and in particular the Prine

M ni ster and his Cabinet, the future of South Africa appears to be terrifyingly
bl eak. Reformis inconpatible with the policies of orthodox separate devel op-
ment. The greater the refornms. the greater the departure fromthe policy of
separate devel opnent. This is the dilenma that the Governnment finds itself

in; i.e. that it cannot have both reform and separate devel opment. Consi stent
and significant departures fromthe policy of orthodox separate devel opnent
will greatly enhance the potential for constitutional and political reform Ad
25 POLITIKON Vol. 9 No. |June 1932 junie
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| hxation of orthodox policies in response to internal and externa

we re: nrcst and violence are, however. likely to heighten. rather than

pressure. ur- roup tensions, and possibly even encourage further and greater
erl:::1cC(:Inl: isg therefore, unfortunate that so nmany changes at present are ad
vio’

i nconsi stent and anonal ous.
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THE CONSTI TUTI ONAL REQUI REMENTS FOR A JUST

POLI TI CAL ORDER | N SOUTH AFRI CA

100

The kind of constitution that would produce a nore just political order would
fnecessity have to provide for effective participation of all groups in gozerln-

0 cmat all levels Futhernore, such a constitution would have to entrenc t 1le

mu

i ' 7 he end product of a pres

tal rl hts of Citizens and woul d have to be t

ilegdizitniflich thge recogni sed | eaders of all sections of the South Afrlcan com



tiated and conproni sed.

unit deliberated, nego ’

m Slich a constitution could evolve fromincrenental changes over a period

of time Furthernore, an entrenched bill of righhts' could be Ereceded by a ?on-
forceabl e declarationofirigih-ts. The latter )5 in essence a declaratxOn o 12
?:nt. 6 entrenched bill of rights could also operate as ani ei pandi hglt;:t3(.)m(sa
constitutional negotiation and reformroceeded further it f5 co; the na-
entrenched. As a consequence of such an entrenched blll o rt ts,

ti’onal |egislature would necessarily be a non-soverei body ano th::e’;::::

coWe jualcial. suEremacy as oEEosed to.extstnglisngwuld

shpremacy in South Africa. Limted governrhen't and constitutiona |ace 16 31

W day. Twi g:

l[imtations on the ower of botht e e slature and the exeeutiv rd to

Sugreme ourt would have to act as the netaEhoncal watch dog 1n rega

gting fromit.

the constitution an n hts emana .

The constitution would have to take into account the potential for

serious conflict between cultural and racial groups in a deeply dillvloed : 23

het er ogeneous society in a realistic way, and provxde. for tigel reso utlosr:llt Of
defusi on of conflicts, w thout rendering government 1mop 1 e asla re 1 -

conti nuous deadl ocks. This is a conmplex and extrenely dilfficut consti u

tional roblem

The constitution will have to naintain a balance |l egwgen sec_u_1f u 1g | aw

and ordeF arTc' | TorotecTti hg the un amental rights’ of the 1ndlvldual. Even in

i _y #Wh b ramwer

times O emergent: the executive s o

v 777 7 ranmmel | ed ower

interns of drastic secuntx |egzslation. The exercxse of unt p

inevitably | eads to gross abuse which is inconpatible Wth 3 Just sfocl(eit);.nen-

It will not be Sufficient fort stitution to rotect onl the un _a_#

T 7 ities.

tal rights of individualsz but it WIl have to rotect the n hts of all m nor
The rights of mnorities will have to en O ' e ual rotection. .d usefu

In this regard the Constitution of Swntzerland pron es da t on-

nmechani sm The nethod of altering the Swiss Constitution safeguar s no

Iy the sovereignty of the people and the federal principle, but also cettatr: :1;
di vidual and community rights. "Thus it is declared in the Constitution

t eration

German. French and Italian are the three ofliClal |anguages of theigise m |,

and these along with Romahsch nmake up four national |anguages. stitnignal

vi sions are placed above the | evel of ordinary |aw. they hate con
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guarantees; they cannot be altered except by the special process of constitu-
tional anendment."H

In order for mnorities to be effectively protected the constitution would
have to provide for a s stemof executive ower-sharin , as o osed to Ue
West mi nster system of w nner-takes-all, and an alternating nonopol y_of

power between political parties. Indeed, the system nust be so structured that
power-sharin is institutionalis

The constitution will have to provide for the protection against the ex-
ploitation of economcally and culturally inmpoverished groups. This could be
done by the institution of an onbudsman or control commi ssioner as this of-
fice is referred to in Bophut hatswanafl5 Such an official would have to enjoy
the sane ki nd of independence as a judge of the Suprenme Dourt in order to
fulfil his tasks effectively and inpartially. His functions woul d enconpass the
i nvestigation of inter alia:

(a) econom c exploitation and the reconrendi ng of renedies; and

(b) executive and adm nistrative abuse of powers to the detrinment of the in-
di vi dual

Finally, the constitution would have to provide inpetus and nechani sns

for the econom c, cultural and social rehabilitation of inmpoverished groups.
A careful balance will have to be nmaintai ned between the free enterprise
system and a form of social denocracy. The reason for this is that "
stitutional change. unacconpani ed by soci oeconomic reform nay even
hei ghten rather than reduce intergroup tensions."36

It is submitted that the principles of federal governnent are an ap-
propriate form of government to accommodate comunities of different
cultures who wish to forma comon nationality but simultaneously wish to

preserve their cultural identity.

South Africa is a unique conbination between the first and third worl ds.

The kind of constitution required to effect a nore just society in South Africa

nmust take into account the realities of such a community. A constitution of its

own accord cannot, however theoretically suitable and perfect, ensure a just

society. Qther ingredients are also essential. A tradition and respect for

freedom and justice together with statesnmen and noral and political courage

are essenti al

In this regard our historical experience has proved highly anbival ent.

Afri kaners have di splayed great courage and tenacity in securing their liberty

and political independence, but their treatnent of blacks has been notivated

by a deep fear that has led to highly oppressive neasures. The struggle in

South Africa is for the hearts and m nds of men. The great chall enge facing

South Africa requires that the sterling qualities of courage and perseverence,

whi ch history has denonstrated the Afrikaner people have, should be

harnessed to produce a constitution that will secure justice, liberty and well

being for all South Africans.

We live in turbulent and unpredictable tinmes. The words of Thomas

Pain ring true today as they did nearly two hundred years ago during the age

of the French Revolution; nlt is not for the benefit of those who exercise the

powers of governnment, that constitutions, and governnents issuing from
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them are established. In all those matters, the right ofjudging and acting are

in those who pay. and not those who receive. A constitution is the property of

a nation. and not of those who exercise governnent."37 2
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