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| NTRODUCTI ON

7 | have been asked to nake sone conments about the

i nternational experience with "non-nmarket" approaches to | and
reform as potentially relevant to the situation in South Africa
today. 4

The brief seems to call for a rapid.appraisal of the main
approaches that either eradicate the |and market altogether (at

| east for a fixEd period of tinme), or at least inmply such strong
intervention in systens of land rights and allocation as to
interfere with nornmal market principles. These range fromthe
experience with total or partial nationalisation

col l ectivisation and other forns of agrarian socialism to |and
ceilings and "land for the tiller" approaches; to restitution

to tenancyi protection; and finally to other’ nmechani snms for
limting the rights of ' private | andowners, for exanple through
the principles of |abour or environmental |aw which weaken the
rights of landcwners to use their land and | abour at random
whi | e enhancing’ the | and. and | abour securityi of the 'weaker
partners in the | and-Iabour relationship

This is, a large brief, which needs sone introductory
observations if the comments are to be of any practical value to
Sout h Afri ca.

First, as any South African who has done the rounds of the

i nternational devel opnent and financial agencies will know well
enough, there is trenendous scepticismtoday about the viability
of non-narket approaches to land reformas effective instrunents
for rural poverty alleviation. The need for land reformis wdely
recogni sed i n exceptional circunstances, usually in the Latin
rAnerican countries with high levels of |and concentratian and
rural |andl essness, and nost particularly in Southern Africa.
However, as land distribution has been off the international and
nost national. devel opnment agendas for at |east, a couple of
decades ( except in the case of decollectivisation and
ireprivatisation in fornmer socialist econonmies) there is no recent
i nternational experience on which to draw

Second, it is easy enough to nmention non-market approaches

" which were successful in their own national context severa
decades ago, reconciling equity and efficiency objectives, but
they may be of very little relevance to South Africa today. This
seens particularly true of the "land for the tiller" approaches
of the East Asian countries, usually cited as the nost successfu
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non- mar ket mnodel, which ained essentially to conVert tenants and
share-croppers into small owner-occupiers. These reforns were
applicable to the . Asian feudal economes of’ the 1940's and
1950’ s, but they are very difficult to replicate in countries
that haVe now seen the devel opment or | arge-scale comercia
agriculture, together with'rising rural |andlessness and the
casual i sation of rural | abour

Third, it is inportant to identify the real goals of a "non-

mar ket" approach to land reform Is it to have a tenporary
"aberration" or departure frommarket principles, in order to
redress past injustices and level the playing field for the
future operation of market forces in land allocation? Or is it
rather to have a nore permanent intervention in |land markets, to
establish new principles which [imt the rights of private |and
ownership by reference to equity and other considerations?
Fourth and related to this, we need to consider the

i nternational experience with "special rights" or customary
rights to the land, when countries are trying to develop a

nati onal land |law on the basis of very diverse fornms of |and | aw
and | and use deriving frbmtheir col onial and historica

| egacies. It is interesting to note that, at precisely the tine
when mar ket approaches to |and use are preval ent, there has been
a resurgence of interest in special rights to the land for
certain. population groups, enpowering themor even requiring them
to regulate their |and use on non-nmarket principles. In much of
Africa, where there is such strong pressure to introduce private
land titling and registration in the interests of greater
agricultural efficiency, there are now vi brant debates concerning
the nature of comunal tenure reginmes? Are they a colonia
fiction? To what extent have private |and narkets and transfers
existed in practice, despite legal restrictions? How can
customary | and tenure regi mes be reconciled. with statutory

regi mes operating on inmarket principles, wthout prejudicing
rights of equal opportunity to agricultural devel oprment?

Fifth, we need to distinguish between nmechanisnms for the

physi cal redistribution of the land itself, and nechanisns for
the reallocation of land rights. | would argue that this is a
vitally inmportant issue in the long term not only in South
Africa itSelf but in other parts of the world where the | and

ref orm novenent i s now undergoi ng sone kind of political and
conceptual crisis. The basic point is that a demand for | and
security is not necessarily a demand for |and ownership, and
certainly not for ownership of an individual parcel of land with
all the concomtant production responsibilities. As |and reform
has te be largely a bottom-up and political process, policy
nakers need to be familiar with perceptions at the grass-roots

| evel .

These introductory coments set the stage for the kind of
approach taken in this paper. | will not be trying to pit non-
mar ket paradi gnms rigidly agai nst market ones, because the
distinction is always rather tenuous. As Sol on Barradl ough has
witten in a conpelling book on I and reform and food strategies,
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"There will always have to be state intervention in markets. The
issue is howto devise economc policies and interventions to
direct narket forces towards social goals, such as poverty
alleviation, full enploynment and food security....Debates over
whet her the state should rely on free markets or state planning
and interventions usually pose a false dilemma. The issue is
never one of intervention versus non-intervention, but what kind
of interventions and how nuch".

MECHANI SM5 FOR LAND DI STRI BUTI ON: AN OVERVI EW

Nat i onal i sati on

Nati onal i sation often conjures up the inage of arbitrary

state intervention, expropriating privately held landlwith little
or no compensation, and establishing new |tenure reginmes of

col l ectivised or cooperative ownership under rigorous state
control. At one extrenme, it can involve the conplete eradication
of the land market.

The historical reality has often been very different. In

sone countries nationalisation has been total, nmore often it has
been partial. In the latter case, it has often affected foreign-
owned. agri busi ness enterprises. Anong the exanpl es throughout the
devel oping world are the nationalisation of the forner Dutch

pl antati ons after Indonesian independence, British tea
plantations in Sri Lanka, sugar plantations in Guyana, US owned
pl antations in Cuba, Guatenala and Peru, sisal plantations in
Tanzani a, and_nany others. In npst of these cases the experience
wi th state managenment of nationalised |ands has been fairly
dismal, and there has been a recent trend towards reprivatisation
and the renewed encouragenent of foreign investnment under joint
owner ship.”’

Nati onal i sati on can al so be seen as an attenpt by newy

i ndependent states to establish a uniformsystemof [and | aw and
adm ni stration, when dual and discrinmnatory tenure regi nes were
inherited fromthe colonial period. African exanples are the
several Francophone countries after independence, in which al
rural |and becane state property. Throughout post-independence
Africa it has been fairly comonpl ace to vest absolute title in
the President, with farmers enjoying | easehold rights of

owner shi p. Except in such cases as Tanzania, with its forced

col l ectivisation experience under the U amaa programe of the
1970's, the formal tenure reginme has tended to have little inpact
on de facto enjoynent of customary rights to the | and.

Conpl ete |l and nationalisation and agrarian collectivisation

are rarely seen today as viable policy options. The past
experience is associated with revolutionary transformation
(China, Cuba, Ethiopia, the USSR and Vi etnam anong others),
followi ng 'violent upheaval. The criticisms include | ow
productivity and the | ack of producer incentives, the forcible
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nature of collectivisation, and the arbitrary nature of
expropriation without far conpensation. '’

While the criticisns are largely justified, it-is stil

i nportant to assess the origins and | egacy of the different

col l ectivisation experiences. Wether in the USSR or China, they
began wi th spontaneous peasant nobilisation against |arge

| andl ords, whose hol dings were nationalised in the early stages
of new revol utionary governments. In the USSR for exanple, the
Soviet state owned the land since its 1917 Land Decree, but nost
peasants farmed their individual parcels and functioned in a free
mar ket wi t hout governnent crop seizures until the end of the
1920’ s. It was onlylwhen forced collectivisation began after 1929,
and state investnment and pricing policies discrimnated heavily,
against agriculture in favour of industry, that production began
to fall dramaticallyl .In China significant |and reformtook

pl ace between 1949-52, not so much as a government-adm ni st ered
progranmme, but rather as a spontaneous process in which Conmuni st
party cadres organised | andl ess and small peasants to occupy

| arge | andhol di ngs and divide themup on an equitable basis. It
was only |l ater that the commune system devel oped, first organised
after 1952 in village cooperatives, and then after 1957 into the-
system of production teans, brigades and conmunesz. The tax
burden on agriculture through conmpul sory procurenment by the state
was far less than in the USSR the ternms of trade generally
favoured agriculture, and with the exception of periods such as
the Great Leap Forward years fairly high rates of agricultura
growm h were registered

Simlarly in Cuba after the 1959 Castro revolution, |and
reformand | and nationalisation proceeded in gradual stages.
Cuba’s first land reformlaw, enacted in May 1959, provided for
the expropriation of all farms over 400 hectares. It also

prohi bited foreign ownership of |Iand, as well as tenancy and

shar e-croppi ng arrangenents. The expropriated non-sugar | ands
were distributed to the fornmer squatters, tenant farnmers and
share-croppers, over 100,000 of whom now received titles of

owner shi p. Expropriated | andowners were entitled to conpensation
according to the declared taxable value of their properties. The
| arge sugar estates were nationalised and brought under state
owner ship, as cooperative or collective farns in which the forner
seasonal workers were taken on wth guarantees of pernmanent

enpl oyment. The second major land reformlaw, enacted in 1963,
provi ded for the expropriation of all rural properties’ over 5
gabal | ezi as (approximately 67 hectares). Mst og_this reforned
and went to the state, though a further 40-50,000 peasants
received land titles. Though the refornms of the early 1960's |eft
approxi nately one quarter of the |and under private ownership
there has been a progressive consolidation of |and ownership by
the state, and a gradual decrease in private property. Under
Cuban | aw i ndividuals plots could not be inherited, but reverted
to the state upon the death of the owner. The long term ai mwas
thus the progressive socialisation of all agrarian property. In
the neantinme, productive investnment in the agricultural sector
rose quite sharply after the early 1960's, though it |ater
declines as of the early 1980's. As agrarian reform anal yst
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Rehman ’ Sohhan has argued, Cuba is one of the few devel opi ng
countries to bias its devel opnment expenditure in favour of the
agricultural sector%

On the positive side, nationalising reforns of the Chinese

and Cuban nodel have served to eliminate social differentiation
in the countryside, to create both farmand non-farmrura

enpl oyment, to elimnate the rural |andl essness which plagued
both countries in their pre-revolutionary era andi which conti nues
to affect nest Asian and Latin Anerican devel opi ng countries
today. In the Chinese case, the primary victins of expropriation
were the feudal |andlords of the pre-1949 period. In Cuba, 3
maj or achi evenent Was the elinmination of rural |andl essness in

a country where a significant proportion of the workforce had
previously been enpl oyed on a precarious and seasonal basis on

| arge sugar plantations.

with the exception of Cuba, all the countries which had

earlier enacted socialist land reforms are currently undergoi ng
some formof transition to a market economy. China introduced its
househol d production responsibility systemafter the late 1970’ s,
in which the I and remai ned under collective ownership but
responsibility for actual crop and livestock production was

assi gned to individual househol ds. Peasant househol ds undert ook
to produce a fixed quantity of crops and other products for the
state at official prices, with freedomto consume any surplus on
the open market. The positive effects of these refornms on peasant
i ncomes and agricultural production have been wi dely attested,
the World Bank estinmating that agriculture grew by over nine per
cent annually in the first half of the 1980’s. These reforns have
rai sed a nunber of conplex issues with regard to |and rights.
They include the rights to be accorded to individuals and
househol ds over their |and hol di ngs, whether the rights should
be transferabl e and nortgageabl e, and whether |and distribution
shoul d be planned and admi nistered or left to a narket in | and
rights. The absence of explicit |egal guarantees on |ength of
tenure has caused reluctance by farmers to invest in |and

recl amati on and devel opnent activities. However, a series of
reforns since 1982 has served to strengthen individual tenure,
and create a limted ability to transfer rights to land. Policy
reforns adopted in 1987 urged all farnmers who noved out of
agricultural enploynment to transfer their rights to others. And
the 1982 Constitution was anended in 1988 to | egalise use rights
and transfers, apparently opening up the possibility of using

l and use rights as security for |oans. Thus, while the 1982
Constitution still establishes the principle of collective |and-
ownership, recent reforns seemin practice to recogni se and
pronote the concept of _a market in land rights. Wile the 1987
Land. Admi ni stration. Act requires a registry systemfor collective
and state ownership of the Iand, no machinery has as yet been
devel oped for registering private and household rights and
transfersa



Land for the Tiller Progranmes

Land for the tiller progranmes aimto pronote small farm ng
systens, essentially by converting tenants or sharecroppers into
smal | owner-operators; They are clearly’ nost applicable in

regi ons where snuall-scal e tenanci es are w despread, and where
there. has been little devel opnent, of |arge-scale comrercia
agricul ture.

Sout h. Korea and Tai wan provide the classic exanpl es of these
approaches, redistributing rights of ownership to former tenant
farners. The refornms took place in exceptional circunstances,
when the authority of the feudal elites had been underm ned by
the political events surrounding the Second Wrld War and its
aftermath, end the United States pressed for refornms to stemthe
advance of Chinese communi sm Reforns enacted after the early
1950’ s invol ved the conpul sory sale of tenanted and | eased | and,
and the eradication of |arge scale and "feudal ? hol di ngs. The
Taiwan reforns set a very low ceiling of only three hectares that
could be retained by |andlords. The subsequent success of these
smal | hol der peasant economies has been widely attested. Factors
behi nd this include the devel opnent of effective cooperative
institutions for ensuring the delivery of credit and other inputs
and marketing the output; rising public expenditure in
agriculture ( in Korea, an increase of over 350% between the late
1960’ s and the early 1980's); favourable pricing policies; and
appropriate policies of snall-scal e nmechani sation. Recently,
Sout h Korea was singled out by FAO as a country to achieve
significant success in accelerating growmh within the context of
a smal |l peasant econony, thanks to the earlier |and reform
neasures. And it has virtually elimnated rural |andl essness,

whi ch affected over half of all farm households in the late
1940’ s. According to FAO figures, rural |andlessness decreased
from4%in 1980 to only 2% in 1985.

It nust neverthel ess be questioned whether these reforns are
replicabl e el sewhere, and can provide any kind of nodel for other
devel opi ng countries today. The Philippines for exanple is

anot her Asian country where there have been sporadic attenpts in
recent decades to inplenent redistributive land refornms on the-
"land for the tiller" nmodel, but where recent approaches have had
to take account of the growth of comrercial agriculture and aA
significant increase in rural |andl essness. A Land Reform Act of
1955 ained to facilitate the acquisition of |arge estates for
subdi vision and resale to tenant cultivators. A nore

conpr ehensive Agricultural Land Reform Code, issued in 1963,
established a ceiling on privately owned | and, abolished share
tenancy in law, and instituted a | easehold system under which
fixed rentals woul d be paid.

A potentially significant |and reformlaw was enacted by
President Marcos in 1972. Limted to rice and corn lands, this
"provided for the transfer of ownership of such lands cultivated
under sharecropping or | ease tenancy. Landowners were to be
conpensated and could retain up to seven hectares for self-
cultivation, existing tenants now bei ng consi dered | easehol ders
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rat her than sharecroppers. All sharecroppi ng arrangenents were
to be converted into witten | easehold contracts, with fixed
rentals. The Marcos reforns altogether excluded the | andl ess and
farmworkers in the commercial crop sector. Mreover, the
practical effects of the reforns were again very linmted. In 1986
the new . Aqui no government reported that only 13,590 former
tenants had actually received land titles under the Marcos
reforns. -

Land reform policies were given far greater prom nence after
Presi dent Aqui no assuned office in 1986. The 1987 Constitution
provides for land reformas a social right of the Philippine
peopl e. A Conprehensive Agrarian-reformLaw, Republic Act (RA)
No. 6657, was enacted in June 1988. The | aw now covered al

public and private agricultural |and, regardl ess of the tenure
arrangenent and the crop produced. It provided a retention limt
of five hectares per |andowner, on top of which adult children
actually. tilling the land could retain an additional three
hectares each. Al |andowners were required to register with the
Agrarian Reform Department (DAR) within a 180-day period. DAR

in conjunction with |ocal agrarian reformconmttees, was al SO
to register all agricultural |essees, tenants and farmorkers
qualified to be beneficiaries of the refcrm programme. The
beneficiaries were to be, in the follow ng order of inportance:
agricultural |essees and share tenants, regul ar farmworkers,
seasonal farmworkers, other farmworkers, actual tillers or
occupants of public [ ands, collective or co-operatives of the
above beneficiaries, others directly working on.the | and, and

ot her | andl ess individuals. |Inplenentation was to be staggered
over a ten-year period in three phases, the first covering rice
and corn | ands, idle and abandoned | ands; the second, private and
| eased | ands in excess of 50 hectares; the third, other private

| ands bel ow 50 hectares. There was to be a stock distribution
option, under which corporate | andowners who voluntarily divested
a proportion of their capital stock in favour of the workers were
deened under certain conditions to have conplied with the | aw
And there was a production and profit sharing schene, whereby

| arger enterprises were to distribute a percentage of gross sales
to farmwrkers pending final |and transfer. v

Wil e inplenentati on was expected to |ast a full decade,

sone conponents were scheduled to be conpleted within four years.
These included the acquisition and distribution of all rice and
corn lands affected by the earlier 1972 Decree; all idle or
abandoned | ands; and all private agricultural |ands in excess of
50 hect ares.

Restitution

The principle of land restitution is of obvious inportance

in the South African context. The argunment is that individuals

or groups who were unlawfully or forcibly removed fromlands to
whi ch they had a strong prior claimhave the right either to
physical restitution of the land itself, or at the very least to
'conpensation. Conplex |egal and political issues are bound to
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ari se, because the principle of restitution challenges the
legitimacy of current |and tenure arrangenents even when exi sting
| andhol ders may be in possession of valid legal title. A nunber
of precedents are worth | ooking at, older ones in Latin Anerica,
and the nmore recent ones in Eastern Europe since 1989.

In Latin Arerica the best exanples are Mexico after its

1910-20 revolution, and Bolivia after its 1952 agrarian
revol uti on. Throughout Latin America, the rights of indigenous
peoples to their conmmunal | ands had been specially safeguarded
during the Spanish colonial period before the Republics attained
i ndependence in the early nineteenth century. Several indigenous
conmunities were able to secure land titles, inlmuch the sane way
that a limted nunber of African communities secured freehold
title before the 1913 Act in South Africa itself. In the latter
part of the nineteenth century however, as Latin Anmerica enbarked
on an agro-export.nodel of commercial agriculture, comunal fornms
of indigenous |and ownership were abolished in law, with only
regi stered private | and ownership now recogni sed under the new
civil codes. Though i ndi genous peoples (the mgjority of the rura
popul ation in countries including Bolivia and Mexi co) enjoyed
formal equality under lawwith full rights to register their
lands in private ownership, they generally lost their traditiona
| ands ended up as peons on the | arge haci endae or |andl ess rura

| abourers.

In Mexico, the post-revolutionary |and | egislation provided

for physical restitution to indigenous peoples of the |lands from
whi ch they had been evicted in previous decades, and to which
they could prove valid title. Restored |ands were referred to in
| aw as the congnas igdi genas (indi genous comunities), wth

i nalienable, inprescriptible and non-nortgageabl e property
rights. At the same time Mexican |land reformlaw pl aced ceilings
on individual farmsize, and established its unique ejigo form
of communal and inalienable |and tenure for agrarian reform
beneficiaries, which at the present tinme affects over 60% of
agricultural and forest lands. In practice very limted | and

redi stribution appears to have taken place under restitution
mechani sns, and the majority of agrarian reform beneficiaries
(whet her indigenous or not) received | ands under the ejigo nodel
In Bolivia, after the 1952 revolution, the new Constitution
required that all lands illegally taken from i ndi genous
comunities since the year 1900 be resthred to them Once again
however, the actual restitution mechani snms appear to have been
of secondary inportance for achieving | and redistribution. The
nore inmportant factor was again that agrarian reformlaws

provi ded for the expropriation of |ands above a fixed limt, and
reversed the txend towards exclusively private forns of |and
owner ship by again recognising the | egal status of comuna

i ndi genous | and hol di ngs.

As a postscript it should be nentioned that the restrictions

on |land use and alienation associated with the gjig2__ have
recently come under intensive attack in Mexico, for their alleged
negatived inmpact on agricultural productivity, and that the

Mexi can Constitution was amended in 1991 to allow fer the
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al i enation, |easing and nortgagi ng of ejidg | ands. Opponents of
the reforms argued that the poor performance of the ejido was due
to the discrimnatory allocation of credit and support services
in favour of the private large farmsector, rather than to any
shortcomings in the gjigg nodel itself.They insist.that the
reforns are likely to precipitate a rapid rise in the already
hi gh | evels of rural I|andl essness.

Thr oughout Eastern Europe, |egal principles and procedures

for the restitution of both rural and urban | ands have proved
controversial issues since the post-conmnist transition after
1949. The basic principle is that former bwners, whose | ands were
expropriated w thout conpensation through the collectivisation
programres after 1the late 1940’s, have the right to either

physi cal or nonetary conpensation. As the Wrld Bank’s Karen

Br ooks has observed4, the decision to restore rights of forner
owners has been universal in the Czech Republic, Hungary, Ronmani a
and Bul garia. Land | aws passed by parlianents in Ronania and

Bul garia in February 1991, in Hungary in April 1991, and in (the
then) Czechosl ovakia in May 1991 each recogni ses the rights of

| and owners just prior to collectivisation, and establishes a
procedure for reinstating their property rights.

In Hungary, an initial attenpt in 1990 to return land to

prior owners was rejected by the Constitutional Court, which

rul ed that the ownership of agricultural |and nust be considered
together with other assets. A law was subsequently passed in
April 1991 regarding restitution and conpensation for past
confiscation of rural and urban lands after 1949. Up to a nmaxi num
of 50 hectares of |and may be restored to former | andowners or
their children.1f the potential beneficiaries do not wish to
reclaimtheir land, they may opt instead to receive vouchers
which may be trade in for shares in enterprises or other assets.
Al'l clains by former owners had to be filed within a three-nonth
period, the initiation date of which was not determ ned by the
law itself.

The Bul garian | and | aw of February 1991 restored the right

of ownership to forner owners who had |ost their |lands after the
1946 Agrarian Reform Act. Fornmer owners were not to receive the
exact lands they had | ost, but were instead granted a piece of

| and of equivalent value and quality in the sanme village, not to
exceed 20 hectares or 30 hectares in nountainous areas.
Beneficiaries were required to farmthe |l end thenselves or to
lease it to tenants. otherwi se they were entitled to nmonetary
conpensation,, and the | aw provided for a three-year noratorium
" on land saless. It appears that administrative delay initially
slowed the inplenentation of the Bulgarian law. Clainms were to
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be accepted and adjudi cated by | ocal |and conm ssions, who woul d
then turn verified clainms over to a team of specialists.

The above anal ysis has ainmed only to highlight the basic
principles of land restitution,i together with sone of the

adnmi ni strative nechanisns. It is clearly too early to assess
their real inmpact on | and ownership and security. The reference
is made only to show that restitution to forner |and clai mants
can be a viabl e mechani smwhen the legitinmacy of past |and tenure
arrangenents is subject to challenge in a new political

di spensati on, even when the clainms can date back al nost half a
century. As analyst Karen Brooks has observed, "In surveying the
econom ¢ options, few outside econom sts woul d have chosen
physical restitution of rights of prior owners as the preferred
solution". As she continues howewer, "It is not surprising, given
the reorgani zation and turnoil that has characterised the
agricultural sectors of the region, that the paper trail of prior
property rights has in sone areas been |ost. The nore unexpected
fact is how well preserved it is in many places, testifying again
to the political inevitability of restitution. The energence of
yel | owed but carefully preserved land titles, tax docunents, and
registries of property brought into the collective farm suggests
an enduring conviction that these docunents woul d sone day be

i mportant"f Could these conments al so be applicable to South
Africa?

vs , W

Tenancy protection and rural |abour rights

So far the anal ysis has focused on neasures to restore or
redistributeh the land itself. In nmany national situations
however, today's concerns are with |land security and security of
rural enploynent, rather than with physical ownership of the

l and. since the 1950’s a gl obal phenomenon has been the expul sion
of tenants from | ands brought under conmercial and nechani sed
forns of protection, together with the oasualisation of rura

| abour. Myself | believe that these trends have changed the
nature of the land reform debate, at |least in the areas where
nodern. and conmmercial agriculture is firmy entrenched, and
largely explain why redistributive |land reform has been virtually
off the international agenda since - say - the md 1970’ s.

h It is possible to point to theoretical econom es of scale

" for small-farm ng systens, to argue that large farning systens
have only flourished thanks to highly subsidi sed neohani sation
and other inputs. But it is unlikely that state policies will aim
to break up efficiently operated agro-industries. Mre
inmportantly; it is sonetimes questionabl e whether farmworkers who
have lost their direct relationship with the land as snmall owner-
operators have an active desire to achieve a status as

i ndependent farners. These questions can only be determ ned at
the grassroots level, through attitudinal surveys. But nuch
avai |l abl e evi dence suggests that the primary concern of salaried
rural workers is with permanency of enploynent together with

i nproved conditions of life and | abour. At the sane tinme a key
denmand of many farmworkers in the |arge-scale and commercia
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sectors of agriculture has been for access to a subsistence plot,
in particular when wage enpl oynment is not available on a year-
round basi s.

Tenancy and rural [abour |aws nay not |ead to physical |and.

redi stribution ( though this may be an inplicit intention). But
they do necessarily redistribute rights to and over the |and, by
[imting the | andowners’ power over the work force, and
correspondi ngly strengthening the position of the latter. A

| ongst andi ng problemin South Africa itself, as in the other
countries of Southern Africa, has been the excessively strong
nature of private land rights under Roman Dutch law, the virtua
absence of tenancy protection, and the weakness of rural | abour
law and its application. In these areas, what can be |earned from
the international experience.

Legal refornms for the protection of tenants and

sharecroppers were an inportant conponent of South Asian |and
reforns after the 1950's, linked with land ceilings. However,
there is evidence of nassive tenant evictions as a preventive
nmeasure, sometines prior to the adoption of the laws. It has been
estimated that such evictions affected al nost half of the share-
cropping area in certain states of India, for exanple. In the
devel opnent literature it is the land reform experiences in only
two Indian states, Kerala and West Bengal, that are usually
singled out as partial successes. Kerala legislation of the late
1960’ s provided for a low land ceiling of between-6 and 20 acres.
It provided for’inmediate security of tenure for all kinds of
tenant, with or without formal contracts, and required | andowners
to pay full conpensation to tenants before the |and coul d be
resumed for personal cultivation. In any event, tenants coul d not
be left with [ ess than a subsistence hol ding, unless the owner
held | ess than five acres. Arrears of rent were dramatically
reduced, and special tribunals were established to determine the
equity clainms_of small owners and tenants. Commercial farns were
however excluded fromthe reformlaws. And there were severe
probl enms of inplementation, with the Kerala H gh Court rejecting
as illegal some tenancy protection provisions which were seen to
encour age trespass on private | ands.

The main conponents of the Wst Bengal |and reforns have

been the abolition of absentee |andlordism a |low ceiling of
between 2.5 and 9.8 hectares, depending’ on famly size and
irrigation; recording of sharecroppers, with a VieWwtO preventing
their unlawful eviction; provision of special credit facilities;
and. i mpl enentati on of a mni numwage rate for casual agricultural
labour. In a state with exceptionally high population levels, the
progranmes appear to have net with nmuch success in redressing
rural |andl essness. Concerns have nevert hel ess been expressed at
the degree of land fragnentation, in the absence of |and
consol i dati on programres.

Latin Anerica’ s main agrarian reformera can be dated, very
approxi nately, between the early 1960's and the md 1970’ s.
During this period, agrarian reforml|aws were adopted in al nost
every Latin American Republic, often conplenented by | abour |aws
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extendi ng the benefits of |abour |egislation to the countryside.
The |inks between new | and and | abour [aws were often very
direct, in that violation of mninmmwage and other |abour |aws
could be one of the reasons for expropriating | and. Sone of the
reforns actually abolished sharecroppi ng and share tenanci es by
law, pursuing a land for the tiller approach. In all too nany
cases however, |andowners were able to react to the new | egal
framework by evicting tenants and pernmanent estate workers before
the legislation could-take practical effect. Thus nany sceptica
anal ysts have argued with sone justification that agrarian reform
progranmes i nmposed "from above" ained to nodernise traditiona
agriculture rather than to break up the large | and hol di ngs, and
to replace sem -feudal and servile | abour arrangenments by wage

| abour systens.-The adoption of a Rural Labour Statute in Brazi
in 1963, of a 1968 law in Col onbia ainmed at the gradual abolition
of sharecroppi ng and tenancy arrangenents, and the extension of

m ni mum wage and ot her | abour legislation to the countryside in
El Sal vador during the same period, all had the perverse effect
of accelerating |land eviction.

There is a continuing debate anbng Latin American schol ars

as to the extent to which the spate of |and evictions fromthe
'1960’ s onwards was actually precipitated by protective tenancy
and rural |abour |egislation, rather then being a response to
econoni ¢ factors independent of the |egal framework. A range of
factors (including new markets for agro-export crops; and state
subsi dies for agricultural nechanisation) encouraged | andowners
to bring the land under nore intensive cultivation, to rid
thensel ves of | abour which had previously occupi ed subsi stence
plots on the fringes of plantations, and to nake increasing use
of seasonal and migrant |abour during the peak harvest season

It nust al so be remenbered that the process of |and evictions was
a very violent one, facilitated by the mlitary governnents that
took power throughout Latin Anerica after the early to md
1970’ s. Peasants and rural worker organisations nobilised
extensively to demand enforcenent of their |abour and tenancy
rights, but suffered intensive repression at the hands of rura
param litary groups often aided and abetted by government
security forces. The period 'of repressive nmlitarisation
intensely felt in_rural areas, has left a difficult social |egacy
as Latin.Anerica has returned to fornally denocratic and civilian
rule by the 1980's. In Brazil there are an estinated eight
mllion seasonal migrant workers, and in.Mexico an estinmated five
mllion, who are either conpletely |andl ess or who suppl enent
their sub-subsistence agriculture on tiny farmplots wth’regul ar
peri ods of migratory | abour to comercial plantations.

I n mai nstream devel opnent thinking (influential within the

Wrld Bank, for exanple), there is now a reaction against the use
of tenancy |l egislation as a "canmoufl aged" means of distributing
rights of ownership. Tenancy is increasingly seen as sociallyi
useful, and perhaps as a bottomstep on the | adder to ful
ownership rights, rather than as the exploitative and "feudal"

i formof |and-labour relationship that it was wi dely construed to
be in the 1950's and 1960’ s. Otherw se put, tenancy protection
falls within the range of non-market nechanisns if the protection



11

is so strong as to amount virtually to full ownership, and the

| ong-termobjective is to transfer tenant rights into those of
full ownership. It is obviously conpatible wth narket
approaches, if the aimis only to clarify the terns of
contractual relationships along the Iines of |easehold
arrangenents in Western European agricul ture.

Protective | abour legislationis simlarly conmpatible with
market principles - at |east those of the social narket econony -
whil e certain | abour standards have been under increasing attack
fromthe advocates of neo-liberal devel opnent orthodoxi es. The
mai n argunments agai nst | abour standards are first that they
constitute "rigidities" or "distortions" to the freer operation
of |abour markets; and second that they tend to be selectively
applied in the formal sector of the econony, constituting
privileges for fornmal sector workers at the expense of those in
the informal and rural sectors. The extensions of |abour

| egislation to the countryside can be a linted or strong non-
mar ket nmechani sm dependi ng on the extent of coverage and the

i ssues covered. In much of Latin America, the extension of rura
| abour legislation to the countryside after the 1950's had a
strong potential inmpact on |and and | abour security, and on
freedom of association, but also on wi der aspects of socia
protection. Landowners were under a |egal obligation to provide
housi ng, education, paid |eave, social insurance and a range of
ot her non-salary benefits as well as the payment of m ni num wages
etc. The problem as noted above, has been the energence of a

| abour market dualismwhere only a snmall proportion of the rura
| abour force represents permanent and uni oni sed workers. There
has been a generalised failure to extend the benefits of |abour
and social legislation to the casual and seasonal workers who
constitute such an inportant proportion of the rural |abour
force.

The role of the judiciary in land redistribution

Any redistributive | and reform progranme requires agrarian

or land clains courts as part of the inplenentation nmechani sm
Tasks include the adjudication. of conpeting clains, appeals
procedures, and in sone cases the resolution of compensation

cl ai ns.

The nore successful of the Latin American nodel s devel oped
new j udi cial procedures, through the guero agrario or agrarian
jurisdiction. Under the Peruvian nodel, Agrarian Tribunals were
established at all levels of the judiciary up to the Supremne
Court. Peasant farmers were granted free | egal assistance to
regi ster their land clainms and have effective access to the | ega
i machi neryx The creation of the agrarian tribunals, and the
interpretation given by agrarian judges to their
responsibilities, had a mgjor inpact on the |and reform process.
In accordance with instructions given by the President of the
Agrarian Tribunal, agrarian judges were to apply existing | ega
norms in favour of the peasant whenever there were anbiguities
inthe lawitself. Before then, the decisions of both civil and
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crimnal courts hadvgenerally been biased towards | andowner
interests, usually resulting in the eviction or eVen inprisonnment
of the peasants involved in litigation. But forgotten | aws dating
as far back as the 1820's were now i nvokedf to support |and

cl ai n8 based on possession rather than witten title. As-the
President of the Agrarian Tribunal argued, it was a well known
fact that many | andowners had used force and falsified titles to
gai n control of vast extensions of comunal | and.

"Special" rights to the land: exceptions fromthe nmarket |

principle
The concept of special rights to the |and neans that the
tenure reginme for certain groups will be governed by principles

different fromthose prevailing for the rest of the popul ation.
Ideally it should constitute special protection for vul nerable
groups, nmmintaining their ethnic and cultural diversity. It can
al so potentially constitute discrimnation

Over the past decade in particular there has been a strong
resurgence of indigenous and tribal peoples’ |and .clains
throughout the world, already having its inpact on national and
international law. A Convention was adopted by the Internationa
Labour Organisation in 1989 ( so far ratified by countries in
Latin Anerica, Europe and the Pacific, and w dely discussed in

ot her countries including Russia) which inter alia recognises the
col l ective aspect of indigenous peoples’ relationship with their
| and, stresses that their rights of ownership and. possessi on over
traditional |ands shall be recognised, calls fore adequate
procedures within the national |egal systemto resolve | and
clains by the peopl es concerned, and contai ns other provisions
concerning natural resource nanagenent and mneral exploitation
It also calls for equal treatnent for these peopl es under
agrarian reform programes. At " the same tinme many nationa
Constitutions and special |aws, nost particularly in Latin
America, provide for the demarcati on of indigenous |ands and
territories under -.inalienable, inprescriptible and non-

nort gageabl e fornms of ownership.

Few questions ari se when the peopl es concerned are forest-
dwel | ers, bushmen or other traditional cultivators who need a

| arge and contiguous territory to preserve their traditiona
lifestyles, and who obviously require special protection against
encroachnent. Different issues arise when_las in parts of Latin
Ameri ca) indigenous peoples forma |large proportion or even a
majority of the rural population, are intermngled with other
peasants, or have been reduced over time to a state of

| andl essness. How do they express their land clains? And to what
extent are they demanding a separate land regine with the ensuing
restrictions on | and use, alienation and transfer?

Different issues arise where, as in.nuch of Africa, comuna
tenure regi nes have been in part a colonial inposition

preventing i ndi genous farmers fromparticipating in settler |and
mar kets, and even refusing to recogni se private |and transactions
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among African farners thenselves. As private |and markets grow
under technically "communal " tenure reginmes, with an adverse
"inpact on the land security of wonen cultivators in particular
the role of chiefs in Iland allocation has been criticised even
by the advocates of customary tenure. There are argunents for
Land Boards on the Botswanan or emergi ng Nami bi an nodel, which
reduce the powers of chiefs or headnmen in [ and allocation, and
give a greater role to state bodies and participatory |oca
institutions including in particular the representatives of wonen
cultivators. A ngjor issue in southern Africa is whether or not

l and distribution programes should aimto extend these communa
tenure. reginmes, and what shoul d be the degree of state

i ntervention regarding | and use and allocation within them,
LESSONS ?0R SOQUTH AFRI CA?

In conclusion, | have been asked to assess the inplications

of international experience for the current |and policy process
in South Africa itself. It would be presunptuous to nake any
speci fic recomendations, given a linmted acquai ntance with South
Africa. | prefer to focus on the policy issues which seemto be
arising fromthe recent international experience, as potentially
rel evant to current land distribution debates in South Africa.
The need for land reform objectives and beneficiary target
groups -’

The argurents for land reformare in many ways the sane as

some three or four decades ago, in the heyday of the classica

| and reform period. Econom c argunments are that small and

i ntensive farm ng systens provide the best basis for bal anced

i ndustrial and agricultural growth. Mral argunments are that
peopl e have a general right to the land, at least in ternms of
secure access to land, when they have no alternative neans of
subsi stence. There is the comnbi ned Wrora

argunent that people have a right to land restitution, when they
"have suffered forced eviction wi thout due process of |aw or
adequat e compensati on.

Whet her | and reformhas failed in nbst devel opi ng countri es,

or why it may have failed, remain open questions. Mich | and has
been distributed throughout Asia and Latin Anerica in.particular
A new cl ass of medium farmers has emerged - using new seeds,
limted mechani sation and sone 'though usually casual | abour

i nputs. In sone countries these produce the bulk of food for
donestic consunption and are the nost inportant sector of the
farm popul ation. In others they coexist with large farms, which
often produce mainly for the export market. The maj or probl em of
the limted non-market |and refornms, based on ceilings or tenancy
reform has been their failure to address the probl ens of

absol ute rural |andl essness. Wile they professed both equity and
efficiency objectives, they have tended to give nore enphasis to
the latter. It is only that radical socialist reforms, and the
"East Asian land for the tiller programes, that have had a rea
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i mpact on | andl essness.

At the same time, in all devel oping regions the proportion

of the econom cally active popul ati on engaged in agriculture has
been steadily decreasing. Myst state policies assune that a
further reduction of the agricultural |abour force is necessary
for inproved agricultural efficiency. Yet bthe nunber of
unprotected rural workers, usually engaged on a seasonal or
casual basis, is clearly growing. As profit margins are falling
in much comrercial agriculture - due to unstable world narkets,
and al so the strong pressures to reduce agricultural subsidies -
"the existence of a sizeable reserve of unprotected rural workers
i s becomi ng structurally necessary for the survival of much

| arge-scale commercial agriculture. It is becom ng socially
unsust ai nabl e.

The pressures for land reform and the objectives of a |and

ref orm progranme, obviously depend on the extent of agricultura
conmer ci al i sation, enploynent patterns within the commercia
sector, and | ongterm perspectives for rural and.urban enpl oyment.
And in I many countries there are huge regional differences,
affecting the perceptions of the peasant and rural worker
novenments. |In Brazil for exanple, the southern states are the
pol es of commercial agricultural growth, while in the north-easta
| abour relations in agriculture are nore feudal.ln the south the
mai n demands of the peasant novenent are for permanency of

enpl oyment, together with profit-sharing. In the north-east
peasant struggles tend to be nore directly for the land itself.
Wil e sone parallels can be drawn with the South African
situation, the proportion of the economically active popul ation
engaged in agriculture appears to be significantly higher in
Brazil.

These fundanental questions have to be addressed in South
Africa, before any major programe of |land redistribution can be
envi saged. In certain regions and sectors, demands for |and,

enpl oyment and housi ng security mayuwnotn. amobunt to strong
pressures for physical distribution of the land itself.

Li nking land rights and rural |abour rights

The Iink between.rural |abour rights, tenancy protection and
land rights is an obvious one, as has been denpnstrated above.
Labour rights and | abour | aw are essential aspects of property
relations, and can play a direct rule in land redistributign
policies. In some of the successful cases, legislation in these
areas has been adopted sinultaneously. But there have al so been
cases where, for both econom c and political reasons, they have
had the "perverse" effect of underm ning | and and enpl oynent
security. Historically, it has been comonpl ace for |andowners
to rid thensel ves of protected | abour, having greater recourse
either to nechanisation or to unprotected | abour. And there has
been very little success anywhere in extending the protection of
rural |abour law to seasonal, casual and m grant wguers.
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It seens fairly obvious that South Africa needs new and
stronger legislation in these areas, covering different fornms of
farmtenants as well as salaried rural workers. But |egislation
will have limted inpact; without an affirnmative action. programe
to pronote strong and i ndependent rural workers’ organi sations.
Sone of the ILO s Conventions can provide useful guidelines here,
particularly its Convention No. 141 of 1975 concerning
organi sations of rural workers and their role in econonm c and
soci al devel opnent.
' The pace of land reform

It is common wi sdomthat | and reform needs to be enacted
speedily. This is true in that, the | onger a governnent del ays,
the nmore likely it is that | andowners will use their politica
i nfl uence to inpede the process. But how can rapidity be bl ended
with due process of law, in accordance with denocratic
. principles?
' The East Asian land reforns were carried out quickly, under
effective external military occupation. The El Sal vador | and
reforns of 1981 ( seen as the first stage of a phased progranme
over several years) were carried out through mlitary occupation
of estates under US pressure.The | ater stages were successfully
resi sted by | andowner | obbies. v
But ot her and arguably successful |and reforns have been
carried out over a lengthy period. The Chil ean and Peruvian | and
reforns of the 1960's and 1970's were gradual processes. New
agrarian and rural |abour |egislation was enacted, which
permtted | and expropriation and actively encouraged peasant
nobi | i sation, and which in turn persuaded governnents to
accel erate the pace of land reform The Mexican |and reforms
after the 1920’s also took place in fits and starts, with the
enmost significant phases of redistribution occurring many years
after the enactnent of the first land reform]l aw.
The argunments for a swift approach are fairly Cbvious.
Uncertainty over land rights reduces the confidence of existing
producers, and breeds disinvestment. This was a clear problemin
Ni caragua after 1979, when the Sandi ni sta government hel d | engthy
gebat es about the desired form of |andownership, and at one stage
alienated both small farmers and the large comercial farners
over whomthe threat of |and expropriati on was hangi ng.
It conclusion it can only be said that swift action should
be taken when the clains are specific and clear, the feelings
expressed on the ground’ are strong, and the sense.of injustice
is flagrant. In South Africa this-is the case with the "bl ack
spot" renmovals where the | and areas and claimants are easily
identified, and specific mechanisnms for addressing the clainms
have al ready been fornul ated by the ANC and ot hers.
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Land rights and | and distribution: questions of principle_

Not surprisingly, given the | egacy of apartheid, nuch South
African policy analysis focuses on basic principles of |and
rights in_ a new political dispensation, together with the
procedures for resolving a host of conpeting clains to specific

| and areas, or to the land in general. And the problens are seen
not only as the | egacy of apartheid itself ( with the bl ack
spots, forced.renmovals, and grossly inequitable |and.distribution
along racial lines) but also as the | egacy of the Roman Dutch
legal tradition with its excessively strong recognition of
private land rights.

There is sone interesting "work by South hAfrican | ega

schol ars on the concept of the "social function of property",
drawi ng on international experience fromWstern Europe and Latin
Ameri ca, anong ot her regions. The concept underlies the socia
constitutionalismof Latin Arerica, and is also enbedded in the
post -i ndependence Constitutions of many Asian and African
countries. It is no nmore than a | egal concept, seeking the mddle
ground between unfettered market approaches and soci ali st

options. It enshrines the constitutional principle that private
land rights are not sacrosanct, but have to be tenpered by ot her
soci al considerations. Inits origins, inspired. by Catholic
soci al phil osophy, it is a reaction against the excesses of

ni neteenth century liberalismand its civil law tradition, which
saw unprecedented patterns of |and accumrul ati on and

di spossessi on. Wthout such constitutional principles, it would
have proved inpossible in the countries with civil code systens
to carry out the range of interventions in the |and market wthin
a denocratic framework. These are obvi ous arguments agai nst

i ncorporating a blanket protection of property rights within a
new South African Constitution.
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