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SIMILARITIES, VARIATIONS, AND RESERVATIONS IN THE NICARAGUAN

CONSTITUTIONAL PROCESS

The President of the Nicaraguan National Assembly, Comandante de
la Revolucion CGarlos Ninez Tellez, informed that the firstideaft
of the Nicaraguan Constitution has been elaborated, discussed,

and presented o‘ Nicaraguans without involvement from any foreign
CoUnETY

This first.draft offers: hope. to the Nicaraguan people in their
daily fight LO d fend the right to construct.a free, sovereign,
and independent Homeland and stregthen the National Unity.

In order. to create the first Constitutional Deaft, a Special Cons-
titutional Committee was formed, made up initially by 22 represen-
tatives of:the seven politicalipartics of the NationallAssembly &
taking into account pluralism and proportional representation.

The s Specials Committee :11)})1‘01-‘0(‘1 its internal rules as well as its
work plan and methodology. Three Sub-Commissions were foimed:

The. Sub-Commission on Constitutional Affairs, the Sub-Commission

on the National Constiltation, and the Sub-Commission. of Foreign -
:‘\'i"'fu LTS The last of these dissolved in December of 1985 after -
it reported on the Constitutional process of different countifes

with different po "al systems. ‘This work demonstrated the wide
range of constitu nal experiences that exist.

The Sub-Commission on Constitutional Affairs assumed the p}(nl, the
geperal lines  “the form, andithe .contents of the first draftreof -
the Magna Carta. These were approved i thetSpecig@l™ Constitution -
alsConmittee with 10 titles, 28 .chapters, S sections, and 221 ar-
Eiclesy

Furthermore, it established that Hu-'- cliaracter: and ‘natureso fathe

Gonstitutionswould be peneral ,  principled s democratic »and modern
inmga tel thipeeebasic partsisiiithen General "Part, 'the Bill-ofsRightsy

and the Organizational Part. :

The writing and approval of the ."'1'. ook Ninte acchuntc metl

Logy » flexibility, dnd the plansit i""' ther discuss ttheDraft i
the Plenary of the National Assembly af -he National Consulta
Ltlon "W ARISOLE the }'m“ itical parties exercised the righ to exXpress
disagreements or .reservations about articles ’11 t‘ao Draft, althoug
the ultimate :}gwpafcr;(iT will stakevplace i he sion in the Na-
tional Assembly. To prove thi the reservations and disagreements
were-left in as evidence in the meetings of the Special Constitu-
tional Commission and @ d Ehhereportdot the Precident 'ofutheSpectal
Constitutiona .! Comr

JItiwas unanimously agreed t cave the writing of the Preamble for
the final draft and recommend that all partie: ;_.M); their propo-
sals for the Preamble stating -the ilosophy £ the Constitution,

S
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its reason for being,

With respect to Title 1, Fundamenta inciples, reverence to the
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Heroes and Martyrs was approved with the understan&ing thatsonece
the Preamble is written , jt will be examined to see if it remains
as an article or if it will be included in the Preamble.

Title II, Chapter One, General Dispositions, faced reservations in
reference to National Territory, given that the Conservative Demo-
cratic Party solicited the inclusion of the fundamental SUTTEPASST
DETIS JURIS of 1821'". This point was left pending until after the
necessary consultations.

Title IV, National Economy, Chapter VI, the Budget of the Republic,
consists of three articles. Only one of these was unanimouly appro-
ved. The Conservative Democratice Party.and the Popular Social Chris
tian Party had reservations on the other two articles. which deal -
with the exercising of the budget-and the legislative participa -
tion in the budegtary process. The discussion was left pending. In
the last case, both parties believe that the National Assembly ‘must
have the authority to control the budget. .

In Title VI, Rights, Duties, and Guarantees of Nicaraguans, Chapter
I, Individual and Civil Rights, on the inviolability of the Right -
to Life, the Conservative Democratic Party had reservations due to
the fact that they believe the article should state the right to life
framEthe moment of conception. e ]

In Chapter II, the Right to Gather, the President of the Special
Constitutional Commission expressed reservations. EldthSrespectito
the suspension of Political Rights, the Conservative Democratic -
Party will introduce a series of articles about foreigners.

The Conservative Democratic Party and the Popular Social Chrdistian
Party expressed reservations in reference to religious objections
. to certain .laws. : : '

The Conservative Derocratic Party disagreed on the pointronssocial
security and welfare until there is more information from the corres
ponding bodies.

The fundamental difference between matrimony and common unions, ==
Chapter IV, Family Rights, will bewdiscussed incthesPlenany s due i
to a series of difference of opinions between members OT the Spe. =
cialliConstitutional Commission.

The Popular Social Christian party expressed reservations on Chap-
ter VII, Education and Culture, on the point of Autonomy and Acade
mic Freedom. In the final draft: of the Constitution the Conserva-
tive Democratic Party will present additional duties in Chapter VII,

Duties of Citizens.

The Conservative Democratic Party expressed reservations -over Chap
ter III, Executive Power, about the responsability of the President,
stating that the responsabilities defined in the Constitution of -
1848 must be taken into account because it is more developed and

defines the role of the President in relation to the other branches
of the state. Furthermore, they believe that the principle of non-
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reelection of the President and a clear definition of the legisla-
tiviepewe nE el Popul arlisociialSChriistian SPant yalisolexpressed sice
servations on this p01nt

In reference to the appointment of the Mayor of the city of Mana -
gua by the Presidenit of the Republic of Nicaragua, the Popular So-
¢ g Chira st ilan S PaEt yEliadereservationsiduesto” thetfactisuich ¥al pro=
cess contradicts the autonomous nature of the municipalities.

In reference to the State Ministries, the Conservative Democratic
Partyswal lSsintroducesthreelarticl esmabout ypublac o ficialls

Futhermore, about the Sandinista Armed Forces, Teservations were

expressed by the Popular Social Christian Party and the Conserva -
tive- Democratic Party. In the final discussionr, they will propose
Sthat ‘the name the be changed to the Defense Army of National Sovie-

reignty.

TheWSandinistaNirontitorsNationa Nl aberat fon expiressediresemvatiions
as: to the term andt removal of judges, Chapter KV, Judicial Power.
slhesConserviativiel DemacracicbPary explesqed Tecﬂrvatlons on the un1
tyeandetheNexe lusivitymofRjurisdi ction.

SIne il e B VT S8 Polia ta calAdminis trative Divisioﬁ5 the FSLN had'resez
vations about the concept of the Autonomy of Mumicipalities.

iiheWPres identio fitheNSpeci all Gonsit1 tut ionalSCommilssionshadSresenrva:
tions on the reform, the iniciatives of Title IX, Cemstitutional Reforms..
Howeverss the spointsithaticannotbeNsiibiect to reform the poplle =
nature of the Revolution, democracy, national defense, and the prln

ciplicsRof ant1~1mpe11a115m non -alidnment, anti-interventionism,
and latinamericanism - were established.

S ThelGonservativelDenoc rait el PartythoughtSthai thebdefini tionofscon
quests and achievements of the Revolution should be established --
firstibysconsensus WandSthen ‘theSones  thatScanmos bevsubilected Rtol=
reforms because they aresprinciplesFoftheRevalnution should be iz =
fined. ,

All of these reservations will be debated on im the Plenary session
of the Nicaraguan National Assembly with the swupport of th people
from the Open Forums. : : N

FUNDAMENTAL CONTENTS OF THE NEW ‘CONSTETUT ION

According to the consensus of the political parties represented in
the National Assembly, the new political Constitution of Nicaragua
must be general, principled, revolutionary, democratic, and modern
ineeachtc 8t thiteewpartstithecl Genera I Paptathc Bl o R ot cF

and the Organizational Part.

The fundamental aspects of the Draft of the Magma Carta which was
presented to the National Assembly on February .21 of this year by
the Special Constitutional Commission;ne summarized below.
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Fundamental Principles

In the chapter dedicated to:the Fundamental Baiinci pillesiMomattitvid o
reverence, and -respect to the Heroes and Martyrs of our Homeland

is established along with the goal to educate present and futureé
generations with their example of heroism and generosity

Furthermore, it is indicated that "revolutionary power lies in
the people workers of = the cittyand o the country, women, youth

profesionals, technicians, incellicetualiciNart st and religious

people who make up the mayority of the nation and guarantee the
irreversible character of the National Democratic Revolution in Ni-
caragua'.

In terms of the concept of democracy, the Constitutionql Draft says
‘that democracy is "the construction of a society with people's pa£

ticipation, where the right to vote and be electedyisNcificctive tas

long with the rights to speech, to organize, to protest, and to hou
sing, education, work, and healthcare. In conclusion, the right to
lLive dignified!, i

fihe o e Stallccsiof a democracy where all Reliticaldcsoecialand cco-
nomic sectors of the country participate in forming the objectives -
and concrete goals to reestablish and develop the economy of the -
country and protect it against destruction and war in order to make
happiness possible and erradicate misery, hunger, destrucition, s and
unemployment, as well as promote the social development of Nicara-
gua.

With regards tol political pluralism,, the draft states that this is
theNeisfenee and Ramtii elpation o a S o liitical organizations wi
thout . ideological es trictionsy, "except to those who advocate a re-
EUrns CoNsonocismo, ;

As to a mixed economy, the Constitution says that this means and e-

conomic model where diverse forms of production exist, private, --

mixed, and cooperative, and all have the well being of the people

as a principle objectives and reasonable manginc oS profitiare \estah
lished.

With regards to the independent foreign policy of the COUNTE Ry S f e
1s established that this means "non-alignment; a principle that gua
rantees independence from the hegemonic centers of power, peaceful
coexistence between states, and solidarity with the countries in --
struggle against imperialism, colonialism, apartheid BandEracicmll.

It is also mentioned in this chapter of fundamental principles that
"the basis for our anti-imperialism is the historic strileaiec o ri=
the independence and sovereignty of the Homeland. For this Feaseni s
we affirm our right to self-determination and we reject the unjust
trade relations that damage developing countries and use Latin Ame-
rican countries as geopolitical reserves for.-military, politicall,
and economic interventions against. the legitimate soverelign rights




of people.
other fundamental principles stated in the Draft include:

ﬂLatinoamericanism-the ideas for Bolivar and Sandino to unite
Latin American countries to strengthen our countries".

"The principle of non -intervention in the internal affairs of
other countries™. - '

"Defense of the Homeland -the participation'of 511 pecople ints
the defense of the nation in the struggle to maintain peace- an
indispensable base for the economic and social development g

the country'.

n"Soverelignty resides in the people, the legitimate owners of the
nation, the land, and the natural tesources which are to-be used

for the social progress of the country and social well being for
all Nicaraguans". :

‘General Dispositions

With respect to the stdte and forms of gobernment, the Draft es=
tablishes that Nicaragua is a free, sovereign, and independent
_state that 1is a democratic, participatory, representative, and
non-aligned Republic. The Legislative Branch, the Executive Branch,
the Judicial Branch, and the. Electoral Branch are functions of the government.

Rights of the people

"The right to struggle for the defense of the Homeland and pea-
ce for the integral development of the nation 1s a right of all

Nicaraguans''.

“The Nicaraguan People have the right to self—detérminatibp in -
political, economic, -social, amd cultural SlHTeRs

"In Nicaragua, city and cduntry workers, women, youth, patriotic
producers, agricultural and industrial workers, artisans, profe-
sionals, technicians, intellectuals, artists and religious peo '~
‘ple have the right to create organizations with the purpose of
participating in the construction of a mew societyiic

, | = -
In respect to human rights, the Document declares that the State
will guarantee unrestricted respect, promotion, protection, and
incorporation of Human Rights as an integral part of the Funda -
. mental Statutes stated in the Universal Declaration of}kmmniﬁghts
of the United Nations Organization, an Sthe American Declaration
of Rights. and Duties of Man and the American Convention of Human

Rights of the Organization of American States.
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National Economy

This chapter explains that the economy of the country is a strength
ening factor for national sovereignty, the consolidation of democracy,
and the fufillment of the material and spiritual needs of the people.

Furthermore, it is indicated that the administration of the economy
corresponds to the sitatenas Swellisthes planning, conductingit andsorien=
tation of economic activity in order to guarantee national development.

'Agrarian Reform

The Agrarian Reform is a fundamental instrument of the economy and
of the revolutionary ‘transformations.® 1t cuarantees the active par-
ticipationSefEbeasantsEinsthesccononictand¥socialiNdevelopmentioisthe
count v

Agrarian Reform will guarantee property to etficient agricultural
producersiasanstruments ot S theirswork Sas established by liaw

Thetpacticipatientoeoffaoriculturalsworkersiandiproducens distestabi==
lished through the law itself,. the State bodies related to the law,
fandipopularorganizations. ey :

Foreign Investment

IngChapter Vo tWthet Draftistates  tha t ¥l foreigninvestmen tRwIil 8N 2y
a role complementary to internal economic policies. Furthermore, -
it must contribute to the development of the country, adjust itself
to the law, and not harm national sovereignty".

National Defense

in® thils ‘part Wthe "documentexpresses that "'tha charactesiot s national
defense is defined by the will for peace of the Nicaraguan people -

" and their firm decision to permanently defend the vital interests -
of the nation and the conquests of the Revolution, '"and no'" after
thatsallSclasseshandSsectonst of Nicaraguan society aresnthe "socialis =
basis for this national defense'. 0

Rights, Duties, and Guarantees of Citizens

InrthisEchapten;allthe "ri ghts dutiesitand N puarantees Stho CRECra =i
ditionally appear in Constitutions of the Western Hemisphere are
stated N such noL e s Erecdanios thought and religion, procedural and
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penal guarantees, recourse of Habeas Corpus and "Amparo'", prohi-
bition of infamous punishment, with respect to physical, mental,
and moral integrity, etc., as well as a restatement of what appears
in the Fundamental Statute of the Republic of Nicaragua and in
the Rights and Guarantees of the Nicaraguan People.

PoliiiticalRights

Here it is established that those national or nationalized Nica-
paguanSeiiciizenstwh ol arell 6Bycans Norloilldermwatl I en joyatul 1N polli e i
cal rights and all citizens have the right to vote and be elec -
ted.

Allsostatediaresthesright tolorganize ™ political partyy, the -—
Eiloh EREoNa sylnm Setc:

Social Rights =

"All people, be they individuals or the collective body, have
ther ghitivelpracticestheirirel ipgiousibellicefsiinipubliciorsins
privdtemecluding®p rayorteachinssandScellebrationtef Srituaist

Also_giﬁen arel i chits Storinformatilen B socialisecurity i protec
tion of combatents, food, healthcare, and housing rights, among
others. '

Family Rights

In this chapter, it states that the family-is the naturalNands=—
fundamental nucleus of society and has the right to state pro --.

tection. Furthermore, the rights of Nicaraguans to form a fami-
ly through marriage or a common union is recognized.

In reference to parental Authority over children, it is established
that it will be equally shared by the father and the mother.

Economic Rights

It is established in the Draft that all werkers have the right
tolparticipate: in' thefconstruction, contxeod, and executiion of all
economic and social measures that the State promotes. It will
strive to guarantee the harmonius participation of all productive
forces and a just distribution of the natiomal product with the. -
goal of guaranteeing a dignified material life for all people.

Labor Rights

Qualifying work as a right and a social responsébility, the Docu-
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ment notes that all workers through their organizations have the
right to use the diverse forms of participation in their enter -
prises. Also recognized is the right to strike, to union freedom,
and to union autonomy.

-Education and Culture

Between other aspects, it 1is established that state centers of e-
ducation will be secular, that religious education will not De -
mandatory in private schools, and that academic autonomy. and free-
dom will be guaranteed in the universities.

Legislative . Power

Indicating that the legislative function will be exercised bu the
National Assembly, -this chapter incorporates everything that appears
5in the Fundamental Statutes of the Republic and in the General Sta
"tutes of the National Assembly and restates that representatives -
will be elected by popular, secret, and direct vote according to a
system of proportional representation.

Executive Power

In terms of Executive Power, the Draft states thatiit wilil betexexrs
cised by the President of the Republic, who is also the Chief of

State and the Chief of the Armed Forces. Thexre will .be. a Vice =
President to substitute -in case of temporary OT permanent absence.

The qualifications to be President and Vice President are torbeas

of Nicaraguan nationality, to be at least 25 years old, and to be

of secuiar status. The President's term will be 6 years, startirng
from the inauguration before che National Assembly.

Included in the responsability of the President is the Tightatos
declare a State of Emergency in case of international war, inva -
sion, natural disaster, OT when the defense of peace and national
security are endangered. In this case, the President can suspend
specified rights, duties, and constitutional guarantees, but -
Never. 68 articles of the new Magna Carta. In ather words, one-
third of the Articles are considered to be vital rights of the Nic
-araguan people.

Other Dispositions

In addition, the Draft will contemplate other dispositions rela -
tive to the Jucidial Branch, the recourse of unconstitutionality,

the Electoral Branch, the politlcal—administrative;division of the
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country, the autonomy of the ethnlc groups of the Atlantlc Coast,
and Constitutional reform. :

THE OPEN FORUMS

The Nationaly Assembly will carry out a popular consultation of
the. first Draft of the Political Constitution of Nicaragua through
Open Forums with social and religious sectors of the country du -
ring the months between March and May of this year.

The Open Forums were practiced in colonial times and according to

historians, were true democratic institutioms which promoted mate
rial development of the culture.

The spirit of nationalism and.the desire for independence existed
in the Open Forums. Open Forums were called by city authorities.

The Forums were popular before independence and from these Forums
the first governing bodies were formed.

In 1979, the year of the Revolutlonary Trlumph municipal leaders
were elected in Open Forums.

Taking into account the origin and the impertance of these meetings
inthet hisitorysoff S thelcountny, the Open Eorums, as a2 form of direct
- democracy, ‘strenghthen the patriotic education of the people, and
gatherStheir opinions: and ideas for ‘thec Magna Carta, and unite the
Eepresentariivesio fNcachipartysanitiic Vatlonal Assembly with their -
constituencies.

Eighty Open Forum assemblies will be carried out throughout the na-
tion. Each one will be led by a President amd 2 Secretaries+ - The
President will explain the objectives and rumles and will moderate
.the meeting. The Secretary will record the results. National Assembly
representatives of the region where each Opem Forum is held will -
be present at the repective meetings.

The seriousness of the Open Forums will be mespected. There will
be no Party propagandizing. Guides or outlimes will be created tak-
-ing into account the areas of conflict betmeen .the parties so that
the citizens can give their opinions on such areas.

The President of the National Assembly in his role as the President
of the Constitutional Commission will coordimate the preparation -
and development of the Open Forums in conjumcition with the different .
sectors. Furthermore, the Executive Branch will dictate resolutions
so that the Open Forums will have the support and contributions of
respective authorities.

The cost for this is approximately $300,000. Fundraising is being

carried out internationally with governments, parties, and non-go-
vernmental organizations.




