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PRETORI A M NUTE

The Governnment and ANC have hel d di scussions at the Presidency,
Pretoria, today 6 August 1990.

1. The Goverment and ANC have again committed thenselves to the Groote
Schuur M nut e.

2. The final report of the Wrking Goup on political offences dated
21 May 1990 as anended, was accepted by both parties. The guidelines

to be formulated in terms of the Report will be applied in a phased
manner. The Report nakes provision for formulation of guidelines which
will be .-applied in dealing with nenmbers of all organisat-ions, groupings

or institutions, governnental or otherw se, who comm tted of fences

on the assunption that a particular cause was being served or

opposed. The neeting has instructed the Working Goup to draw up a plan
for the rel ease of ANC related prisoners and the granting of ’
indemmity to people in a phased manner and to report before the end of

" August.

The followi ng target dates have in the nmeanti ne been agreed upon

t 9The body or bodies referred to in paragraph 8.2 of the Report of

the Working Group will be constituted by 31 August 1990.

t The further release of prisoners which can be dealt with adninistratively
I

will start on 1 Septener 1990.

t Indemity which can be dealt with in categories of persons and not

on an individual basis will be granted as from 1l Cctober 1990. This
process will be conpleted not later than the end of 1990.

t In all cases where the body or bodies to be constituted according

to paragraph 8.2 of the Report of the Wrking Goup will have to
conslder C5595 on an individual basis, the,process will be ’

exPedited as mJCh as DOSSIblei It is hOped that this process will be

conpleted within six nonths, ",
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with six months, but the |atest date envisaged for the conpletion

of the total task in ternms of the Report of the Wrking Goup is not

later than 30 April 1991

This programme will-be inplenmented on the basis of the Report of the

Wor ki ng G oup.

3. In the interest of noving as speedily as possible towards a

negoti at ed peaceful politiCal settlenentgahd in the context of

- the agreenments reached, the ANC announced that it was now suspending al

armed actions with imredi ate effect. As a result of this, no

further armed actions and related activities by the ANC and its

mlitary wing Unkhonto Ne Sizwe will take place. It was agreed

that a working group will be established to resolve all outstanding

-questions arising out of this decision to report by 15 Septenber 1990.
Both sidestonce nmore conmitted thensel ves to do everything.in their

power to bring about a peaceful solution as quickly as possible.

4. Both del egati ons expressed serious concern about the general |evel of

vi ol ence, intimdation and unresf in the country, especially in Natal.

They agreed that in the context of the common search for peace and

stability, it was vital that understandi ng should grow anong al

sections of the South African popul ation that problenms can and shoul d

be sol ved through negotiations. Both parties conmtted thensel ves

to undertake steps and neasures to pronpote and expedite the

normal i sation and stabilisation of the situationnin line with the spirit

of mutual trhSt obtaining anmong the | eaders invol ved.

5. Wth due cogni zance of the interest role and invol verent of other

parties the del egati ons consider it necessary that whatever additiona

mechani sns of communi cati on are needed shoul d be devel oped at

| ocal, regional and national |evels. This should enable public

gri evances to be addressed peacefully and in good tinme avoidi ng

conflict.

6. The Government has undertaken to consider the lifting of the State

of Energency in Natal, as early as possible in the |ight of positive

consequences that should result fromthis accord.
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7. In view of the new circunmstances now energing there will’be an ongoi ng
review of security legislation. The Government will give i mediate
consideration to repealing all provisions of the Internal Security Act
that -~
(a) refer to conmuni smor the' furthering thereof;
(b) provide for a consolidated list;
(c) provide for a prohibition on the publication of statenents or
witings of certain persons; and
(d) provide for an anpbunt to be deposited before a newspaper may be
regi stered.
The Governnment will continue review ng security legislation and its
application in order to ensure free-political activity and with the
view to introducing anending | egislation at the next session of Parli-
ament. The Mnister of Justice will issue a statenent in this regard,
inter alia calling for corments and proposal s
8. W are convinced that what we have agreed upon today can becone a mle-
stone on the road to true peace and prosperity for our country. In this
we do not pretend to be the only parties involved in the process of
shapi ng the new South Africa. W know there are other parties conmitted
to peaceful progress. Al of us can henceforth walk that road in con-
sultation and co-operation with each other. W call upon all those
who have not yet conmitted thensel ves to peaceful negotiations to do
SO HOW
9. Against this background, the way is now Open to proceed towards nego-
tiations on a new constitution. Exploratory talks in this regard will
be hel d before the next meeting which will be held soon
PRETORI A
6 August 1990



ANC REPRESENTASJON | NOBGE

REPORT

WORKI NG GROUP ESTABLI SHED UNDER PARAGRAPH 1

OF THE GROOTE SCHUUR M NUTE.

- 1. On 2, 3 and 4 May, 1990, at Groote Schuur in Cape Town, a del egation df
" the African National Congress nmet the State President acconpani ed by

M nisters and officials. At the conclusion of the neeting a docgnment, -
called the Goote Schuur M nute, was adopted. .A CQDY theheof is attached.
Par agraph 1 phovi ded for the establishment of a wdrking group. The ANC

nom nated as its representatives on the working group, Messns Zuma, Maduna,
Nhl anhl a, Pahad, Phosa and Ndlovu (its nenbers on the Steering Conmittee).
The Governnment noninated as its representatives M nister Coetsee, Deputy

M ni ster Meyer and Messrs Van der Merwe, Swanepoel, Louw, and Viall, Mjor
CGeneral Kni pe and Bhi gadi er Kok. t ’

2. The Working Group was charged with -

- maki ng recommendations on a definition of political offences in the South
African situation; _ '~

- discussing, in this regard, time scales: and .

- advising on norns and mechani sms for dealing with the rel ease of politigal
prisoners and the granting of inmunity in respect O political offences!

to those inside and outside South Africa.

3. It is recognised that in terns of the Groote Schuun-M nute, the category
of persons involved only in offences set out hereunder have already been
catered for, for immediate attention: ’

3nl The |l eaving of the country without a valid travel docunent.
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3.2

Any of fences nerely rulated to organi sati ons which were previously
prohi bited (including nmenbership of Urkhonto we Sizwe).

Persons in the abbve category are entitled to be dealt with in terns
of the provisions set out in paragraphs 6,2 and 6.3 heheof, as the
case may be. i D

The Working G oup nmet on a nunber of occasions and reports as follows:
DEFI NI NG PCLI TI CAL OFFENCES | N THE SOUTH AFRI CAN S| TUATI ON

6_.5

The foll owi ng cl asses of persons, whether inside or outside South Africa,
nmust be taken into account with regard t9 pardon er indemity for poli-
tical offences: ’

Persons al ready sentenced, including peheons serving a sentence, persons
subj ect to any suspended sentence, persons awaiting execution of a sen-
tence or where the case is on appeal or review '’

Persons who may be liable to presecution, or who are awaiting or under-
going trial.

Persbns in detention.

The power to pardon is vested in the State President by virtue of section
6 of the Republic of South Africa Constitution Act, 1983 (Act 110 of 1983),
and section 69 of the Prisons Act, 1959 (Act 8 of 1959, and will apply to
persons al ready sentenced, i.e. class (A) above.

i O

Speci al power to grant indemity is required in regard to persons refehhed
to in class (B) above. The relevant pewer is contained in section 2 of
the I ndemity Act, 1990. Section 6 of the Crimnal Procedure Act, 1977,
provi des for the stopping of a proseeution and may therefore be appli ed.
The reconmendati ons contained in this docunent relate only to politica

of fences and in no way inply any-limtation upon the general exercise of
the powers nentioned in paragraphs 6.2 and 6.3. t 4

In preparing for the nmaking of "recomuandati ons on a definition of poli-

.13



. 6.5.1

6.5.2

tical offences in"the $outh Aftican situationf. the follow ng principles

and factors were noted (the principles and factors are |argely those ap-

plied by Prof Norgaard in the Nam bian situation after study of the juri-
sprudence and the representationb of the parties concerned and do not pur

port to be exhaustive):

There is no generally accepted definition of "political offences" or "poli-

tical prisoner"” in international law. Wat is generally accepted, however,

is that principles developed in the field of extradition | aw are rel evant

i n distinguishing between "political offences" and "common crines".

The |l aw and practice of states show that there is now a considerabl e degree

of consensus both as to the types of offencet which may in principle be

classified as political as well as to the sort of factors which should be

taken into account in deciding whaner an offence is "political"” or not.

In particular, the followi ng are aspects of the | aw and practice of extra-

dition which appear to provide val uabl e gui dance:

(a) Whether or not an offence is political depends on the facts and

ci rcunst ances of each individual case. The question is thus app-

roached on a case by case basis.

(b) Certain offences are recogni zed as "purely"” political e.g. treason

directed solely against the State and not involving a common or

"ordinary" crinme such as nurder or assault; or dissem nation of sub-

versive literature.

(c) In certain circunstances a "comon" crinme. even a serious one such

as nmurder, may be regarded as a political’ offence. Here the foll ow

ing are the principal factors which are commonly taken into account

by national courts:

(i) The notive of the offender L i.e. was it a political notive (e.g. to

change the established order) or a personal notive (e.g. to settle

a private grudge).

(ii) The context in which the offence was commtted, especially whether

the of fence was commtted in the course of or as part of a politi-

cal uprising or disturbance.

I

(iii) The nature of the political objective (ezg. whether to force a change

L1t
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in policy or to overthrow the CGovernnent).

(iv) The legal and factual nature of the offence, including its gravity

(e. g. rape could never be regarded as a political offence)

(v) The object of the offence (e.g. whether it was Comitted agai nst

CGovernment property-or personnel or directed primarily agai nkt

private property or individuals); "

(vi) The relationship between the of fence and the political objective

bei ng pur$Ued, e.g. the directness or proximty of the relation-

ship, or the proportianality between the of fence and the objective

pur sued.

(vii) The question whether the act was committed in the execution of

an order with the approval of the organisation, institution or

body concer ned.

6.6.1 The Worki ng G oup endorses the principles and factors set out in para-
graph 6.5.2 and accepts that these will formthe basis of guidelines to

neet the South African situation when considering the grant of pardon or

indermity in respect of political offences. '’

6.6.2 As stated in the Goote Schuur Mnute, it is understood that’the Govern-

ment may in its discretion consult other political parties and novenents.

and other relevant bodies with regard to the grant of pardon or indemity

in respect of offences relating to them For this purpose it shall be free

to fornmulate its own guidelines which it will apply Hi deathd with nenmhers

of such organi sations, groupings or institutions, governnental or othefj

wi se, who commtted of fences on the assunption that a particular cause

was bei ng served or opposed.

TI ME SCALES

f

7.1 Having defined political offences, the norns and the guidelines, a cut off
date will have to be fixed. Pardon and indemity will only be considered

in respect of political offences gonmitted on on before that date.
I
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Bearing in mind the preanble to the G oote Schuur Mnute, the

Worki ng Group accepts that the process shoul d proceed as expeditiously
as possible. It is understood that diverse periods for pardon,
indetmity and release will apply to diverse persons, categories of
persons and categories of offences. A mechanismto provide advice

to the Governnent in this regard is necessary:

- It is understood that the Government may, wthout waiting for the

i mpl enentati on of the process contenplated in this dpcunent, proceed
to exercise the powers referred to in paragraph 6.2 in terns of
existing policy. This may result in substantial results in the very
near future in regard to persons referred to in class A of paragraph 6.1
A MECHANI SM

S

The granting of pardon or indemity in respect of a specific offence or
a category of offences, is an executive governnental function. The

pur pose of devising a mechanism is not provide the executive with w se
advice and to denonstrate that the interests of all parties are being
taken into account in as objective a manner as possible.

It is suggested for this purpose that a body of bodies be constituted,
consi sting of a convenor with gg_h9p appoi ntnents from concerned
groups when dealing with particul ar offences (or categories of

of f ences).

It is recormended that this Workihg Group be keht.active in resepctidf
ANC interests. ’



