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Adosorrrs A

EXPLANATORY MEMORANDUM ON PROGRESS ON THE CONSTITUTION FOR

THE TRANSITION.

There are a number of matters regarding the Constitution for the period of the transition

addressed in previous reports, on which no definitive decisions have as yet been taken by t

he

Negotiating Council. Urgent instructions on these matters are required in order to finalise

 the

constitutional text, bearing in mind the time constraints.

In this memorandum, some of the most important outstanding matters requiring the urgent

attention of the Council are listed.(See Addendum A)

There are also various matters which have not as yet been addressed by the Technical

Committee, which should be included in the Constitution. The Committee is in the process

of preparing texts and accompanying reports on these matters. These matters not yet

considered are listed in the memorandum as well. (See Addendum B)

In order to facilitate the speediest processing and refining of the constitutional text, at

tached

for your consideration, is a schematic representation of the status of the clauses of the d

raft

constitutional text.(See Addendum C)

For quick reference a table describing the status of the clauses is divided into the follow

ing

categories indicated by an #

Clause: Indicating the clause being referred to

Discussed: Indicating that the clause has been discussed in

Council

Referred to PC/bilaterals Indicating that the clause has been referred to

’ the Planning Committee and or bilateral for

resolution

Referred to TC Indicating that the clause has been referred back

to the Technical Committee by the Council for

reconsideration

Agreed: Indicating that the clause has been agreed to by

Council

Indicating that the Council has agreed to revisit

the clause

Submissions: Indicating that it was agreed that participants

would submit submissions on the relevant clause

either to the Planning Committee or the

Technical Committee
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Outstanding Matters ADDENDUM A

Matters relating to the Constitution requiring the consideration of the
Negotiating Council

The lists below reflect an overview of most of the issues that need to be addressed
in order to enable us to complete the outline of a draft Constitution.

Matters raised in previous reports

The text of the preamble

National symbols

Languages

The final wording of the chapter on Fundamental Rights

The electoral system

Deadlock-breaking mechanisms in the process of constitution-making

Various issues relating to the national executive

Various issues relating to the judiciary

The terminology relating to SPRs (states or provinces or rÃ©gions)

The competences of SPRs

The consolidation and rationalisation of public administration (especially on
the SPR level), which is also related to the question of the reincorporation of

the TBVC states

SPR finance and fiscal affairs, including an orderly reghlation of financial
matters prior to and immediately after the election

SPR constitutions and the role of SPRs in the further deployment of a new
constitutional dispensation

. Traditional leaders.

 



Matters not yet considered _ADDENDUM B

(@  The Ombudsman and a Human Rights Commission
(b)  Financial provisions of a general nature

(Â©)  The Auditor-General

(d  The Reserve Bank

(Â¢  The composition and operation of the Financial and Fiscal Commission

()  The Commission for Administration and the Public Service

(Â®  The armed forces and the police

(h)  Protection of the organs of civil society

(i) Various general, transitional and technical provisions relating to, inter alia,

the status of international law, continuity of existing laws and the legal
system, and definition, construction and commencement clauses.
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1. Introduction

The main focus of this report is preparations necessary for the
establishment of the TEC once authorised by the Negotiating Council. It
should be noted that the IMC, IEC and the IBA only come into existence
when they are established by the TEC. Accordingly, some attention is
given in this report to steps which aiso have to be taken for the
astablishment of these institutions.

2. External Interactions of the TEC

Graphic 1 (Page 8) provides an overview of the critical interactions
between the TEC and other and external institutions in order to give
effect to the objectives tor which the TEC has been created.

The implications are clear: the TEC and its sub-councils will be engaged
in innumerable interactions all of which will require speedy engagement.
This must impact upon the way in which the TEC as a whole is internally
organised. This in turn will influence the way in which its administration
is structured and staffed.

2.1. The Transition Phase Structures
It is desirable that these structures which are refereed to in
Graphic 1 should be set up by the TEC at its first meeting. In a
later part of this report we shall look at each of these
structures/institutions. At this stage, it is clear that the Planning
Committee needs to take steps inviting participants to submit
nominations so that these can be processed before the TEC
meets. |f this is done, the TEC wil] be able to decide on the
compasition of the IEC, IMCATBA = = -
" . agsoon as - I{ is established.

It also means that preliminary steps need t0 be taken now to
ensure that when each of the above - structures are
composed by the TEC, each of them can rapidly come into
effective existence. That is to say, for each of these structures
more detailed preliminary planning has to be effected now under
the supervision of the Planning Committee, just as it is baing
done in the case of the TEC. =

in this regard, we suggest that a minimum of three to four core

personnel be earmarked for these structures, subject to the
approval of the IEC, IMC, IBA, etc., as the case may be. We

s
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could then immediately draw them in to prepare the plans for

effective estabtishment of these structures.

3. Internal Structuring of the TEC

3.1 Graphic 2 (page 9) provides an overview of the TEC and its sub

councils located in the context of the external interactions which

are set out in Graphic 1.

However, it should be noted that the relationship between the

TEC and the Sub Councils which are depicted in Graphic 2 do not

adequately show how these different structures of the TEC will

individually relate to the external structures.

3.2 The TEC Act sets out the powers of each of the Sub Councils and

provides each Sub Council with the capacity to act on its own

accord. At the same time, Sections 7 (2} and 7 (3) Entitled

General Powers of the Council locetes the specific powers of

each Council in the overall context of delegation and entrusts the

TEC in Section 7 (3) (d) with the power to review, amend or

withdraw any decision or recommendation of a Sub Council.

The implication of this from a practical point of view, and if we

are to avoid a bureaucratic logjam, is this:

firstly, there will be decisions taken by a Sub Council and acted

upon by it without awaiting prior TEC approval;

secondly, there could be decisions taken by a Sub Council which

could be acted on only after approval by the Management

Committee which would meet more often than the TEC;

thirdly, recommendations to ihe TEC which can only be acted

upon after a decision by the TEC. ;

3.3 Section 24 (4) provides for the creation of a Management

Committee which we have referred to in 3.2 above. This Section

of the Act requires the TEC to appoint a Management Committee

from within itself at its first meeting. It also leaves it to the TEC

to assign functions to the Management Committee.

Structurally, either the TEC meets almost daily, or it establishes a

Management Committee which would function on a daily basis

and thereby allows for the TEC to meet periodically, say once a

week or every ten days. The creation of a Management

Committea would facilitate continuous interface between the Sub

Councils and the TEC. This would enhance co-ordination between

the Sub Councils and the TEC for purposes of both the internal

%A
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interaction of the TEC as a whole and external interactions. Either
this course is taken, or these tasks will have to be entrusted to
the Chief Executive Officer.

4. Overview of certain Sub Councils

4.1 It is preferable that planning with regard to steps to be taken for
the effective functioning of each of the Sub Councils should be
looked at in a systematic way by persons already being
earmarked for each of these Sub Councils by participants, subject
to appointment by the TEC at its first meeting. Alternatively, such
preliminary planning could be entrusted at this stage to a 2-3
person ad hoc group based on personnel who would serve at the
core of the administration of a particular Sub Council.

4.2 At this stage, the starting point of such planning should be a
careful look at the TEC Act in order ta derive a global picture of
each specific Sub Council and the structures it would need to
give effect tot he task assigned to it.

4.2.1 Graphic 3 (Page 10) is an attempt to conceptualise key
substructures which the Sub Council on Regional and Local
Government and Traditional Authorities will require as well
as interactions with other existing institutions. A number of
these institutions must be understood not as sub structures
of the Sub Council but as independent badies with whom
the Sub Council will have to liaise. This is only an initial
step aimed at facilitating those who would have to look in
greater detail with planning for the effective functioning of
this Sub Council. It also facilitates  planning for the
structuring of the administration that it would have 10
require. 4

it should also be noted that since voter education for the
April 27 elections is specifically entrusted to the IEC, the
particular function of voter education assigned to this
specific Sub Council will have to be clarified by the TEC
when it establishes the Sub Council. .

4.2.2 Graphic 4 {(page 11) is a first artempt to conceptualise -the
task of the Sub Council on . . for the same purposes.
â\200\230L’AQ) ORDOER. ;STABI Ll T ˜ AND
4.2.3 A similar exercise with regard to the Sub Councll: = SECÂ®&R /T,
DBFENCT: = " is depicted in Graphic 5 ’
ipage 12). - - = X

4.2.4 We have not prepared graphics for the remaining Sub
Councils.

s,
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4.2.5 These graphics underline certain aspects. Firstly, each Sub

Council differs from the other as to the way in which it has

to be structured to effect its tasks. Secondly, to some

" extent this will impact on the size of the administrative

personnel required. Thirdly, these overviews facilitate

consultation to begin about the composition of each of the

Sub Councils so that at its first meeting the TEC can

appoint them. Fourthly, consideration will have to be given

to whether one member from the Sub Council on the

Status of Women should not be assigned to each of the

other Sub Councils while they together as a collective

constitute a Sub Council on the Status of Women.

Revisiting certain aspects of the TEC as a whole

Against the backdrop of the above it is necessary to revisit certain

aspects of the TEC.

6.1

5.2

5.3

The Planning Committee should now formally invite participants

to submit nominations within a stipulated period for the TEC. The

Act provides for a delegate and an alternate.

At the very least those from the TEC who serve on the

Management Committee will have to function on a full time

capacity. If they do not serve on a full time capacity then some

formula has to be found to ensure their effective continuous

service.

The next question that arises is how the Management Committee

which is drawn from the TEC can serve as a continuous interface

between the TEC and each of tha Sub Councils. One possible

solution is that the Management Committee should be composed

of at least seven {7) and not more than nine {9} members of the

TEC. This will enable one member of the Management Committee

to be assigned the direct responsibility for a specific Sub Council.

Such a person could be the convenor of the Sub Council and

need not be given any voting status. this approach would ensure

that the Management Committee is interacting directly with the

Sub Councils, etc. At the same time, by having nine membars in

the Managament Committee, two members would be free to give

specific attention to the overall functioning of the Management

Committee and the interface with the TEC. The above is one

possible solution and the purpose of putting it in the report is to

draw attention and solicit other views from the Planning

Committee.

AT
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Problems relating to levelling and ensuring free political activity as

well as free and fair elections manifest themseives through

experiences on the ground. Clearly, some of the Sub Councils and

possibly the TEC will have to have, at the very least,

administrative offices and facilities in the regions so that issues as

they arise can be tackled with effective feedback impacting on

the situation on the ground.

Administrative Structure for the TEC and its Sub Councils

Attach hereto is a Graphic 6 (page 13) entitled Suggested Staff

Structure for a TEC. It was made as a submission to the

Technical Committee at an early stage and should therefore be

understood in that context. Given tha earlier outline in this paper,

it would need re-examination to ensure that the administration is

structurad and staffed to meet the overall needs. However, we

attach this graphic to this report to give the Planning Committee a

reasonable overview of what is involved.

With this initial overview of administrative needs, it would be

timeous if the Planning Committee called on Governments and

Administrations to look at making available suitably trained and

experienced administrative staff for secondment to the TEC. It

would also be necessary to consider appointing a core group who

should begin looking Intensively at the administrative needs,

ensuring that other personnel available from outside of existing

administrations are considered for employment and seeing how

the administration as a whole can be properly structured.

Accordingly, participants other than Administrations should also

be approached to suggest personnel for the different levels of the

administration.

At the same time, more urgent consideration should be given to

looking at suitable candidates to be considered for the post of

Executive Director and the other Deputy Executive Directors, i.e.

the top level of the administration.

7. Budgetary Preparations for the TEC

Nonetheless, the suggested staff structure referred to in

paragraph 6 above has bean used as a basis for initlel budgeting

by Constitutional Development Service: Attached hereto is a

Memorandum on the Estimated Expenditure and Suggested Staff

Structure for a Transitionsl Executive Council (pages 14-16). This

was part of a South African Government submission to the

Technical Committee. It is attached hereto as a useful starting

point for preparation for budgeting by the TEC.

L2
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- 8. Accommodation for tha TEC and other Structures

The Department of Constitutional - Development Service - is

looking at possible buildings which can be leased by these

structures. The possibilities exist in Pretoria and possibly in the

Midrand area and the World Trade Centre. Before any

recommendations can be made to the Planning Committee we are.

awaiting maore concrete suggestions from CDS. )

In the meantime, we recommend that the TEC on the one hand

and the IEC and the IMC on the other hand should be

accommodated in separate buildings as far as it possible.

9. Time Frames

If the negotiating process has to meet the requirements of the

November Parliamentary session, the following steps have to be

completed: the Electoral Act has to be discussed and adopted by

the Negotiating Council; the Constitution for the transition has to

be adopted by the Negotiating Council.

Only if we have completed these two aspects will the negotiating

process be able to look at the key aspects of the total package.

Without fixing hard and fast dates for events, it would appear

that to meet the Parliamentary time scales the package as a

whole should be looked at in terms of holding a Plenary on the

25/26 October. This raises the question whether the Constitution

for the transition can be completed at the Negotiating Council

tevel before this date. In this regard, the follow up work on

demarcation of regions has presently been given until 15 October

for their report. If this date can be realised then the Council can

" devote the 18, 19 and 20 October to resolving the boundaries

question. .

The Commission on Symbols is expected to have its report ready

by 20 October. If this date can be achieved, then the report on

the Commission on Symbols can be tabled at the Negotiating

Council on the afternoon of 20 October with a view to Council

resolving this question on the 21/ 22 October.

This implies that the Council may have to meet on all five days

from the 18 to 22 October in order that the Plenary can take

place on the 25/26 Octaber.

From the above it follows that the process has between now and

the 15 Octobar 1o arrive at agreement on all the other aspects of

the Constitution for the transition.

e
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If these projections are realised, and sllowing for any tidying up
that may need to be done on aspects of the Constitution relating
to symbols, finalisation of the schedule outlining the regions and
boundary demarcations and the preamble which could be tidied
up even after the Plenary of the 25/26 October. The Flenary of
the 25/26 could decide on the package. Once agreement on this
has been reached, the Plenary and/or Council could then set the -
date for the implementation of the TEC and other Transitional
structures. The setting of these dates are also subject to the
requirements of the TEC Act. The formal requirements are set out
in Section 4 of this Act. Effectively, this means that if the Plenary
is complete by 26 October, the TEC could formally come into
operation around 6 November and that the IEC, IMC and IBA
could formally come into operation shortly thereafter.

These projections enable Planning Committee to address the
schedule of Council for resolving the Constitution for the
transition and the Electoral Act, Planning for the possible Plenary
as well as looking at the current report with regard to steps to be
taken in preparation for the implementation of the TEC and other
structures.

IEC

Attached hereto is Graphic 7 (page 17) which depicts the IEC and
the different structures provided for in the |[EC Act. Bearing in
mind that the IEC Act structures will be organised through all the
regions, both the structures and their administrative needs have
huge ramifications. It is therefore urgent that preparations are
taken in hand not only for the compasition of some of these
central structures but also the setting up of the regional

structures.

We are unable at this stage to give an overview of what is
involved in preparation for the establishment of an effective IMC
and IBA.
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2. Overview of TEC and its interactions
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4. Sub Council: Law and Order & Stability and Security
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. SUGGESTED STAFF STRUCTURE FOR A TRANSITIONAL EXECUTIVE COUNCIL
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DEPUTY
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DIRECTOR
P i 1
PERSONAL SECRETARIAL ADMINISTRATIVE LEGAL ADVISORY MEDIA AND
SUPPORT SERVICES SUPPORT SERVICES LIAISON SERVICES
. A
30 Private Secrelaries i Dirsctor: i Deputy Director: H Chief Legal Officer 1 Diecior:
30 Typists Adninistration Adniniistration r Senior Legal Ofticer Connnunication
30 Drivers 6 Deputy Dirsctors: 1 Deputy Director:
Administretion Communication
7 Senior Administration
. p (r:!ar(cs
â\200\224 ypists
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{ |
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ADMINISTRATION ADMINISTRATION SERVICES
1 Assistant Personnel "Â§ Senior Accountant ! Assistant Director:
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Officer ! Senior Procurement
Administration
Officer
2 Senior Procurement
Clerks
! Sanior Filing Clerk
1 Filing Clerk
H Typist
5 Secretaries
H Yelecom Oporator
5 General Assistants
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MEMORANDUM ON THE ESTIMATED

EXPENDITURE AND SUGGESTED STAFF

STRUCTURE FOR ACTgl?NgIEIONAL EXECUTIVE

i

Based on an analysis of the requirements for an administrative support infrastructure

for a Transitional Executive Council the estimated expenditure for a period of twelve

months is set out in Addendum A.

The estimated expenditure for a period of tweive months in respect of salaries,

allowsnces (inctuding travel and accommodation) for full-time and part-time members

of a Transitional Executive Council is set out in Addendum B.

Based on sn analysis of the requirements for an administrative support infrastructure

for a Transitionsl Executive Council a suggested staff structure is set out in

Addendum C.

The basis an which staff will be appointed should form part of the nsgotiations in

respect of the Transitional Executive Council. Selection of staff should be the

responsibility of the Executive Director in consuitation with participating parties. In

this regard it should be pointed out that knowiedge and expertise rather than

political considerations should form the basis seiecting and appointing members of

staff. Whatever the position, a care group of the support staff will require specific

skills and expertise to ensure financisl and public answerability.

For the efficient administration and functioning of the administrative support

infrastructure of the Transitional Executive Council the Commission for

Administration Act, 1984 (Act No 65 of 1984), the Public Service Act, 1984 (Act

No 111 of 1984), the Exchequer Act, 1975 (Act No 66 of 1975) and the Auditor-

General Act, 1989 (Act No 52 of 1989), including any regulation, code, instruction

issued or measure taken in terms thereof, as well as any other act, regulation,

instruction or measure issued or taken, or to be issued or taken, in order to ensure

efficient administration snd functioning of the Public Sgrvica of the Republic of

South-Africa, shall be deemed muytatis mutandis applicable to the official duties and

activities and aiso 1o ali persannel of the said administrative support infrastructure.

The Transitionsl Executive Council shall out of its funds pesy to a full-time member of

the Council or his siternate, not deing in the full-time service of or not receiving a

˜ salary or remuneration wholly or in part from the State, a TBVC state or self-

governing territory, such remunerstion and allowances snd afford him such transport

facilities in respect of his services as such a member or alternate as the Minister of

Finance in consuitation with the Council may determine.

L
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Addendum A

ESTIMATED EXPENDITURE FOR AN
ADMINISTRATIVE SUPPORT INFRASTRUCTURE
FOR A TRANSITIONAL EXECUTIVE COUNCIL

Based on an anslysis of the requirements tor an administrative support infrastructure
for a Transitional Executive Council the estimated expenditure for a period of twelve
months is set out below.

In this regard it should be pointad out that the estimates do not provide for the
tollowing expenditure that may arise:

salaries, allowances (also travel and accommodation) for full-time members of the
Transmional Executive Council (as set out in Addendum B);

office accommodation (estimated st R2 580 000 per annum) and turniture
(estimated at R2 770 000) for the administrative support staff, the tull-time
members of the Council and conference tfacilities that may be required; and

security staft (estmated at R800 000 per annum) and equipment for security
(estimated at R80 000I.

ESTIMATED EXPENDITURE

PERSONNEL EXPENDITURE (TOTAL) R8 586 000
Salaries R6 121 154
Allowances, contributions to pension and medical schemes R2 464 846

Accommodation (domestic travel)
Government transport

Private and public ransport
Domestic air fares

Contractars (transport)
Telephone, fax and modem
Regional Services levy
Entertainment aliowance
Accidental expenditure

SUPPLIES

Printing

Publications and books
Stationsry

Uniforms and overalis
Household requirements
Other supplies

>
Acquisition of labour saving devices
Acquisition or rental of computer accessories
Office furniture and safes

Acquisition of other eguipment

Rental of equipment

PROFESSIONAL AND SPECIA| SERVICES
Maintenance services -
Private expert and professional services

TOTAL

 



Addendum B

ESTIMATED EXPENDITURE IN RESPECT OF FULL-
TIME MEMBERS OF IÃ© TR’I\I\P:ISITIONAL EXECUTIVE
OUNCIL

The estimated expenditure for a period of twelve months in respect of salaries,
allowances (including travel and accommodation) for full-time and part-time mcmbcn
of a Transitional Executive Council is set out below.

ESTIMATE OF EXPENDITURE

PER. Ti

Salaries

Aliowances

Car allowance

Home allowances, contributions to pension and medical
schemes

A TRATI

Accommodation (domestic travel)
Government garsge transport
Private and public transport
Domestic air fares

Rail transport

Telephonas, fax, modem
Accidental expenditure

SUPPLIES
Printing
Publications and books

PR /ONA A
Privats expart and professionai sarvices

JOTAL
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Sosowr˜ C

REVISED PROPOSED SCHEDULE OF MEETINGS

Planning Committee

Planning Committee
Negotiating Council
Negotiating Council
Negotiating Council

Planning Committee
Negotiating Council
Negotiating Council
Negotiating Council

Planning Committee
Negotiating Council
Negotiating Council
Negotiating Council

Please note :

24 SEPTEMBER 1993

Friday 24 September 1993

Tuesday 28 September 1993
Tuesday 28 September 1993
Wednesday 29 September 1993
Thursday 30 September 1993

Tuesday 5 October 1993
Tuesday 5 October 1993
Wednesday 6 October 1993
Thursday 7 October 1993

Tuesday 12 October 1993
Tuesday 12 October 1993 |
Wednesday 13 October 1993
Thursday 14 October 1993

10h00-14h00

08h30-10h00
10h00-22h00
11h00-20h00
08h30-18h00

08h30-10h00
10h00-22h00
11h00-20h00
08h30-18h00

08h30-10h00
10h00-22h00
11h00-20h00
08h30-18h00

The adjournment times of the Negotiating Council meetings as stated are target times,
which will only apply if the agenda has been completed, subject to the final decision of

the meeting.

PLANCOMM/DOCUMENT/SCHED

23 September 1993

Fo





DRAFT PROGRAMME FOR MEETINGS

24 SEPTEMBER 1993

Tuesday 28 September 1993 Discussion: Constitution

Transition

Wednesday 29 September 1993 Discussion: Electoral Act

Thursday 30 September 1993 Discussion: Constitution

Transition

Tuesday 5 October 1993 Discussion: Constitution

Transition

Wednesday 6 October 1993 Discussion: Electoral Act

Thursday 7 October 1993 Discussion: Constitution

T}’ansition

Tuesday 12 October 1993 Discussion: Constitution

Transition

Wednesday 13 October 1993 Discussion: Electoral Act

Thursday 14 October 1993 Discussion: Constitution

Transition

PLANCOMM/DOCUMENT/SCHED

24 September 1993

D6

 



Soceoarâ\200\224 D

DRAFT AGENDA FOR THE MEETING OF THE NEGOTIATING COUNCIL

TO BE HELD ON TUESDAY 28 SEPTEMBER 1993 AT 10H00

Chairpersonship - PJ Gordhan assisted by B Kgositsile

Moment of Prayer/Meditation

Welcome and Attendance

Ratification of Agenda

Minutes

4.1 Ratification of the minutes:

4.1.1 Ratification of the minutes of the meeting of 30 August 1993

4.1.2 Ratification of the minutes of the meeting of 31 August 1993

4.1.3 Ratification of the minutes of the meeting of 1 September 1993

4.1.4 Ratification of the minutes of the meeting of 2 September 1993

4.1.5 Ratification of the minutes of the meeting of 7 September 1993

4.2  Matters arising out of the minutes of:

4.2.1 30 August 1993

4.2.2 31 August 1993

4.2.3 1 September 1993

4.2.4 2 September 1993

4.2.5 7 September 1993

4.3  Further minutes will be distributed during the course of the meeting for

ratification at the next meeting of the Negotiating Council

Planning Committee Reportback

Substantive Issues

6.1  Third Draft Constitution for the Transition (including the 13th Report)

Administrative and Financial Matters

Meetings Schedule and Draft Programme

Closure

NEGCOUNS/AGENDA/AGEN2809

September 24, 1993

YA
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CHIEF JUSTIGE OF SOUTH AFRICA

APPEAL COURT

BLOEMFONTEIN
P.C. BOX 288 8300

14 September 1993

Dr T Bloff

Head: Administration
Multi-Party Negotiating Process
P O Box 307 -

ISANDO 1500

Dear Dr Bloft

With further reference to the above matter, I send herewith by fax
& memorandum which ig submitted on behalf of the Judiciary of
South Africa ang represents the views of oy colleagues on the
Appellate Division and nyself on the 12th Report. Owing to the
time constraints involved it has not been possible to canvass the
views of other Judges, but I have taken the liberty of sending to
the Judges President by fax copies of the 12th Report and this
memorandum

Â¥Yours sincerely

At oo
nnc{:&(

CHIEF JUSTICE
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Committees of the Multi-parey Negotiating Process on 6

S-pt.ember 1993 ("the Judges ’ . â\200\230Jae"morandum’f). We alag wish
t0 make mentjon of a smal} amendment tg the Scheme put
forwvard in par Â¢ of â\200\230the Judges’ Remorandum, ’

(a) Tha status of the-COnstitutional Court (?CC")

@3 2 separate court.

{Â®) The Jurisdiction of the Provincial ang local
divisions of the  Supreme. Court in

constitutional matters,
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The composition of the cc

The composition

Commission.

’ We deal with these mattersg Seriatinm,

3.  The status of the Constitutional Court

We - have ’car-fully considered the relative

merits of the cc being a Separate court, ag ’a"dvocated in

â\200\230the 12th Report, of being & chamber of the Appellate

: D’ivision, - @8 advocated’ in the Judgaes’ memorandum. we

Temain convinced that .the latter. option is to ha"

Preferred. We thinkx 4t Very important that the cC

should bo Seen as a court of law, albeit a spec;iaiizod ;

one si:affed-by Judges spccially chosen for the task, and

its deci_sions as expounding the fundamental 1aw of the

,COnsti.t:â\200\230ution. in oupr View, best achieved by

- ince , .

the manner Suggested by us. There is, we think, a grave

danger that a Separate cc, especlally if it ig conposed

as the 12th Report proposes (we returnm to .thia poiht

later), will be seen by the public as a "political"

tribuna) Qealing with fundamenta) legal issues cen
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"politicalâ\200\235 grounds. Nothing cculg be mora damaging to
thQAendeavour L0 create a hum;n rights Culture and to the
acceptance by the public of the concept of the rule of

= We think, too, that the Creation-of a 5eparate

CC, with an exclusive â\200\234PPellate jurisdiction in consti-
Appollate-bivi-ion. This, in itsaly, ilfsomething to be

tvolded. rhe. same comment applies to the office of
Chlef Justice.

It is argued in the 1Zt5 Report, 1h lï¬\201pport of

- the Â¢ being & separate Sourt, that conitiï¬\201utional,

tional 1Â£w, Coupled with â\200\230an .underatanding_ ot.’thc
dynamics of society" (-ee Pa&r 3.7 of the _Report),
Although this may -ound’sÃ©lf-appraising, we believe that
senior ang experienced Judges are capable of adapting to
the ï¬\201auk of constitutional adjudiÃ©ation gaa they have ip
â\200\230many other countries, e g Canada, ZimbÃ©bwu and Namibia);
and that the experience of practice at the Bar and of

of, "the dynamics of Society", whatever_that may mean
Precisely. We point out, morecver, that the scheme
PIoposed in Par 6 (read with par 7(0).) of the JuÂ¢gÂ§s’
Remorandum conteï¬\201plates Â°n the CC a blend of Appellate
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Court, who. could include Persons qualified to be ddmitted
28 advocates ang having 19 yoars-exporience, eVen though

Ret in Private praceice. The latter Judges | coyla:

Appellate Division the Chief Justice Will decide which
court, the Â¢Â¢C or the Appcliatg Division, is to hear the
matter and wijij thus in effect decide on the composition
of the Court, , further consequÃ©nce would bhe that
important constitutiona) ’ issues miÃ©ht be .decided by

"degbc .who -are not cdnptitutionalï¬\201 Judges. we . would

Point out that in terms of the mode! proposed by us this

:uould not oceur. In acÃ©ordance’with that propogal (see
’pa; 6(c) of the Judges’ menorandum).vhonovor it ï¬\201ppeara

to the Chier Justice that an appeal raises & constitu-
tional issue which Bay ke decisive of. the aggeai he is

called constitutional issue appears to be irrelavant or

frivolous. . 15 4t later 2ppeared tg he relevant ang

get down for hearing refora the general Chamber of the
Appellate Division, there could he machinery for then
referring the matter to the cc.
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With regard to the point raised in par 3.7(d)

cf the 12th Report, we have reconsidered par 6(f) of the

Judges’ memorandum and would agree tht it is desirable

â\200\230that the CC always sit en banc. In that event the total

number of members of the CC could be reduced to nine or

even seven and would consist of the Chief Justice- and

four (or three) Judges from the Appellate Division and

four (or three) Judges specially appointed to the Court.

There is a further point in support of the

notion that the â\202¬C should be a chamber of the Appellate

Division, viz that it is desirable that once seized of a

’matter the CC should be empowered to decide all aspectslu

of the case. Takc this example. Suppose â\200\230that a â\200\230person

approaches the Supreme Court with an application to have

an exeCutlve or: admlnlstratlve dec1s;on declared invalid

. on two grounds: (1) that it offends against the Bill of

Rights and -is unconstitutional and (2) that it is

assailable on one or cother of the various review grounds.

- at common lay. The cOurt rules on one or other or both

of these issues and there is an appeal by the losing

party raising both issues. How is this to be dealt with

.on appeal? Must both the CC and the Appellate Division

hear the matter, the one to decide the constitutional .

issue and the other to decide the common law issue? This

would be a very time-consuming and unwieldly procedure.

- We would suggest that the matter should go only before

the CC, which would be empowered to. deal with both issues

(<
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6
and give a final judgment. It follows that the CC should
be a court of law, composed, at least partly, of Judges
of the Appellate Division, and capable of deciding

issues other than questions of pure con_stitutiongi law.

4. The Constitutional Jurisdiction of. the ’ Supreme

Court
The 12th Report proposes that the Provincial

 

and local .divisions of the Supreme Court (for convenience
I shall refer merely to "the Supreme Court") be vested
â\200\230with a constitu{:ional jurisdiction in three main areas
(see sec 9â\200\2310’(4) of. the addendum to the 12th Report). In

effect thisâ\200\231 wouldÂ» seem to mean that.these diliris_ions will

mot have a constitutional jurisdiction in regard ta -

(1)  the validity of an Act of Parliament (including
prespmably any provisibn of an . Act of

Parliament), and

(i) disputes of a constitutional nature between

. organs of the state.

We do not agree with this limitation on the constitu-
tional jurisdiction of the Supreme Court and are not sure
what motivates it. If it be the relative importance of
the matters referred to in (i) and (ii) above, then we

would argue that the constitutionality of an executive or

- administrative act ox of legislation, other than an Act

of Parliament, could raise questions of equal, or even

8
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7
greater, importance to society than those arising under

(i) and (ii) above. If it be motivated by the need in

such cases for a speedy decision, then this could ke

provided under a system of direct reference, such as that’

proposed under par 6(e) of the Ju&ges’ memorandum. -

Furthermore, this limitation on the constitu-
tional jurisdiction of the Supreme Court could lead to

considerable practical difficulties. . This is best

iliustrated, by way of an example which is of real

- relevance and typical of the kind of difficulty likely to

,arise. A person is charged in the Supi-eme Court with

-dul:mg in dependence-producing drugs under Act 41 of.

’1971. The State relies on one or more of the presump-

â\200\230tions in sec 10 of - the Act which place an onus on theâ\200\231
accused. The defence takes the point .that the relevant
- portions of sec 10 are invalid in that they conflict with

_the provision in the Bill of Rights which enacts that an

accused is to be presumed innocent. The Â»State counters
this by . conï¬\201ending that under, the Bill cf Rights the
presumptions conÃ©titute limitations which are "reasonable
and justifiable in a free, open and democratic soc:!.ety"
It seems to us that in such a case convenience, practiâ\200\224
cality and expedition (not to mention the factor of
costs) â\200\230dema.nd that the trial Court should have
jurisdiction to adjudicate on these constitutional
issues. This C.’ourt.would then- hear all the evidence,

including evidence that might be led on the issue of
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-8
permissible limitation under the Bill of Rights, and
decide the issues, factual, legal and constitutional,
which arise. It might decide that,.withÃ©ut any reliance
on the presumptions, the accused is guilty; or ï¬\201hat,he
is innocent. In either case the constitutional issue

- will have become irrelevant. It might, on the. other
hand, decide tht the presumptions are unconstitutional,
in which eventâ\200\230the State would, presumably, have a right
of appeal to the CC on this issue; or that they are-
cqhstitutional, in which event the accused would be
entitled to appeal on this issue to the cc{ If, at any
stage before judgment, it were to become apparent to the
trial Court that facts are not in dispute and that the

, issqe of constitutionality is the only-’ï¬\201ne, then the

- _ :prdcedure we propose in par - 6(e) of the Judges’

memorandum would come into operation.

Under the system proposed by ï¬\201he 12th Report,.
the Supre.rx\e Court ’would- have no jurisdiction in a casa
such as this} the_proc.edings would have to be’suspended.;
and the matter Ifeferred in initio to the CC in terms of
seÃ©’Ã©otrsl) of the addendmn.. This would give rise to the
difficulties _refcrredIAto in par 4 of the Judges’
memorandum, +viz in particular, the decision of a
constitutional issue where on the facts the court might
otherwise ’hold that it is ;rrelevant; the delay and
disruption of the trial before ’ the Supreme Court,

including the disappearance of witnesses, etÃ©; the  cost
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9
of a special reference to the CC which eventually turns
out to have been unnecessary. Also, it is not clear
how the CC would handlÃ© the question of evidence relevant
to the issue of constitutionality. would it hear the
evidence itseif ana thus get embroiled in what ’may

develop into a lengthy trial? Or what would it do?

Sec 90(5) speaks of the question of the
Validity of the Act being referred to the CC.’Does this
- mean a stated case? If so, then we. repeat the comment in

par 4(b) of the Judges"memorandum.

5. The Composition of the CC
: We have indicated how we think the Â¢C should be˜

. y composÃ©dâ\200\231in par 6(f) of the Judges memoranduï¬\201, as amended
’ â\200\230in par 3 above. Sec 88’ of the addendum to the 12th
. Report contemplates a CC consisting of a President and 10

other Judges ˜appointed â\200\231by the State . President in

-accordance with nominations made by Parliament. The

; qualifications for a Judge of the CC are set forth in sec

" 88({2) of the addendum. We adhere to our original view

as to how th; CC should be composed. Morecover, we have

two main objections to the gqgualifications ’in sec 88(2).

In the first place sec 88(2)(d) appears to contemplate

scmeone who is not legally ’qualified in the manner

defined in sec 88(2)(c); indeed someone who is not

legally gqualified at all. We do not find this

acceptable. It is unthinkable that cone of the highest
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: 10
courts of law in the land should be composed, even in
part, of 1laymen. In the second place, there is no
indication that there should be any kind of a mix of the

persons holding the various different qualities in sec
: 58(2). Thus the CC as appointed could thedretibally
contain no Judges of the Supreme Court and be conposed,

for example, wholly of university lecturers in law.

If our proposals as to the composition of the
cc Are rejected and a model along the lines of sec 88(2)
is accepted, we urge that at any rate sec 88(2) be
amended by the deletion of (&) and by a stipulation that
at least six of the J_’udgcs of the CC be appointed from

the ranks of Supreme Court Judges.

6. The Appointment of Judges

 

We are not in favour of the method for
appointing Judges of the CC described by sec 88(3) of the
S endar: and adhere to the view that all judicial
apbointmgnts shouidâ\200\230 be made by the Judicial service

Commission.

It is not cÂ¢lear how candidates for the Â¢CC
(President and CC Judges) would come before the joint
standing committee ("JST") referred to in sec 88(3).
Would they make application for the positions? That
factor and the inquisitorial process involved would, we

think, tend to deter many candidates of- real quality.
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11.
Furthermore, the process of nomination and approval by

Parliament, especially as provided by sec 88(4),

-

S
difficult to understand ang we questicn whether it is
workable in practice. In Passing, we +think that the
interviews referred to in sec 88(3) should not â\200\230bÃ© in

- camera. B =

In regard to the  continuation in .office of
existing Judges, as provided by sec 96(1) of the
addendum, we are not sure what is meant by the concluding
words - |

Mhw s unt;l such functzoning and appointment

may lawfully be changed by. the competent

â\200\230authority".
This appears  to threaten the security "of -tÃ©nure of
existing â\200\230judges ang,- therafofe, - to strike at the
independence of the judiciary. .We would prefer ’ a
provision which deems all exlsting Judges to have been

a.ppoxnted in terms of sec 92.

 

\ e . 7. Msition of the Judicial Servz.ce Comission
| (IIsM")

Judges should be chosen for their cha_racter,
personality and. professional competence. As the main
function of the JsM appearÃ© to ke to make recommendations
regarding the appointment of Judges, we fail to see why
there -should be five senators on the JSM. -Tl_zey would be

unlikely to have much knowledge of the candidates for
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12

appointment. Indeed the senators would cutnumber the

maximum peossible number of Judges on the JSM. In our

view if there is tc ke senate representatiocn on the JSNM,

then it should be limited to one senator.

-l

M M CORBETT

CHIEF JUSTICE

 

13 September 1993
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THIRTEENTH REPORT OF THE TECHNICAL COMMITTEE

ON CONSTITUTIONAL ISSUES

TO THE NEGOTIATING COUNCIL

16TH SEPTEMBER 1993

 

 

 

L Introduction-

There are a number of matters regarding the Constitution for the period of transition

addressed in our previous reports, on which no definitive decisions have as yet been

taken by the Negotiating Council. We require instructions on these matters to

enable us to finalise the constitutional text. There are also various matters which

have not yet been addressed by us, which should be included in the Constitution.

We are in the process of preparing texts and accompanying reports on those matters.

In Part I of this report we set out preliminary proposals for a chapter of the

Constitution dealing with local government, a draft of which is contained in the

addendum.

In Part II stock is taken of some of the most important outstanding matters requiring

the urgent attention of the Negotiating Council.

TECCOM/CONSTITUTIONAL ISSUES

. 13TH REPORT/16 SEPTEMBER 1993



Part I

Local Government

Considerations relating to the chapter on local government

Due to a number of factors, mostly of an historical, political and financial nature,

the current situation regarding the development of a restructured system of local

government seems to be fluid and unpredictable.

We are aware of the existence of the Local Government Negotiating Forum, but

have not had the benefit of insight into its work or any results of its endeavours.

We have found very little guidance for the drafting of a chapter on local .

government in submissions received from participants in the MPNP.

We have taken note of the relevant provisions of the Transitional Executive Council

(Draft) Bill approved by the Negotiating Council on 7 September 1993.

A number of the Constitutional Principles contained in Schedule 7 of the draft

outline of the Constitution for the period of transition currently under discussion by

the Negotiating Council contain provisions directly relevant to a future system of

local government. These are Principles VII, XV, XVI, XVII, XIX, XXI, XXII,

XXIV 4 and XXIV 9.

We have not dealt specifically with the role of traditional leaders in local

government because this is an aspect of the broader question which has been

referred to the Planning Committee.

In the addendum to this report we present a draft text for the chapter in the

Constitution on local. government with a view to facilitating the debate.

The draft text

The draft text contains three sections, respectively dealing with the establishment

and status of local government, local government finance and a transitional

arrangement concerning existing local governments.

TECCOM/CONSTITUTIONAL ISSUES

13TH REPORT/16 SEPTEMBER 1993

 



Section 140(1) is intended to accord local govefnment the constitutional status of a

level of government and to provide for its further regulation by parliamentary and

’SPR legislation.

Section 140(2) ensures the democratic nature of local government and affords it a

measure of autonomy. The autonomy of a local government regarding its phys_ical

environment is specifically provided for in section 140(8).

Section 140(3) sets out the matters that must be regulated in detail by statute,

though with due consideration of all the relevant provisions of the Constitution.

The powers and functions to be exercised, and the services to be rendered by local

government are related in section 140(7) to the maintenance of the well-being of

local communities. -

Section 140(4) provides for the categorisation of local governments (eg cities,

towns, villages) and the concomitant differentiation of powers and functions, and

also prescribes some important criteria for the determination of the status of a local

government. _

Ll

Section 140(5) requires consultation with a local government before its status is

changed. .

Section 140(6) ;v_vould establish a procedure whereby local government is afforded a

-fair opportunity to express its opinion on draft legislation which will, if adopted,

materially affect local government boundaries, â\200\230powers and functions. ’

Section 140(9) expressly grants locus standi (the right to engage the court and to be

heard) in the Constitutional Court to local governments in matters concerning their

competences.

Local govemmeni finance is addressed elsewhere in the Constitution and we

recommend that this matter be dealt with more extensively in chapters 9 and/or 11

in the interests of clarity and comprehensiveness. Against this background section

141(1) is intended to afford local government financial viability by empowering it to

levy taxes and to raise revenue. In the proviso, local governments would however

be prevented from raising service charges for profit - we consider this to be a

limitation justifiable on the grounds of transparency and accountability of

government.
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Section 141(2) entitles local government to equitable allocations in the area of inter-
governmental financial transfers.

Section 142 is intended to provide for continuity of existing local governments
against the background of the process of the restructuring of the third tier of
government. i

Part II
Outstanding Matters

4. Matters relating to the Constitution requiring the consideration of the
Negotiating Council

The lists below reflect an overview of most of the issues that need to be addressed
in order to enable us to complete the outline of a draft Constitution. ’

4.1  Matters raised in previous reports 4

(@  The text of the preamble

(b)  National symbols

()  Languages

(d  The final wording of the chapter on Fundamental Rights

(e)  The electoral system

Â® Deadlock-breaking mechanisms in the process of constitution-making
(g Various’issues relating to the national executive

(n)  Various issues relating to the judiciary

(@) The terminology relating to SPRs (states or provinces or regions)
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The competences of SPRs

The consolidation and rationalisation of public administration (especially on

the SPR level), which is also related to the question of the reincorporation of
the TBVC states

SPR finance and fiscal affairs, including an orderly regulation of financial
matters prior to and immediately after the election

SPR constitutions and the role of SPRs in the further deployment of a new
constitutional dispensation

Traditional leaders.

Matters not yet considered

The Ombudsman and a Human Rights Commission

Financial provisions of a general nature

The Auditor-General

The Reserve Bank

The composition and operation of the Financial and Fiscal Commission

ThÃ© Commission for Administration and the Public Service

The armed forces and the police

Protection of the organs of civil society

Various general, transitional and technical provisions relating to, inter alia,

the status of international law, continuity of existing laws and the legal
system, and definition, construction and commencement clauses.
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ADDENDUM TO THE THIRTEENTH REPORT (CONSTITUTIONAL ISSUES)

CHAPTER 10

Local Government

Establishment and status of local government

140. (1) Local governments shall be established for the residents of areas

demarcated in terms of law and the functioning and structure of local government

shall be regulated by law.

(2 A local government shall be elected democratically and shall be"

entitled to regulate its own affairs within the limits prescribed by law, which shall

guarantee the democratic functioning of such local government.

(3)  The boundaries of the area of a local government, the election of its

members, the qualifications of voters, the powers and functions of local

governments, the formal legislative procedures to be adhered to and all other

matters necessary or incidental to local government shall, subject to the provisions

of this Constitution, be provided for by law.

(4) A law providing for or relating to local government may make

provision for categories of local government with differentiated powers and

functions according to considerations of demography, income, physical and

environmental conditions and other factors which justify or necessitate such status.

(5)  The status of a local go{/emment shall not be changed without prior

consultation with the local government concerned.

(6) A bill which materially affects the boundaries, powers or functions of

local governments shall be published for comment in the Government Gazette or the

SPR Gazette as the case may be, and local governments affected thereby shall be

given a reasonable opportunity to make written representations in regard thereto to

the legislature concerned.

 



(7) A local govemment’ shall be entitled to exercise those powers and

functions and to provide such services as may be necessary to maintain and promote

the well-being of the residents of the area of the local government.

(8)  Conduct affecting the physical environment of a local government

area shall be permissible only after consultation with the local government

concerned and shall not be undertaken against the wishes of such local government

unless such conduct is reasonably required in the national interest.

(9) A local government shall be entitled to approach the Constitutional

Court in any matter relating to the encroachment or threatened encroachment upon

its competences under this Constitution or any other law.

Local government finance

141. (1) A local government shall be entitled, subject to the provisions of this

Constitution, to levy taxes and raise revenue for the purpose of exercising its

powers and functions: provided that service charges shall be raised solely for the

Ll

purpose of recovering the cost of such services.

(@) A local government shall be entitled to an equitable allocation by the

SPR government of the revenue referred to in section 121.

Continuation of existing local governments

142. A local government existing at the commencement of this Constitution shall,

subject to any changes lawfully made by a competent authority, continue to exist

and shall exercise its powers and functions in accordance with the provisions of this

Constitution and any other law consistent with those provisions.
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The Planning Committee

Multi Party Negotiation Process

P O Box 307

ISANDO

1600

Dear Sirs

The Democratic Party is concerned at the lack of progress being

made in negotiations at local or third tier level of government.

It is our view that:

1. Negotiations for a new dispensation for local government

are not receiving a high priority at the Multi Party

Negotiating Forum.

The Local Government Negotiating Forum does not represent

all political parties and organisations.

Attempts to establish Local Government Negotiating Forums

in cities, towns and villages are being frustrated due to

conflicting and inadequate information being received plus

a lack of clear guidelines on how to proceed.

There is an urgent need to resolve the issue of local

government representation prior to the negotiation of a new

constitutional dispensation for local government. It is

furthermore of vital importance to address the issue of the

lack of or poor services at local government level and to

resolve the issue of payment for services rendered.

The Democratic Party accepts the need to include in the

negotiation process people involved with local government but

believes the lead must be taken in the Multi Party Negotiating

Forum.

You are earnestly requested to place the issue of local

government on the agenda.

Yours faithfully

Jd J WALSH



SPOKESPERSON ON LOCAL GOVERNMENT

One Nation. One Future. Een Nasie. Een Toekoms.

 



17 LT0o1l1 838 7388 JHB FUE LIB ILLS

To: fax no. 397-2211

For attention: Sandy Hutchins

From: Corlia Saayman, Referance Library, Johannesburg

Public Library fax no. B838-7366 tel. no. 836-3787

Dear Sandy

I would like to confirm our telephone discussion on 29

Sept. 1993. You agreed to make available to us all

documentation in respect of all tecnical committee

reports.

I know that you are pressed for time, so it may be bast

for you to lat me know when it will be convenient for us

to come and fetch the material.

Can we make this an ongoing arrangement?

I really apgreciate your willingness to help us, as we do

et a lot of enquiries involving these documents. Apart

rom that we are very much aware of the historical

significance of thase documents, the preserving of which

ig part of the function of this library.

Thank you very much!

Corlia Saayman

 


