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?.0. Box 19172, Domerton, 4018
Fax No. 031- 301 4341

MEMORANDUM '
TO: PLANNING COMMITTEE

MULTI - PARTY NEGOTIATIONS
FROM: NATAL INDIAN CONGRESS
TRANSVAAL INDIAN CONGRESS
DATE: 13 MAY 1993
RE: SUBMISSIONS TO TECHNICAL COMMITTEE

1. We refer to the circular from the Planning Committee dated 11 May 1993
inviting participants to make submissions to the Technical Committee (TC).

2. Atthis stage we wish to submit an outline of our submissions to the TC's. Our
submissions will be made to the following TC's.

Violence, Constitutional Matters, Fundamental Rights During the Transition,
Transitional Executive Council.

|
3. The following is an outline of our submissions to the above mentioned ;
Technical Committees:- ,
4. VIOLENCE }
*  Causes of Criminal and Political Violeace |
*  Mechanisms to Combat Violence
*  Mechanisms for an Anti-Crime Coalition }
* Mechanisms for Community Policing |
*  Mcchanisms to Combat Political Violence
- National Peace Accord
Joint Control E
Improving Policing Resources }
Retraining of Police ' |
Independent Monitoring of Investigations.
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CONSTITUTIONAL MATTERS

Form of state:  Central & Regional Governmcat
Constitutional Principles:

. Affirmative action

B “Minority Rights™

" Other Constitutional Matters

FUNDAMENTAL RIGHTS DURING THE TRANSITION

TRANSITIONAL EXECUTIVE COUNCIL

Additions to the Terms of Reference:  a) Levelling the Playing Field
b) Creating a Climate of Free Politi-
cal Activity
Composition
Sub-Councils: t0 include Education
Decision Making
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.REPORT OF THE GENDER ADVISORY COMMITTEE TO «ODESA 2

ue 10 zcormous public pressure about the lack of represeaaaticoa at CODESA of womez. »no form 33 = -
ine population. and subsequent SUggestions and SUDMUSSIONs OY wWomena s Orgamsalions. poLiticai parties anc J(2er

>rgamusations. tne Management Commuttee of CODESA decided to form the Geader Advisory Commurtee. The

CAC is a suocommuttee of the Managemeat Comunuttee carged with the special task of [ookuiny 810 the ~ ==
2t Rzference, munutes and decisions of each of the Working Groups. and those of the Managemeat Commitize.
and advising oan werr geader impitcauons. All CODESA participaats have so far seat represeguatives 10 tae GAC

~1th e exception of the Bophuthatswana and Veada Governmeasts.

The GAC met for the first time 0oa 6 Apni and has diligeatly studied the Terms of Referenace. munutes and Zost
2f the decisions aiready taxea by the Worxing Groups as well as wnternal and external submussions frem
~omen's orgamusauons and political parties, with an ususuai spunt of uauty. The GAC 2as reached :onseasus
08 Mmany 1ssues, DUt conseasus was aot reached og others.

ONVENT N -



RECOMMENDATIONS AND ADVICE ON THE GENDER MMPLICATIONS OF [SSUES
.RAISED ON WORKING GROLP 01

1.1 The Free Political Parucipauon of Women

-

Noting the Terms ot Refereace of Workung Group Ol {tems [ 1 3 (k). rand 'on 22 o 2
pacg gs tae roilowing:

L.1.l  The nghts of access of women to public facilities and meetlng -eques s3CUIS C¢
ensured. as sboouid their nght to meet with political 3Jrgamsauons. oks
recommendation 1S necessary sO (hat women <ad participate witdout fear aod on ao
2qual footng w the poiitical process.

1.1.2  The nght of access of political orgamusations to public facilities. and thetr nght @0
meet with potential voters. | Meaningiess uniess womea @Ay partcipate o il¢
democratic process on an equal footng without rear of pubiic or pnvate tarassmest
and wtimudanoa.

| 1.3 That the roles meationed here ([tem 1.1.4 (0) of the Terms of Refereace of Workiag
Group |) concernung educative and wnformanive ampaigns saouid oe nrcaceged o
\aciude specific educational campaigns wformung women Of. witer 3i1a. t2eir NLL I3
vote. particularly \o areas where womea are uniikely to be reacded Dy usudi mediad.

1-2 Agreements on Political Indmidation and Women

With regard to the agreement reached by sub group 2 of Workiag Group | on the Definition

of Political latimudation. e GAC recommends that the following additions de made [0 tne
activities whuch would. as per the aforesaid agreemeat. be coasidered. L particular. as formas
of political intimidation (refer to (tem 4.2 of the Minutes of the meeting of Sub-Group 2 of

Working Group |. 2 March):

.2.1 To compel women. both withun and outside the home. by virtue of tae “power’
vested \a mea With whom they may associate. to adopt a particuiar poutical positica.
or to simularly preveat womea [Tom eagaglng o [ree politicai acuvaty.

1.2.2  To use political patronage w any form that threateas or demuies an wndividuals
political, social and economuc ngats. especially goung that women are frequeatly tae
vicums of such practces.

. 1.2.3  To sexually harass any wndividual and thereby prevent hm/her from the freedom of
the nght of expression/OpLIICE, 2380C1AL00 A0d MOVement.

With regards to item 1.3.3 above the GAC defines sexual harassment. n gemerai terms. s
sexual advances without express coasent. including wnaueados or language of a detamatory or
offeasive aacure. 10 all spberes, inciuding polincal. social and ecogomuc life and o the media.

1.3 Agr-nmo(thlnwpnudooo(thNadomleAmrd

With regards to agreemeats resched by Sub-Group 2 of Working Group | re tde
|mpiementation and wterprewanoca of the Natooal Peace Accord. th¢ GAC recommends t2at
the followwng additions be made (refer 0 [tem 6.1.6 and [tem 6.4.1, respectivety. Jf B¢
munutes of Sub-Group 2 of Working Group 1. 0a 7 Apni):




1.4

1.5

1.3:1

That tne refereace (0 C3usuness reoresequatives’ g Jlause 4 < Y oor oot
NPA me (nterpreted !0 (ociude represedlllves rCm orofessiCnal il
~0men 5 drzanisations.

[
»

N The \NPA make soecial efforts t0 :nciude reoresentatives Of r2ienant
and trnbal autnonties
LDORC struccures.

iocal women s structures a0 all RORT L

1.3.3 With regards to item |.4.2 above (and with specific rerereace 12 =TS
6.1.6, 6.3.2. 6.4.2. 6.5.2. 6.6.2. 6.6.3 and 6.3 of the munutzs ! ==
meeting of WG SG2. 7 Apni) the GAC recommends (2at as cant °7 s
\nput oa the (aterpretation and implemenuation of the NP A Working Crous
| recommend that women be wiciuded w1 all structures created by 22 V22
RDRC's and LDRC's to easure that geader implications ot ail decisions and
fupctions oOf these structures, are coasidered.

On the Security Forces, Free Poiitical Activity and Women

Noting that the many acts of violeace commutted agmnst womes allegedly by the securty:
forces are a source of grave concern. the GAC recommends that:

1.4.1 any such cnme be immediately invesugated:

1.4.2  violeat cime agawnst womeg be treated with stncter and more stnageat Jiscidizar
action,

1.4.3  whea searches of homes are coaducted, women police must accompany maie 20l

[.3.4 the posiion of hugh ranking officers who are unable or uawiiliag to manawl
adequate control over their forces de urgeatly reviewed:

1.4.5 any peace keepug force shouid waciude women withun thetr structures at ail ievels.
1.4.6 the geader seasiuvity of thesa forces (refer to item 1.5.5) be momutored:

1.4.7  all individuals be wnformed of thetr nghts with regard to the roie and functicas of
these forces (refer to item 1.5.5);

1.4.8 these forces (refer to item 1.5.5) be trawned to be gender seasiive and (o ¢asure (2at
they do not violats the nghts of womea.

Noting the lack of agreement un Working Group | over the defiution of political pnsoners.
9o fecommendatiogy with regards (o the gender (mplicauons of thus 1ssue could de agreed
upoa.

The GAC also recommends that any Secunty Force established 1 the country. inciuding the
TBVC suiss. must begin (0 immediately redress racs and geoder :mbalances bow i deir

composition and functioning & all levels and wtroduce 2 Code of Coaduct and gorms »@c2
will creats confidence amouag all the peopie of South Afnca.

Working Group 01 Terms of Reference

The GAC proposes that [tem 1.1.4 (c) of the Terms of Referencs of Workung Group O
should be amended (o read as follows:

*The amendment aad/or repeal of aay remaiung laws culianng aguast free poiitical




actsity \aciuding the =himyoatuog of racial and gegesr 31T TU2dCTY AWws

. = 1.6 The Media in the Transition (Recommendation to Workuing Crouos Ji & -3

—ne GAC recommends that Working Grouo | and Workiag Group J agrae 2000 4 20Utd. -
aeutral (ndepencent Communications Authonty wruca snail.

= .nciude gender SONSCIOUS persons:

racilitate media access for womea:

= momutor and discourage sexist programmes. articles and adverusiung.

= spcourage gog-sexist. aog-discngunatory publications:

= sasure the participation of women oa ail media bodues. it all levels:

= Srgamuse that radio ana teievision programmes which educate women about the democratil
process and their ngat to parucipate therewn without fear of wlimudation. are prepared as 3

matter of urgeacy
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Recommendations and Advice un the Gender [mplications of the [ssues Raised in Workung Group
N2

Consututional Principles

Tme CAC advises that:

-

301 It fullv suppors a justiciable Bill of Fundamenui Human Rights to 2e atiagzsc 12 e
coasticution. f

2
—
)

2 [t fully supports the coacept of a quaiified Equality Clause w the 3uil of Rigats azg
the Coastirution.

)

=1.3 [t recommends that Working Group 2 address the problem of redressiag iad
eiimunacing geader wnequalities.

1
-

[t recommends to WG 2 that they taks note of the desirability of a document
cootaiung a set of ideals regardiag geader issues. wiuca sdouid be accepted by a
furure Coasticution Making Body as a document t0 be usad Dy te JOUrs (O assist
women 1 claimung and exercising their nghts under the coastifution and 3Bl ot
Rughts to easure geader equality.

P

21,5 The GAC further recommends to Workung Group 02 that the Bull of Rugts aciuce
sorme form of ngats and procection for cwidrea.

Constitutional Language

The GAC recommends that the terms °men and women® and ‘mea. women and chuldrea’ e
used wherever respectively appropnate. o the ararung of the Cogsurutioa. in place of 2¢
terms ‘peopie’ or “persons’.

On Agresments Reached Regarding Constitutional Principles

Regarding the “Provisional Areas of Commoaality that Already Exist* un Working Group 02
as adopted by the Steering Commutes of WG 02 ca 27 Apnl, the GAC recommeands tae
following (refer w0 Documeat prepared by the Steening Commurtee of Workung Group 2ca 27
Apnli):

2.3.1 ltem 1.1.3 should be amended to read “The diversity of languages. sultures

and religioas wiil be acknowledged. w - -sexist
pnacipies of the Cogsinytion,”

2.3.2 ltem 1.1.7.1 should be amenided to read A judiciary that wiil be
\ndependent, non-racial. mparual, genger seasiuve aad Wciusive of
womeg.

2.3.3 ltem 1.1.7.2 should be amended o read ‘An eatreached and justiciabie
Bill/Charter of Fundameawl Rughts, wiuch wil] protect tle NgAt Of womeg
and chuidren.”

2.3.4 [tem 1.2.2 should read °At each level thers shall be democratic
represeatanca. Wi - se ve Sipies.”

2.3.5  ltem 1.3.1 should read °A new comsurunoa shall provide for erfective



Samicization Of JunoMty 2oi1tical parties 12asisieal ~ild Jemocracy aon-
raciaiism and acn-sexisam’

Cunstitution Making Body' Process

4

The GAC recommends that wnen drawung up tne zlectoral orocagures. Tetnods
should be sougat to encourage rull parucipauoa of wormed. Trus sA0UIQ aCeLy 12 2Cin
.gcouraglag women to exercise their political Agals (0 lampaign a0d s4dng fir
election as well as to vote. These provisions would wLaciude. amoag dt@ers. squtatin
programumes. ¢iiminatcn Of sexuai barassmeat (refer to item |.J). Jrawing <o ot
ciectoral lists and giving women reasonadie exposure (o (3¢ Zedia.

The GAC strongly recommends that all parties waclude 2 fair proportion ot +omen
0 thetr eiectorai lists. [t 1s esseatial that women are evealy distnouted witiun i2¢
lists. to easure their wnclusion W the elected body.

The GAC recommends that any commuftees set up by the Coastirution Makiag 3ody
must coataln an adequate aumber of womea.

The GAC recom.mdS that the Coasticunoa Making Body saouid ccasider a sud-
commuttee to moautor aad raise geader issues W the drartuag of tae Coastitution aad
tae Bull of Rughts.

The above ¢ proposals shouid apply to future elections at a local. regional and

national governmeat ievel.




*..Recommendations and Advice on the Gender mpiications of the [ssues Raised in Working Group

03
3t The Funding of Programmes for Women

The CAC advises that Working Group 3 reach an agreemeat on tBe 2macioie Jf Rnaizy nd

crocess.

{a order that women be timeously informed about the franctuse. acd thus enabled to particioats .2

;ntenm e¢iections without rear of pressure Orf atiguganoa, it s suggested hat suca agrezsmedl °=
expeditiousiy coaciuded.

3.2 The Technical Report to the Steering Committee of Working Group 3

The GAC advises the Techmcal Commuttee, Working Group 3 and its Steenng Commuttee oo :ne
foilowing pouwats concerung the Tecamucal Commuuee's recommendations made oa 27 Apni:

32.1 (o addition to [tem 7.1 of the report:

** Shail nciude women w its composition.

w
R
[F]

{tem 10 of the report should state:

*The transitional executive strucrure will be coasucuted by legisiation agreed 12 7y
Codesa. wiil have a muiti-party character. Qncludiag women and be . :

3.2.3  The reference to “persoas’ ia line 14 of [tem 10 of the report shouid be repiaced dv
a reference t0 “mea and womea'.

3.2.4 Line § of ltem 14 of the report should read:

*Save for agreement that the TEC must bave multi-party chanacter. iggluding womeg.
the preciss crieena . . .°

3.2.5 Itis siso recommended that the proposed TEC should wclude a Gender Structure.
the exact nature of whuch 13 sull to be determined.

33 Women and Local Government

The GAC advises that special mechamusms be created Lo promote the parucipation and represegution
of women 1 local government structures, sO that (hess structures more ciosely retlect tne geager
composition of the populacs.

Any projects underuken dunag the Lifs of CODESA and the lotenm or Future Governmeats shouid
be aimed at the Lasrests of all groups 1 local communities Wciuding Womea.

3.4 The Media in the Transition (Recommendanca to Working Groups 01 & 03)

The GAC recommends that Working Group | and Working Group 3 agres upoa & politically aeutral
(ndependent Communicanons Authonty which shall:

* inciude gendsr coascious persoas:
* facilitats media access for womea:

* momitor and discourage sexist programmes, artcles and adverunag:

9



2acourage non-sexist. non-discnmuoatory pudiicatons.

2nsute tae paricipation ot women on ail media podies. at all levels:

Arganise (hat radio and teievision Crogramumes whICA 2ducale women 10Cut the Zermceran.
process and tnetr NNt 0 participate taerein WwitAOuUl fear Of (ANTULALCS. are Dr20dred s 4
matter of urgency

3.5 \Women and the Foreign Service

Noting that South Afnca’s foreign reiations bave mawnly beea conducted by men. as 'rom a2 .oi2n
govemment women saould be trained. ¢mployed. promoted a0d recogrused 00 an 2Qual Pasis wita Ti2n
within the dipiomatic service. Any existiag discnrmunatory regulaticas and practices witd respect @2
gender ana race 1o South Afrca s foreign service need to be removed.

)

3.6 Land and Women

The GAC wishes to place oa record that go consensus could be reached on tne¢ foilowwng proposais
concermung land and wormea:

Proposal 1: That Working Group J suggest an urgeat Commussion of Eaquiry wto legislation whuca
preveats women s access (o land ownerstup W South Africa and the TBVC states. and tnat the results
of such aa eaquiry be immediately embodied un legisiation.

Proposal 2: That Working Group 3: (1) look wato those laws wiuch preveatv ilalubit womea s ownersnio
of or access to iand 1 South Afnca and the TBVC states. with the watention of ameading Or repeainy
those laws and (2) that there should be an immediate moratonum oa the sale ang tragsrertal of aif sate
property to pnvate or corporate individuals and orgamusarioas.



General Recommendatons to Codesa (to all Working Croups)

4.1 Non-Sexist Language in CODESA documentation

The GAC rscommeands that CODESA documeats saould explicitly define tne word “dersca’
rerermng (O DOIR Men and womea.

is

4.2 Gender Discriminatory Legislation

The GAC recommends the repeal of all legislation wn South Afnica and the TBVC states
discnmunates oo the dasis Of race, creed Or gender whuch Circumscnde and impede T3
poiitical. sconomuc or social acuvity. We suggest that thus be atteaded (0 by 2 geaerai .aw
asserting certawn basic civil and political nghts. combuned with 28 omaubus (aw repeailng ail
legisiation W accordance with a schedule of Acts to be provided by the GAC.

We advise Working Groups |, 2.3, 4 and § to assist w the identification ot such legisiatioa.

Conclusion and The Way Forward

{a conclusion. and wa view of the short penod of tims which the GAC had had at its disposal. the GAC
wishes (0 potat out that. as of 7 May, proposals and recommeadations on the proceeqings of Working
Group 4 and 5 have got yet beea formulated. and that there are certun areas w otaer Working Grouos
on which conseasus has oot yet beea reached. The GAC would aiso wisd to look at oreseat
discnounatory iegisiation which needs to be repealed or amended. The GAC theretors recommendas
that 1t continues witd its work after CODESA (I both un terms of uncompieted work. fsed-bacx oa its
submussions from the reievant Working Groups and forthcoming agreemeats manaiag [ro@ :2e
vanous Workuing Groups and commuttees.
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M.A.McLOUGHLIN P

Parxtown 292
.orannesourg

Attorney, Notary & Conveyancer Teeonone ‘01°) 728.8152 1

Fax (Q11:728-2923

Michaet Arthur McLoughtin

Qur Ref:

Your Ref:

P 0 Box "2299
Parxview 2°22

M A MCLOUGHLIN/W11 MAM-M66 P

The Chairman 15 April 19§52

Group 3 (Constitutional Affairs)

CODESA

P O Box 307

ISANDO

1600

Dear Sir,

re : CONSTITUTION AND BILL OF RIGHTS

With further reference to the above matter and my letter oI
the 30th March 1992, would you please inform me why tne
deliberations at CODESA seem to be shrouded in secrecy, and
why the Media and the public are not allowed to report on.cr
observe , respectively, the deliberations. It would seem tnat,
in an open democracy, the people should be informed oI tne
deliberations towards achieving a democratic government
each step of the proceedings. I do not believe that any ot
the parties at CODESA have been given carte blanche to decide
for their respective contituencies on the final format of any
proposed constitution. Accordingly, unless the deliberat.ons
are aired publicly all along the way, the people will |
merely presented with a fait accompli on which they wiil
expected to vote without having had the opportunity
providing input into those deliberations at each stage.

ot (

(1]

(O & ®]
rn ® O

I look forward to hearing from you in this regard.

Yours faithfully

Dats Rec'd @ 23l
/ Date Ackn .'L.‘QM?.
n\a

.....
..........

M A McLOUGHLI Oocs Sent

......
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SOUTH AFRICAN GOVERNMENT OFFICE
- WORLD TRADE CENTRE -

18 May 1993

Head of the Administration
Multi-Party Negotiating Process
World Trade Centre

Dear Dr Eloff

SUBMISSION BY THE SOUTH AFRICAN GOVERNMENT FOR THE
ATTENTION OF THE TECHNICAL COMMITTEE: CONSTITUTIONAL
MATTERS

1. Attached is a submission by the South African Government entitled DRAFT
LEGISLATION FOR THE REINCORPORATION OF THE TBVC
STATES INTO THE REPUBLIC OF SOUTH AFRICA.

2 Kindly transmit the document for immediate attention to the Technical
Committee.

Yours sincerely

T OFFICE: WORLD TRADE CENTRE




DEPARTEMENT VAN BUITELANDSE SAKE
DEPARTMENT OF FOREIGN AFFAIRS

14 May 1993

Head : Administration
Multiparty Negotiation Process
WORLD TRADE CENTRE

Dear Dr Eloff

REINCORPORATION OF THE TBVC STATES

The Government hereby submits for consideration by the
Technical Sub-Committee on Constitutional Issues a proposal
in the form of draft legislation for the reincorporation of
the TBVC states into the Republic of South Africa.

The existing constitutional situation will require
legislation in order to effect the process of
reincorporation of these states if and when agreement can be
reached on their future. Agreement is necessary as the
South African Government cannot unilaterally effect
reincorporation.

The proposed legislation enables the State President to
reincorporate, either simultaneously or separately, by means
of proclamation, those states with whom reincorporation
agreements are concluded. Such agreements are to be given

the force of law through provisions of the enabling
legislation.

As an interim arrangement it is envisaged that those states
being reincorporated into the Republic of South Africa will
enjoy the status of Administrative Territories which are to



be governed by Administrators-General. Further provision is
therefore made to enable the State Preside t to empower such
Administrators-General and Administrative Councils with
executive and legislative powers necessary to administer
these Territories.

Provision is also made for the granting of South African
citizenship to the citizens of the TBVC states which will
take place simultaneously with reincorporation.

All the current laws and regulations applicable in these
Territories, not exclusively transferred to the
Administrators-General or the Administrative Councils, as
well as all treaties, conventions and agreements in force
between these Territories and the Republic of South Africa
at the time of their reincorporation will be retained until
they are repealed or amended.

Finally, the legislation proposes to repeal those laws,
including the Status Acts, necessary to effect the
reincorporation.

It should be noted that this is a proposal within the
framework of the legal requirements necessary for the
reincorporation process and could therefore serve as a basis
for discussion in the Sub-Committee. The law advisors of
the Department of Foreign Affairs are available should any
assistance or further elucidation be required.

Wwith kind regards

Yours faithfully

R F BOTHA




BILL

To provide for the incorporation of certain territories in
the Republic of South Africa; for the establishment of
Administrative Territories; and to provide for incidental
matters.

BE IT ENACTED by the State President and the Parliament of
the Republic of South Africa, as follows: -

Transfer of certain ter-itories to Republic of South Africa

1. (1) The State President may from time to time by
proclamation in the Gazette determine that the territory of
the states described in Schedules 1-4 shall from a date
mentioned in such proclamation be reincorporated as part of
the Republic of South Africa.

(2) The transfer of the territory of the states described in
Schedules 1-4 shall be subject to the terms of this Act and
the provisions of the Agreement reached in this regard
between the Republic of South Africa and any of the said
states: Provided that the said Agreement or Agreements shall
from the date fixed in the proclamation issued under section
1(1) and whereby the Agreement or Agreements are published
have the force of law in the Republic.

(3) As from the said date the Republic of South Africa shall
have sovereignty over and shall exercise authority in the
territories of the states in regard to which a proclamation
has been issued under subsection (1).




Establishment of an Administrative Authority with an
Administrator General, Administrative Council and Executive
Committee

2.(1) The state thus incorporated shall from the said date
be deemed to be an Administrative Territory as envisaged in
this Act.

(2) The State President shall after consultation and with
regard to the provisions of the Agreement mentioned in
section 1(2) appoint an Administrator General for an
Administrative Territory who shall act as the chief
executive officer of the Administrative Territory.

(3) An Administrative Council shall be constituted for an
Administrative Territory in accordance with the provisions

of the Agreement mentioned in section 1(2).

(4) The Administrator General and the Administrative Council
shall on the basis of consensus be jointly responsible for
the exercise of all such functions and powers conferred to
them under section 4.

(5) An Executive Council, appointed from the members of the
Administrative Council in accordance with the Agreement
mentioned in section 1(2), is constituted and assist the
Administrator General in the exercise of those powers

conferred exclusively to him under section 5.

Assignment of matters and related powers to the
Administrator General and Administrative Council

3.(1) Notwithstanding the provisions of any other act, the
State President may from time to time by proclamation in the

Gazette assign exclusively to or withdraw any matter



including the related executive and legislative power from
the Administrator General or confer it to or withdraw it
from the Administrative Council.

(2) The assignment, conferment or withdraw of such a matter
can relate to an executive and a legislative power or only
to an executive power or only a legislative power or any
part of a matter authorised by such legislative or executive
power.

(3) The State President may assign the execution of a law of
an Administrative Territory to any existing government
institutions and can for this purpose amend the said laws to
provide for the exercise and execution of the powers,
functions and duties of such laws by such a government
institution.

(4) A proclamation issued in terms of subsection (1) shall
contain such transitional provisions as may be needed to
ensure the orderly execution of the assignment, conferment
or withdrawal of such matters and powers as well as the
consequences thereof.

Powers of the Administrative Council

4. The Administrative Council in consultation with the
Administrator General have the executive and 1legislative
power with reference to all matters or part thereof which is
not assigned exclusively to the Administrator General in
terms of this Act and may legislate for the Administrative
Territory in respect of any such matter: Provided that such

a law shall not be inconsistent with South African
legislation.



Exclusive powers of the Administrator General

5. The Administrator General shall after consultation with
the Executive Council exercise any executive power relating
to a matter or part thereof assigned exclusively to him in
terms of this Act: Provided and unless otherwise expressly
stipulated that the legislative power regarding matters thus
exclusively assigned shall vest in the South African
Parliament.

Granting of South African citizenship

6.(1) Every former South African citizen who would not have
Ceased to be a South African citizen in terms of any
provision of the South African Citizenship Act, 1949 (Act
No. 44 of 1949) if any law mentioned in Schedule 5 had not
been passed, shall be a South African citizen.

(2) Every person, excluding a former South African citizen,
who, if any law mentioned in Schedule 5 had not been passed,
would have been a South African citizen by birth or descent,
and who would not have ceased to be such a South African
citizen in terms of any provision of the South African
Citizenship Act, 1949 shall be a South African citizen by
birth or descent.

(3) Any person, excluding any person referred to in
subsection (2) or (3), who in terms of any law mentioned in
Schedule 5 or in terms of any law of a state mentioned in
Schedules 1-4, was a citizen of such a state, may in
accordance with section 10 of the South African Citizenship
Act, 1949 apply for a certificate of naturalization as a
South African citizen, and such application may be granted
in terms of that section if at the commencement of this Act




such person complied with the requirements prescribed by
that section.

Continuation of laws

7.(1) Any rule of law which was in force immediately prior
to the date of reincorporation of the states mentioned in
the proclamation issued under section 1, shall continue to
be in force until repealed or except in so for as it may be
amended by the competent authority.

(2) Notwithstanding the provisions of subsection (1) and
unless expressly otherwise stipulated, South African
legislation shall apply to all matters assigned exclusively
to the Administrator General in terms of this Act.

Continuation of treaties, conventions and agreements between
South Africa and states described in Schedules

8. All treaties, conventions and agreements entered into
between the Government of the Republic of South Africa and
the governments of the states mentioned in Schedules 1-4 and
which are still in force on the date of incorporation shall,
in so far as it relates to such states and is capable of
being applied thereto, as from such date remain in force
until repealed.

Existing rights, liabilities and real rights in relation to
the territory of the states not affected by the transfer of
sovereignty to South Africa

9.(1) The transfer of sovereignty to the Republic of South
Africa regarding the territory of the states mentioned in
Schedules 1-4 does not derogate from or in any way infringe




upon any burden, servitude or other real right attached to
the territory immediately prior to the date of incorporation
mentioned in the proclamation issued in terms of section
1(1). '

(2) Notwithstanding the provisions of section 7(2) any
right, interest, activity or juristic act granted by law
that existed or was performed immediately prior to the date
of reincorporation mentioned in the proclamation issued in
under section 1(1) or immediately before the assignment or
withdrawal of powers under section 3, shall exist and is
valid unless or until abrogated by the competent authority.

Existing courts to continue

10.(1) Notwithstanding any contrary provisions, every
lawfully constituted court having jurisdiction to hear
criminal or civil cases of whatever nature or scope in a
state mentioned in Schedules 1-4 immediately prior to the
date of incorporation mentioned in the proclamation issued
under section 1(1), shall be and remain functioning in
accordance with its existing constitution and jurisdiction
until altered or dissolved by the competent authority.

Arrangement of matters

11.(1) The State President may from time to time by
proclamation in the Gazette make such binding arrangements
as he may deem necessary to enable or facilitate the proper
administration of the Administrative Territories as part of
the Republic of South Africa and may for this purpose, after
consultation with the Administrative Council, amend or
repeal any act.



(2) The State President may by proclamation in the Gazette
make any South African legislation he may deem expedient
applicable within the Administrative Territories.

Repeal of laws

12. The laws mentioned in Schedule 6 are repealed to the
extent indicated therein on the date of incorporation
mentioned in the proclamation issued under section 1(1).

Tabling of list of proclamations

13. A list of proclamations issued by the State President
under this Act shall be laid upon the Table of the
Parliament of South Africa in the same manner as the list
referred to in section 17 of the Interpretation Act, 1957
(Act No. 33 of 1957), and if the Parliament by resolution
disapprove of any such proclamation or any provision
thereof, such proclamation or provision shall cease to be of
force and effect, but without prejudice to the validity of
anything done in terms of such proclamation or such
provisions before it so ceased to be of force and effect or
to any right or liability acquired or incurred in terms of
such proclamation or such provision before it so ceased to
be of force and effect.

Short title and commencement

14. This Act shall be called the Incorporation of Certain
Territories in the Republic of South Africa Act, 1993 and
shall come into operation on a date fixed by the State
-President by proclamation in the Gazette.




Schedule 1

TERRITORY OF TRANSKEI

All the land that form part of the territory of and is known
as the Republic of Transkei on the date stipulated in the

proclamation referred to in section 1.




Schedule 2

TERRITORY OF BOPHUTHATSWANA

All the land that form part of the territory of and is known
as the Republic of Bophuthatswana on the date stipulated in
the proclamation referred to in section 1.
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Schedule 3

TERRITORY OF VENDA

All the land that form part of the territory of and is known
as the Republic of Venda on the date stipulated in the
proclamation referred to in section 1.



11

Schedeule 4

TERRITORY OF CISKEI

All the land that form part of the territory of and is known
as the Republic of Ciskei on the date stipulated in the

proclamation referred to in section 1.



Status

Status

Status

Status
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Schedule 5

of Transkei Act, 1976 (Act No. 100 of 1976).

of Bophuthatswana Act, 1977 (Act No. 89 of 1977).

of Venda Act, 1979 (Act No. 107 of 1979).

of Ciskei Act, 1981 (Act No. 100 of 1981).
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Schedule 6

No. and year of law Short title Extent of repeal
Act No. 48 of 1963 Transkei Constitution Act So much as is
unrepealed.
Act No. 63 of 1966 Black Laws Amendment Act Section 6.
Act No. 101 of 1967 Transkei Constitution The whole.
Amendment Act
Act No. 36 of 1968 Transkei Constitution The whole.
Amendment Act
Act No. 27 of 1970 Black Laws Second Amendment Sections 7, 8, 9
Act 10.
Act No. 49 of 1970 Black Laws Third Amendment Section 12.
Act
Act No. 31 of 1971 Transkei Constitution The whole.
Amendment Act
Act No. 23 of 1972 Black Laws Amendment Act Sections 5, 6
and 7.
Act No. 102 fo 1972 General Law Amendment Act Section 22.
Act No. 7 of 1973 Black Laws Amendment Act Sections 7, 8
and 9.
Act No. 70 of 1974 Black Laws Amendment Act Sections 12, 13

and 14.
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No. and year of law Short title Extent of repeal
Act No. 71 of 1974 Black Laws Second Amendment Sections 1 and 2.
Act
Act No. 9 of 1975 Black Laws Amendment Act Section 1.
Act No. 61 of 1975 Transkei Constitution The whole.
Amendment Act
Act No. 66 of 1975 Exchequer Act In the Schedule,
the amendment of
the Transkei
Constitution Act,
1963.
Act No. 100 of 1976 Status of Transkei Act The whole.
Act No. 89 of 1977 Status of Bophuthatswana The whole.
Act
Act No. 8 of 1978 Bophuthatswana Border The whole.
Extension Act
Act No. 107 of 1979 Status of Venda Act The whole.
Act No. 110 of 1981 Status of Ciskei Act The whole.
Act No. 2 of 1980 Borders of Particular The whole.

States Extention Act
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Dear Sir,
re CONSTITUTION AND BILL oF RIGHTS

Memberg ¢ the publije were requested and inviteqd
ropreaontationa to CODEsa over the delibarationa fo
constitutjion and bill of xights., 1, accordance with t
anltatiun and {nq ap effort vo make a Possibie contyr
to the debate over g truly democratic dispenlation
the now Constitutien will truly bae of the People,
People ang by the People and, ¢p terms of which, the
ALE - trily  the $ervants of the Pecple and nar «n.l
have the followinq Pointae -
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It has been Suggested, that elements within either the
SADP of the police Are, with oy without the connivance of
their SUperiors, actively attempting to destabilize the
negotiating Procesg towards 4 Just dilpennetion for ali.

Alternatively, that difterent factions amongst the

blacks

are jockeying for Position ang that a "third force- ie
88sisting One® or other @lement jp this Tegard. Thege are

not idle allegations and one hag only to look at

recent

Press TOPOrts with regard to v Producer, gonnp Drury, of
the BaC's "ASs {gnment - Programme and, the continued loca)
-Pe@rception of SUCh a thjirq fozce, to realise that
certain P®cple are definitely trying to destabilize the
d-mocratic, negotiating Procesys, Whoever ig responsiblae,
and ¢ could, {ntg alia, pe the elements ipn the Security
forces referred to, POWer needs to pe controlled in a
new Souyeh Africa, No Conatitution, or Bil)l of Rights,

whethgr julticiabl- °F not, wil) be of any force or
if the Armed Forces are controlled, aftoctively,

by one man Or, a smal} clique of Ganerals., ong shudders

when g5 whole bang of ®x~Generals, bPublicly 2dvocatsd a No

vote to the deliberacionl at CODESA. AS. Groucho Marx
once gajig "xilitary intelligence is a contradiction in

 § suggest/. ., .,
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I suggest that cne way of insuring that a new government
is not overthrown by the military, wouid S0 eo
decentralise Eccurity on a regional bas{s, 30 that no
military counci] can take over the government by way of a
Coup d'etat unless such regional military Power has the
support of the generals from all the other decentralised
regions. This may lead to a more expensive nilitary
establishmept hut, will be well wort the cost f
democracy is to be ansured. have, to date, not heard
any of the leaders of the various political parties at
CODESA comment on control of +he military in a new South
Africa and, as Africa has a poor record of democracy arnd
a good record for military takeovars, whatever
constituticn is §n place, I fgel that this important
ilesue needs to be addressed publicly as well as being
debated at CODESA., After all, if the Armed Forces are to
be the guardiang cf the constitution and the bill of
rights who, 1{n turn, is to control the Armed Forces?
They should bpe sutject to even more stringent checks and
balances than Parliament, to avoid any abuse of power.

"THE _NATIONAL INTERLST"
o2t AL INTERLS

This concept, which is used by governments world wide,
including the great demccracies, to cover up embarrassing
actions and misdemeanors on their part, needs to be
subject to scrutiny within a true demccracy.
Accordingly, will provision be made in the constitution
or the B{i{ll of Rights, for all information under the
government 's control, to be subject to scrutiny by the
courts, (in camera, if necessary), to ensure that "the
national interest" i3 not subject to the perverted
subjective whim of the state or its officials. I believe
that it is necessary that all gstate informaticn and
documents be fresly accessible to *he pecple, unless thg
government or {tgs nfficialo, theuselvas, apply to a
vonstitutional court for such information or documents to
te held sacCret, in the national interest. The
inconvenienco, to the government and its officials, of
having to take positive action, will be far less than the
damage caused to democracy if "rhe national inLwrest 1is
o ba lefL to the discretion of some politician, who may
have something to hide. The US Freedom of Information
Act, s a Precedent which should be looked at by CODESA
48 a starting point and could be adapted, in its scope to _
suit local conditions.

ADVISORY COMMITTEES
—=—==xnI LIMMITTEES

I understand that in Germany the Ministers of
State/....

19 MAY 18833
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State are advised by Committees in their respective areas
of Iesponsibility. These committees are made up of the

st brains in the country, whatevar the Political
Persuasion of the individuals on committess are, The
Minister may reject ths committees’ advice on any
particular matter, but does not do so lightly. This is
just another check against the taking of arbitrary
decisions by politicians,

THE AUDITOR GENERAL

Although the Auditor-General ig only responsible to
Parliament, hig Position would be greatly strenghtened

-and, as a civi) servant, he would be free from political

manipulation, {f his report to parliament wag given
jointly, with @ report from an independent teanm of
auditors, made Up of respected firms within the auditing
profession. This would cost extra but, would be mers
than adequately compensated, by the prevention of
Corruption within the Gevernment and Civil Service. 1
was recently shocked to read that in one of the
provinces, less than 504 of the municipalities had
balanced their bocks for the year or submitted their
balance sheets to the Province. Some apfarently were more
than one Year in arrears. This should not be allowsd,
IZ a Municipality is more that ¢ months {n arrear, a team
of auditors, ghould immediately be sent in and the
management committee suspended until the results c? the
audit is known.

RESERVE BANK
M

As  in the case ur the Rnundeobank, the Reserve Bank should
be eohpletaely free from political manipulation and the
constitution "should incorporate provisions similar to
those in the German Constitution on this point.

DEFPICIT FINANCING AND MONEY SUPPLY

I believe that deficit financing is wrong in principle
and, if resorted to, should be limited to a maximum of
°of 38 of the gross domestic product and then only for
short  periods when an sconomy is in a recessicn/
depression, An  Act similar to the Gramm Act in the
United States, forcing the government to reduce the
deficit, if this s not done voluntarily, should be
included i the Legislative armoury. This type of
Leglislation would not be necessary, i{f deficit financing
iz covered by the Constitution/Bi{ll of Rights.
Similarly, money supply should be controlled, and put
within {imitl, insofar ajs increases are concerned, 1In
this regard, the money supply should be covered by the
Gold and Foreign Exchange = Reserves to a certain
percentage, say, 253, This discipline is necessary, to
avoid intlation, which {mpoverishes the Nation, and is a
fraud on itg citizens.
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EXCHANGE CONTROL
H-—-_

This is an inigquitous control brought in by the Finance
Minister of the Nazi{ Regime in Germany in 1930's. 1t is
undemocratic, and shculd be outlawed in 2 new.
Constitution, A} arguments for retention of exchange

control should bpe seen for what they are - spurious: A
citizen who has paid his taxes, should be allowed to
invest hig money, wherever hae wishes, particularly, as
the world is now becoming a global village. The
country's currency will initially depreciate Eut, if
exchange control is banned in the Constitution, this
would bhe ashort term and investment will pour into the
country, when investors realise that their irvestments
are safe, and  may be repatriated, without any
intervention by whatever government of the <day ig in
EOwer. Similarly, citizens of the countrY will not be
inclined to ramove their capital as they will be secure,
in the knowledge that their money can be moved, without
let or hindrance from the government, If we call
ourselves a free enterprise economy, we must noe onl{ pay
lip service to the concept, but show this clearly by
Protecting it within the Conetitution/Bill of Rights,

THE CALLING OF REFERENDA

In any truly democratic country, where the will of +he
People is to be given expression to, the right to call
referenda on various issues, local, regiona! or national,
should ha #noouraywd, provided, of course, any person or
group, wishing to call a referendum, has sufficient
support for the issue to be aired. None of the delegates
at CODESA who truly believe in a full democracy, should
object to the constitution and bill of rights
encompassing this matter.

POSTULATES OF JUSTICE 1 AND RETRO~ACTIVE LEGISLATION

Bnclosed {3 an @xtract from Wille's Principles of South
Africa Law, 8th edition, pages 14, 135 and 16 which
clearly set out the gqualities required by the rnle of
positive Law namely, that, all Laws should be 1i-

(1) Reasonable
(2) Impartial
(3) Certain
(4) Comprehensive
(5) Publicly promulgated
(6) In accordance with public opinion.
I believe/.....,
19 MAY 1993
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8hould nNot he controlled,
Executive and/or Legislative
bolieve that these Other
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Abpellate Blvision or t

28 the fina) arbiter,

CARTELS AND MQNOPOLIEE

The prolito:ation nopolies in the South
African e Pite Legislation inder the
Monopolies - existenceg nf tha ComperiLiong
Board, tw Lne:fectivo, essentially,

Agalnse 0% Zastels and
aticg,

c £ The argument that

need to gx lion or multi-billion

Rand Contractg acceptable, If a need tor such

financia) muscle 4 nRecessary, can always
&chieved by various big

Part-take ipn Joint venture
should pge broken i
of, say, 10 years,

be aseen to be

CONTROL BOARDS
M

Thane bureaucracies have outlived any usefulness
they may have had, which is doubt#y], They shouid be

disbanded a8 scon Possible allow th

Iregulate itself, Cost burden
to the economy If the farmer
wants, op needs rk g arm d a mechanign fop
8moothing oyt flue Llu price, he can formulate hig

OWn st.ategies through Co-operatives and the like,

19 MAY 1893
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POLICE

A democratic 80Ciety needs a dedicated, professional and
impartial police Force which is seen to be such by al:
its people, in order to be respected. To achieve this,
high standards and high pay are necessary,

HEALTH, EDUCATION AND HOUSING

In principle, the Government shduld act merely as a
facilitator and catalyst setting down the principles and
standards to be met and applied in each of these arsas.
It ig not, or should not be, the function of Government
to act as the bcnus paterfamiliag providing ail the
Pe0ples needs. The pecple need to be taught how to catch
fish not merely be given th fish, 1f one is merely given
hand outs one never learns and a Nation should have
eénough pride {n {tseif for each of its citi{zens to laearn
to stand on his T hAr ouwn two feat. Pruvided thig
principile ig accepted, it may be necessary for the State
to assist in providing the initial impetus, for instance,
by bearing the bulk of primary education. Parents
should, howsver + be asked to contribute 4 reasonable
amount out of their own pockets in accordance with their
means . This would not relieve a citiszen of his own
8elf-respect and pride as well as his obligation for his
own family. It builds character and can on Y improve the
work and responsibility ethic in a Nation, To say that
it is the gtatans responoibility (v provide hocusing,
education, health and social welfare for its pecple is
nonsense. The state should merely stand as a back stop
to help the really needy and those who cannot, under any
circumatanceo, help themselves. As stated previously, a
conditional period may Be necessary befors this principle
of self-help can be fully implemented, because of
historical imbalances, but the principle should still e
accepted and implemented, in a phased manner.

I have the following additional comments to make on
various portfoliocs.

4G

This should be financed nver a numbog &€ gsnezatlons ang
bonde ' granted at the finest rate of interest possible,
excluding subsidies, and over & period of 50 years
through banks, building societies and insurance
companies. This finance should be seen as goma form of
retribution ®s our fellow €itizens, who have been legally
deprived from entering the housing market for so many
Years, By the same tcken, these communities must bear
their responaibillity for payment of bond instalmenta,
lightr, water and olliw: wwrvices.

EDUCATION/....

9 MAY 1893
A
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EZCUCATION

In a free enterprise 8ociety, the State should merely sec
the minimum standards and principles to meet overall
objectives and leave i1t thereafter, to priva-e
enterprise to provide, in whatsver form, the needs of
various communities, Thie i{s well illustrated in Nobel
Prize winning economist MILTON FRIEDMAN'S BCOCK "FREE TO
cHoose " where he suggests that & voucher system pe
implemented in American 8chodole, in terms of which, each
student is subsidised 5y the Stata up to a certain
amount, depending en  tha level of adumall.., Lwing
sUugnRe. These vouchers can be cashed in at any
institution, which may charge, either moze or less, than
the amount of the voucher. The institution then obtains
payment for the amount ©f the vouchers received by it
from the State and the barent then pays the diffarence,
if any. The better institutions will then ssell education
8t a premium, and in accordance with their results and
facilities, will receive more vouchers than a school
which does not meet the standards required by the
community. 8§uch—a——competitive base for an institution,
can only be of benefit to the communit{ as a whole. It
will also give freedom of choice for different types of
education as may be required by parents for their
children, In a demecracy, it  should not be the
prerogative of the State, to tell parents how their
children should be educated other than by way of setting
minimum standards!

AGRICULTURSE

It must be accepted that a rodiseribullan of land will
have Lu occur, to correct the imbalances created by an
apartheid 80ciety. The 1913 and 1936 Land Acts protectad
the {nterssts of the white man alone and, obviously,
these imbalances must be redressed. Some expropriaticn
will be necessary, but farmers should be adequately
compensated by tha State. Such compensation should,
however, take ints account the tax brecaks received by the
farmer in terms of 8chedule 1 of the Income Tax Act in
setting the level of compensation to be paid.
Thereafter, the farmer hould be <treated as any other
‘businessman whose Buccess or failure depends on his own
ability and ingenuity. Farmers have in tre past been tos
praotected by the State, at the expense of the other
citizens cf the country who do not receive the same tax
breaks, As 2 result, farmers have been allowed to build
Up 8ubstantial capital assets which other citizens have
not and, although, their income mey be relatively small,
the capital value of their assets have incrsased
substantially through the ysars. Any farmer who has not
set aside sgufficient reserves from good years, to cover
bad years, has only himself to blame in most cases, for
the dire straits in which he may now find himself. The
market place must be the final arbiter of who should be a
farmer or who should not, -
HEALTH/...

19 MAY 13893
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HEALTH

The emphasis herg 8hould be gp Preventati,gq medicine ang
Not  curative medicine, The State should Provide basic
clinics througheut the country, together with the
Necessary educaticn o Preventativa redicine, to change
the whole Culture of health Care, Though+ should he

given tqo Creating incentivas for pecple to Sncourage thenm
to lead healthy litqg Styles, A National Health Scheme
f

being granted ¢o those who do not utilise or abuge the
m.

REGIONAL aND LOCAL GOVERNMENT
—====T44 AND LOC

These tierg of Government should bg obliged to run their
levels of Governmont, incorporatinq the same Principles,
a8 outlined above for National Government within the
framework of the COnltitution/Bill ©f Rights.

LANGUAGE

I believe that the best way of ensuring National
idontity, Cohesion and communication within a Nation ig
through™ a Nationa} language. The only language which
would asgem to fit the bil} from a Practical Point of view
would ba Bnglish, 1¢ all the People speak one languaqg,
they can idantify with each other meyy f4asily. The
United Statms of America {a an example of Peoples of
diverse Netions coming together and being unifieq through
the uge of °ne language, This in no way means that a
Particular 8thnic or Cultural JTOuUp sheuld not be proud
of and Cantinue o 8peak their own language within thelr
OWn  communities but e 44 impractical to expect the
Nation as a whole to 8peak. a number of languages.

Naturally, I would @Xpect that in a domocracy, a justiciable
Bill of Rights would be g4 8ine gua non, together with the
division of Powers ag Outlined above in national, regional
and local Politics. I would be pleased to hear that thae
above matters, ¢ not Bpecifically on Lthe agenda for the
debate within worki g group three, should be placed thereon,
22, nowever, you do not feel that the issues raiged are of
sufficient importance to warrant dlscualion, would you kindly

let me know, I would be happy to appear before your working
group, if Tequired, to expand on the themes cutlined above,

I truly believe thar o Constitution and & justiciable Bill of
Rights, xncorporating all <the checks and balances set out
above, would be something of which ail South Africang

could /..,

19 MAY 1393
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be truly proud and, would insyre that the polies=ians

Avvanlc ot the state
ably, human nature stil
nd power, and as long a
lances, gmat out herel:

can truly s
1 seems to be g
8 this is the ¢
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constitution can re ag

reed to at Ccope

ay "I serve",
uided by greed,
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SA, I, for one,

be happy to accept my new destiny with pride and to

uncder any President, no m
I would then push for @
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M A McLOUGHLIN/W1l MAM-Mé66
MR Z DE BEER

Dr Z De Beer

5 20 April 1993
5 39 Fntswold Drive
SAXONWOLD

. 2195

Dear Dr De 3Sger

re : CONSTITUTION AND BILL OF RIGHTS

I take the liberty of enclosing certain corraspondance which 1

-

have had wilLh the cChairman of the Management Committee of

Codesa over the last year, the contents of which are relf
explanatory.

No doubt, the issues canvassed in my correspondence have been
addressed by the Party but 1 feel that, despite the input of
the various political parties, the man in the street's visws
should be addressed and taken ints consideration,

I have always been a supporter of the Democratic Party and its
predecessors from the inception of the Progressive Farty in
1859, However, at thisg stage, I feel that, although the Party
is prahahly in Practice, Lhw only truly democratic one, it ¢

going to have very 1ittle support Aat ths polls unless its
image as an elitist white party, supparting big busincos, is
changed. I believe that there is a lot of truth in the saying
that ‘perception (s reality" and this applies, in particular,
to political parties. I believe that if the party were to be
perceived to line itself more with the interests of the
workers than to the elite and big business, as is the current
perception, it will fare much better at the coming elections
than it would do in its present form. To achieve this, I
believe that creditable democratic black Trade Unionists
shoculd be approached with a view to alliances being formed and
allegiances goinq switched from Cosatu and other Unions.
Obviocusly, there would have to be some kind of trade off. I
believe that the benefits of a more efficiently run trade
union movement which could cffer benefits through naegotiation

. rather than through confrontation, could eventually build ths
party into one with a dominant role in 8outh African
politics. Such a trade union movement would be broadly based

and include members from all race groups and the whole
political spectrum but the Democratic Party would obvicusly

have a lot of influence through its alliance with trade union
leaders of a democratic hus.

At/ oo,
|9 MAY 1683
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At the sameg time, I believe that the party should cpenly
Campaign for Anti Trust Laws, the break up of direct or
indirect control of the eéconomy by monopolies and an offective
Competition Board in order to level the playing fields, The
break up or ‘unbundling" of the conglomeratee would not
necessarily mgan that capital formation for big projects would

te hindered. All that would have to happen would be that
syndications of companies would joincly tender for
international Projects through the medium of the Merchan:
Banks or otherwise. Whilst thise may not be ideal from the

conglomerates point of view, it would probably be healthier
for cthe economy as a whole. witn regard to Anti Trust Laws, 1
take the liberty of enclosing a copy of an article in the Star
©f the 3rd May 1592 which you may not have sean.

Inscfar as, Proportional representation is concerned, I
believe that guch fepresentation should rot be taken too
literally, The problems arising from proportional
Ispresentaticn in Italy could be instructive and should be
looked at, Pessible compromise between a ‘winner takes all"”
policy and proportional representation could be a better bet
in the long term. This would avoid a multiplicity of a small
parties having an influence disproportionment to their
Tepresentation and being in a position to unseat a coalition
government, This may not happen in the short term in South
Africa but Planning should be done for the long term.

4 take the liberty of enclosing letters addressed to
Codesa/The Multi-Party Forum dated the 30th March 1992 and and
26th March 1993 the contents of which ares self explanatory and
look forward to your comments.

Yours faithfully

M A McLOUGHLIN




M A MCLOUGHT.TN/W1l MAM-u(C
MR M PRILLIPS

The Chairman 26 March 1993
Management Committee

Multi-Party Forum
P C BOX 307
ISANDO

1600

Dear Sir,
re CONSTITUTION AND BILL QF RIGHTS

With fur=-her reference to the above matter I enclose herewith
my letters of the 30th March 1992 and 16th October 1592 for

e2asa of efermanre copioo of whieh whould, howsver, be {n your
file.

My letter of the 30th March 1992 was written in response to an
invitation for the members of the public to address Codesa cn
issues relating to the Constitution and Bi{ll and Rights.
Unfortunately, whilst I asked that copies of my letter be
circulated to  all the delegations, I never received
confirmation that this was, in fact, done. If it was dcne,
then I was studiously ignored by all the delegations. I trust
that this will not be tho case wheu "Codesa 3" commences and
that we can expect that the Constitution and Bill of Rights be
negotiated <from the bottom up rather than from the toi down,
Unless -this 1is done, and seen tc be done, it is unlikely that
a democracy, other than in name, will be the result.

Other than coentrol of the security forces, my main concern is
with control of finances in the new South Africa., It would
seem that control of expenditure to prevent corrupticn needs a

complete overall. In this regard, Ministers of State must be
made personally accountable for the performance of their
departments, This, however, will be insufficient on its own.

Internal and external auditors should be appointed to
continucusly monitor the financial performance of each
department on a continuous basis and productivity incentives
and bonuses should Dbe given . to civil servants where
performance audits show that they have, not only performed
within their budget but, in fact, have reduced the
department's expenditure P€,¥§§t05£§§iv.ly, have achieved more
than was required of them within budget. 1f goals are not
A
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set and productivity incentives are ot given, we can expect
the same, if not worse, inefficiencies and corrupticn {n a new
government as exists in the present cne. The Ministers for
the Budget and and of Finance should be made mcre acccocuntable
for their respective portfolios and, in particular, the
expenditure side of the budget should be carefully monitored
throughout the year. Deficits should not be allowed to reach
anything above 3% of Gross Domestic Product and these matters
should be cecvered in the Constitution (cf. the Grarmm Bill in
the USA), The money supply should similarly be controllasd
within certain parameters and the Reserve Bank should totally
independent of State control. These measures should prevent
inflaticn ever cccuring again. Inflation is, after all, a
fraud on the public,

Insofar as corruption, £fraud and gross negligence within any
state department is concerned, state officials should be
treated harshly. Ministers of State should be made to resign
irnmediately, whether or not they were personally aware of any
corruption, fraud or gqross negligence within their own
departments. The principle of delegation of authority but not
of responsibility must be made to apply. The sanction for
allowing such matters to occur should be, not only the loss of
office, but the loss of, at leaat, the state's contribution
towards such rparty's pension and, where the Minister and/or
State Official is personally involved in any act or ommission
which causes loss to <the State, such person should be
prosscuted and made to make recompense, whers possiblse.

The above measures are necessarily harsh, as they must be, in
order to cope with tLhe rampant corrupticn which is a
becdevilling our society,

The whole tax system must be reviewed to encourage universally
accepted moral and ethical values and geared to discourage the
baser instincts of man., In this regard, I need only mention
as an example, the hi{gh taxes and strict laws on the
distribution of alcohel in countries like Norway anrd Swedan.
There are, obviously, many areas in which the tax laws can bas
used to uplift society and not pander to man's gresd and fear
and other countries tax laws should be studied and, if
possible, improved on to nurture more civilised values.

I/Oll.

19 MAY 1983
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I trust that the man in the street is not going to be ignorad
when deliberations cn these matters recommence and would be
happy .to address any of the relevent committees further on the
various matters raised.

In the circumstances, I look forward to hearing from you.

Yours faithfully

M A McLOUGHLIN

[§ MAY {g43
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M A MCLOUGHLIN/WII MAM-ME6
MR M PHILLIpPS

The Chairman 16 Octobar 1992
Management Committee

copesa

P O BOX 307

ISANDO

1600

Dear Sir,
ra CONSTITUTION AND BILL nw RIGHTE

I am in receipt of your letter of tha 2lwl Seprtemper 19932, e
have ae{]] nOt received any confirmation that the points
rajised in Previous correspondence will be Specifically
addressed point for point. If and when Codesa or jta
sSuccessor reconvene and r would like to have an assurance
that all the igsugs raised will pe submitted ¢tgo its
delegations and that 1 will receive, as an ordinary citizen,
the same Courtesy ag those afforded to the invited
Participants with regard to the issues raiged, Ingsofar as
these issues are Concerned, 1 would also add that the right
to privacy in its widest form be afforded to a)} Citizens as
this {s a Very important issue in a worild in which the Stace
intrudes nore and more into the private 1lives of its
citizens, The right to privacy must be incorporated both {n
the Constitution and the Bil]l o rights,

I look forward to hearing from you.

Yours taithfully

M A McLOUGHLIN

13 MAY 1893

A 2ylis
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CONTNBUTION BY THE COLLEGE OF
MAGOSH! IN LEBOWA

The Role of the Traditional leaders in the future Bouth Africs.

Whereas the Constitution shall provide for » Central government, a
Regional Government and a Local Government;

and

whereas the traditional leagers 89 not active members of sny
politicsl organisaiton

end

whersas in the Regional and Cenvral leveis of Government the
principles of democracy in the sense of electiong ghail apply

and

Whereas Traditione! Leadership s hereditary ang cannot be
subjected 10 the principles of slections:

Wherefore the Constitution Must entrench the Traditiona! leadership
at the Local Government level;

Of pOWwers to enable the Traditional Leaders to be Informed of, and
conversant with, gl Policies when they adminigter the Loca!l
vernment mgtters.

|9 MA

A
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The first report of the Technical Committee which was tabled at

the Negoriating Council! Meeting on 18 May 1993 is commended and
the approach adopted by the Technical Committee is endorsed to

be a correct one.

FORM OF STATE AND CONSTITUTIONAL PRINCIPLES

The Inyandza National Movement envisages a united democratic.
non-racial and non-sexist South Africa, a unitary state with
strong but non-autonomous regional governaents. It Is

recommended that the Committee addresses the foliowing issues:

a. the form of state;

b. self~determination;

c. national, regional and local governsents;

d. advisabllilty on establishing a Reglional Demarcaticn

Commission which will advise the Planning Committee oOn

regional boundaries for electoral! purposes.

It is a misnomer to address various principles independent of
each other since they are all components of one concept and to

do so, will also result i{n dire misconceptions.




It is of wvital {mportance that a Constitution-Making Body be
democratic in the universally accepted meaning of the term. Tt
wust be the government of the people, for the people, chosen by

the peoplie in free, fair elections.

CODESA agreements still stand regarding re-incorporation of both

self-governing territories and the TBVC states.

(G MaY . 1884
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THEZ BALANCE OF POWER BETWEEN THE CENTRAL, REGIONAL AND LOCAL
LEVELS OF GOVERNMENT

FPREAMBLE:

WHEREAS THE UPF BELIEVES THAT IN THE SPIRIT OF NEGOTIATIONS AND
RECONCILIATION, SOUTH AFRICA SHCULD BE A UNITED DEMOCRACY WITH
THREEZ TIEZRS OF GCVERNMENT:

WEEREAS THE UPF IS ACUTELY AWARE THAT THE PRESEINT GOVBRNMENT HAS
RULED SOUTH AFRICA AS A FRAGMENTED AND DIVIDED COUNTRY, WHICH
RULE HAS BROUGHT ABOUT UNITED TRAGIC MISERIES.

NOow THEREFORE, THE UPF STRONGLY BﬁLIEVES IN AND IS COMMITIZD TC
THE POLLOWING BALANCE CF POWER BETWEEN TEE THREE TIERS OF
GCVERNMENT:

1. THAT GENERALLY, GOVERNMENT SHOULD BE BROUGHT CLOSER T0 TRE
PEOPLE IN ORDER TO HAVE EFFECTIVE GOVERNMENT:

2. THAT STRONG AND EFFECTIVE CENTRAL GOVERNMENT IS NECESSARY TO
BE ABLE TO EFFECTIVELY DIRECT NATIONAL POLICY:

3. THAT ANY DEMOCRATIC SYSTEM OF GOVERNMENT SHOULD PROVIDE FOR
EFFZCTIVE REGIONAL ANC LOCAL GOVERNMENTS TC ENCOURAGE
PARTICIPATORY DEMOCRACY, BUT THAT, HOWEVER, S8UCH REGIONAL AND
LOCAL GOVERNMENTS SHOULD BY VESTED WITH SUCH POWERS AS WOULD
BE COMPATIBLE WITH THE REGULATION OF MATTERS OF REGIONAL AND
LOCAL NATURE ONLY:

4. THE UPF STRONGLY BELIEVES THAT EAVING S8ET OUI TEE ABOVE
GENERAL CONSTITUTIONAL PRINCIPLES, THE ACTUAL AND DETAZLED
DEFINITION OF AND ALLOCATION COF THE NECESSARY POWERS TO THE
LOWER TIERS OF GOVERNMENT RESIDRS WITH TiE APPROPRIATE
CONSTITUTION MAKING BODY.

13 MAY 1883
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THE CONSTITUTION SHALL ACKNOW_EDGE AND GUARANTEE THE DIVERSITY
OF CULTURES, LANGUAGES, OMN COMMUNITY LIFE AND EDUCATION AND
RELIGIOUS FREEDOM OF THE PEOPLE OF SOUTH AFRICA,

THe CONSTITUTION SHALL ENTRECH A JUSTICIABLE BiLL OF RignTs
GUARANTEE ING AND PROTECTING THE PRINCIPLE OF EQUALITY BEFORE
THE LAW, UNIVERSALLY RECOGNIZED FUNDAMENTAL HUMAN RIGHTS,
FREEDOMS AND CIVIL LIBERTIES SUCH AS FREEDOM OF EXPRESSION.
ASSOCIATION, THE RIGHT TO LIFE, RELIGION AND WORK AND THE RIGHT
TO ACQUIRE., OWN AND DISPOSE OF ONE'S PRIVATE PROPERTY AND THE
DUE PROCESS OF THE LAW,

THE CONSTITUTION SHALL RECOGNIZE ONLY ONE AND UNDIVIDED SouTH
AFRICA WITH A GOVERNMENTAL SYSTEM FUNCTIONAL AT NATIONAL,
REGIONAL AND LOCAL LEVELS WITH APPROPRIATE, BUT NOT UNDULY
ABSOLUTE, DIVISION AND DECENTRALISATION OF POWER, AS TO
ENCOURAGE AND FOSTER NON-RACIAL PARTICIPATORY DEMOCRACY, AND NOT
THE INEQUITOUS EMASCULATION AND STRATIFICATION OF THE CENTRAL
AUTHORITY,

THE CONSTITUTION SHALL PROVIDE FOR AND ENFORCE THE PROGRAMME OF
AFFIRMATIVE ACTION WITH A VIEW TO REDRESS THE HISTORICAL
INEQUITOS VESTIGES OF RACIAL, CLASS AND GENDER IMBALANCES,

THe CONSTITUTION SHALL APPROPRIATELY RECOGNIZE AND PRESERVE THE
INSTITUTION OF TRAD!TIONAL LEADERSHIP,

THe CONSTITUTION SHALL RECOGNIZE AND RESPECT THE INDEPENDENCE

AND SOVEREIGN INTERGRITY OF FOREIGN STATES AND RESTRAIN THE
SOUTH AFRICAN GOVERNMENT FROM VIOLATING ANY SUCH INDEPENDENCE AND
SOVEREIGN INTERGRITY IN VIOLATION OF INTERNATIONAL LAN AND
CONVENTIONS, WITH A VIEW TO FOSTERING INTERNATIONAL PEACE., CO-
OPERATION , CO-EXISTENCE AND STABILITY.
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SUBMISSION BY THE UNITED PEOPLE’S FRONT ON CONSTITUTIONAL PRINCIPLES WHICH

A

B

SHOULD BE ENSHRINED IN A NEW CONSTITUTION FOR A NEW SOUTH AFRICA

PREAMBLE 1

We IN THE UNITED PEQOPLE’'S FRONT, RECOGNIZING THE BACKGROUND AND
DIVIDED NATURE OF OUR SOCIETY, DO HEREBY WISH TO PRESENT
CONSTITUTIONAL PRINCIPLES AIMED AT PROMOTING AND FOSTERING A SPIRIT
OF NATIONAL RECONCIL IATION AND UNITY AMONGST ALL THE PEOPLE OF SOUTH
AFRICA. WHILST WE FEEL IT A DUTY ON OUR PART TO ARTICULATE THE
ASPIRATIONS OF THE DISADVANTAGED SECTION ON OUR PEOPLE, WE NEVERTHE-
LESS APPRECIATE AND RECOGNIZE AS WELL THE NEED TO TAKE COGNIZANCE
OF THE FEARS AND CONCERNS OF SOME OF OUR FELLOW COUNTRY - MEN WHO

~ FEEL THREATENED BY THE UNFOLDING POLITICAL SCENARIC.

ENVISAGED CONSTITUTIONAL PRINCIPLES:

an
1. SouTH AFRICA SHALL BE ¥ UNDIVIDED NON-RACIAL AND NON-SEXIST
CONSTITUTIONAL STATE IN WHICH THE SOVEREIGN AUTHORITY OF THE
STATE SHALL BE EXERCISED OVER THE ENTIRETY OF 1T8 TERRITORY,

2. Tre CONSTITUTION SHALL BE THE SUPREME LAW OF THE LAND, TO WHICH
SHALL BE SUBORDINATED ALL OTHER ORDINARY LEGISLATIVE ENACTMENTS
AND AGAINST WWICH THE VALIDITY OF ANY SUCH LAWS SHALL BE TESTED.
AND SUcH CONSTITUTION SHALL BE JEALOUSLY GUARDED OVER BY AN
INDEPENDENT, IMPARTIAL, COMPETENT, NON-RACIAL AND NON-SEXIST
JUDICIARY,

3,  The CONSTITUTION SHALL GUARANTEE AND PROTECT THE PRINCIPLE OF
MULTI-PARTY DEMOCRACY WITH THE RIGHT TO FORM POLITICAL PARTIES
AND TO JOIN A POLITICAL PARTY OF ONE’S CHOICE, REGULAR ELECTIONS
ON THE BASIS OF UNIVERSAL ADULT SUFFRAGE ON A COMMON VOTER'S ROLL
WITH EACH VOTE BEING OF EQUAL VALUE WITH THE ELECTORAL SYSTEM
BEING THAT OF PROPORTIONAL REPRESENTATION.

4., The CONSTITUTION SHALL GUARANTEE THE PRINCIPLE OF THE SEPARATION
OF POWERS WITH APPROPRIATE CHECKS AND BALANCES TO PREVENT'ABUSE J

OF POWER, " g May 1593 A 2/,
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Republic of Ciskei

Office of the Council
of State

[Riphabliki YeCiskei

| [-Ofisi YeBhunga
. LoMbuso

PO. Box 1, Bisho, Republic of Ciskei, Southern Africa. Telephone 0401.92310. Telex 25-0885CX Telefax No. (0403-91189)
18 May 183
Multi-Party Negotiating Process

P O Box 307
ISANDO

Fax No: 011 -3972211

Dear Sir
CISKE| GOVERNMENTS’ SUBMISSION TO THE TECHNICAL COMMITTEE

We enclose herewith further representations in regard to Constitutional Issues,
Funadamental Rights ana Violence.

Yours fajthfully

19 MAY 1993

" 25/



n

{‘)

Sh

CISKE! GOVERNMENT SUPPLEMENTARY SUBMISSION TO

CONSTITUTIONAL ISSUES - TECHNICAL COMMITTEE

ATTACHED HERETO ARE CISKEI'S STATED CONSTITUTICNAL PRINCIFLES,
MARKED "A".

CISKE! ALSEACY FKHAS A BILL OF FUNDAMENTAL RIGHTS ANC
RESPONSIBILITIES WHICH |S DESCRIBED AS SCHEDULE & OF THE CISKE!
CONSTITUTICN DECREZ AND MAY NOT BE AMENCED WITHCLT A 73%
MAJORITY OF CISKE! VOTERS.

THE CONSTITUTIONAL PRCCESS IS AS STATED IN TH ’
SUBMITTED TO THE TECHNICAL COMMITTEEZ ON THE 12TH MAY 1E&8,

IN ORDER TO PLAN THE WAY FORWARD THE FOLLOWING APFROACH I8

PROPOSED:

(&) INVOLVEMENT OF THE FEOPLE ON THE GROUND. THE PECFLE
MUST DETZRMINE THE CONSTITUTIONAL WAY FORWARD AND
INSTRUCT THEIR LEADERS TO SATISFY THE DEMANDS AND
REQUIREMENTS OF THE PEOPLE.

(e) THE APPRCACH MUST BE DETERMINED BY THE DECISION ON
WHERE THE POWER WILL BE SEATED. IF POWER IS TO BE AT THE
CENTRE THEN THE DEGREE TO WHICH PCWER IS DEVOLVED
COWNWARDS WILL BE UNIMPORTANT, HISTORY TEACHES US THAT
ALL GOVERNMENTS WHO HAVE THE POWER TQ CO SC, WILL, WITH
TIME, DRAW POWER UP TO THE CENTRE. ON THE OTHER HAND, IF
THE POWER IS SEATED WITH REGIONS OR REGICNAL STATES, TFE
REGIONS HAVE THE POWER TO DECIDE WHAT FUNCTIONS, IF ANY,
SHOULD BE DELEGATED UPWARDS TO THE CENTRE CR
DOWNWARDS, TO THE LOCAL AUTHORITY, AND VILLACE
AUTHORITIES.

REGICNS SHOULD NOT CNLY DEBATE THEIR FUTURE, REGIONS SHCULD
ETERMINE THEIR FUTURE.

THE GUIDING PRINCIPLE TO BE CONSIDERED IN DETERMINING THE
NUMBER OF STATES AND BOUNDARIES IS 'THAT WHICH EBELCONGS
TOGETHER MUST BE BROUGHT TOGETHER." AND THIS IS MAINLY
DETERMINED BY:-

IS MAY 1693
(a)  HISTORICAL FACTORS, A 2;/2
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CULTURAL REALITIES SUCH AS LANGUAGE, HOMOGENEITY AND
WAY OF LIFE,

ECONOMIC VIABILITY, INFRASTRUCTURE AND TOURISM POTENTIAL,
ADMINISTRATIVE CONSIDERATICNS,

GEOGRAPHIC FEATURES SUCH AS RIVERS, MOUNTAINS, RAILWAYS
AND ROADS,

COHESIVE FACTORS SUCH AS FOREEARANCE, INDUSTRIOUSNESS
AND POSITIVE ATTITUDES,

MINCRITIES.

CISKE! SUBMITS THAT:-

(=)
\&/

()

A UNITARY STATE OFFERS NO SOLUTION FOR THE COMPLEX
CONSTITUTIONAL CHALLENGES CF QUR COUNTRY.

THE COMMUNITIES WITHIN THE KEI REGION/STATES OR AREA
HONESTLY AND EARNESTLY BELIEVE THAT SOUTHERN AFRICA
SHOULD BE DIVIDED INTO DIFFERENT STATES, EACH STATE WITH
TS CWN CHARACTER/PEHSONALIW OR CULTURE, BASED ON ITS
HISTORICAL BACKGROUND, WITH ITS OWN NATURAL AND EVEN
HISTORICAL BOUNDARIES. WHAT BELONGS TOGETHER MUST B8&
BROUGHT TOGETHER. THESE STATES MUST  SATISFY
ADMINISTRATIVE, CULTURAL, ECONOMIC INFRASTRUCTURAL ANDC
EVEN HISTORIC AND GEOGRAFPHIC CONSIDERATIONS.

ALL POWER SHOULD BE VESTED IN THE INDIVIDUAL STATES AND
THAT THESE STATES SHOULD DECIDE WHICH POWESS AND
FUNCTIONS SHOULD BE DELEGATED UPWARDS TO ANY CENTRAL
AUTHORITY CR DOWNWARDS TO LOCAL, TRIBAL AND VILLAGE
AUTHORITIES.

THE ONLY SOLUTION FOR ANY LASTING PEACE-BRINGING
SETTLEMENT SHOULD BE CECIDED BY THE COMMUNITIES WITHIN
EACH REGION - PARTICULARLY THE KEI REGION, KEl STATE CR KE!
REPUBLIC.

WHAT POWER MUST THE STATES HAVE

POWER SHOULD BE SEATED AT REGIONAL LEVEL WITH THE STATES. THIS
MEANS THAT THE FOLLOWING FUNCTIONS ARE NOT NEGOTIABLE:

(a)

(©)

THE KEI WILL DRAW UP ITS OWN CONSTITUTION. '
IT WILL HAVE THE SOLE RIGHT TO TAX THEIR PEOPLE.

()

: 25/

MY 1883




3.

IT WILL BE RESPONSIBLE FOR ITS OWN SECURITY, DEFENCE FORCE
AND LAW AND ORDER.

iT MUST HAVE THE RIGHT TO END ITS PARTICIPATION IN ANY
CENTRAL AUTHORITY, THE RIGHT OF SECESSION.

IT WILL BE RESPONSIBLE FOR THE PROTECTION CF THEIR
CULTURAL, LANGUAGE AND NATIONAL SYMBOLS.

[0 way
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CISKEI CONSTITUTIONAL PRINCIPLES

PREAMEBLE

The Ciskei Government believes that the peace and prosperity of
a future South Africa will depend on the successful formation of
regional structures. Regional decision-making and regiocnal self-
determination accommodating the diversity of populations and
interest will be crucial to the creation of a stable and lasting
constitutional dispensation.

Ciskei recognises that, for historical, cultural and econcmic
reasons, it forms part of a larger region and cannot consider its
future in isolation. It accepts that its interests will have to
be considered in the context of its immediate setting and that
of South Africa as a whole.

Ciskei is committed, therefore, to re-incorporation into the new
South Africa but reserves the right to a defined regional
autonomy, to protect existing economic policies and strategies
for its economic development, to protect its civil service and
existing infra-structures and to protect the right of the people
of the region to promote their interests.

To this end, Ciskei considers it essential to articulate its
views in the decision-making process and has committed itself to
a meaningful contribution to the negotiating process in CODESA.
The negotiating process will, however, have to be conducted at
both the national level of CODESA and at regional and local
levels where awareness of the true needs and aspirations of the
people can be encouraged and support can be determined. Once the
constitution has thus been agreed on, it should be tested in a
nation-wide referendum.

The Ciskei Government supports a non-racial, multi-party
democracy with a federal model of government in a united South
Africa with firmly entrenched rights for the federal structures.
The constitution which it envisages should materially correct the
injustices of recent decades, yet respects the realities of the
cultural diversity of South African Society.

PRINCIPLES

L e CONSTITUTIONAL STATE

There should be a united non-racial multi-party democracy
with autonomous powers demarcated on a regional basis,
which powers are constitutionally entrenched under a
binding constitution.

14




SEPARATION OF POWERS

There should be separation of powers between the
Legislature, Executive and the Judiciary. An independent
state institution, such as a Judicial Service
Commission,should be created to guarantee the independence
of the Judiciary.

CHECKS AND BALANCES

The separation of powers, providing checks and balances,
should be entrenched in a bicameral system at central and
regional government levels.

BILL OF RIGHTS AND RESPONSIBILITIES

There should be a justiciable Bill of Rights and
Responsibilities which should also emphasise the
responsibilities of citizens and should be upheld by an
independent constitution court.

UNIVERSAL FRANCHISE

There should be a universal adult franchise based on the
principles of proportionality as well as other principles
to secure regional autonomy with reqular periodic free and
fair elections in a multi-party system.

ENTRENCHED RIGHTS

Not only the rights of individuals, but also the powers of
regional and local government structures, should be
entrenched in the constitution.

EMERGENCY POWERS

The Executive should have emergency powers to protect the
integrity of the State and the individual under extreme
conditions which should be determined constitutionally to
protect the democratic order and should wunder no
circumstances destroy the nature of that democratic order.

19 MAY 1593
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The exercise of emergency powers should be ratified by
Parliament within a short fixed time span and be limited to
a specified period.

THE PRESIDENCY

The Head of State should be a State President who has the
confidence of the people and will share executive powers
with the Prime Minister and the Cabinet.

THE CENTRAL GOVERNMENT EXECUTIVE

There should be a carefully defined division of executive
powers between the State President and the Prime Minister,
who leads the cabinet, in a type of cohabitation system.

The Prime Minitser should form a multi-party coalition
cabinet which should enjoy the confidence of the majority
of the National Assembly.

THE CENTRAL GOVERNMENT LEGISLATURE

The legislative powers should rest with a Bicameral
Parliament. There should be a National Assembly (Lower
House), with members reflecting a proportional
representation of the electorate. The Assembly should
exercise final budgetary control. There should be a Senate
(Upper House) with senators elected by both Houses of the
federal states, vested with supervisory and scrutinising
powers of non-fiscal legislation passed by the Naticnal
Assembly. Both Houses should utilise multi-party standing
committees.

A FEDERATION OF STATES.

The diversity of cultures and regional interests of
communities should be reflected in the creation of regional
states with rights and responsibilities entrenched in the
constitution. The determination of regional boundries
should be based on cultural, economic, technical and
political parametres as determined by consensus.
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13.

THE STATE EXECUTIVE AND LEGISLATURE

The State Executive should consist of a Governor and
Secretaries of State heading government departments. A
bicameral legislative system should consist of a Lower
House, elected by proportional representation, which
exercises final budgetary control, and an Upper House,
elected indirectly by the urban and rural local authorities
with representation of traditional leaders where
applicable.

LOCAL AUTHORITIES

Local authorities should be urban and rural authorities
directly elected with provision for traditional leaders in
the rural local authorities where applicable. Local
autonomy and local characteristics should be guaranteed in
the constitution.

o
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GOVERNMENT OF BOPHUTHATSWANA

ADDITIONAL SUBMISSION TC TECHNICAL COMMITTEE ON CONSTITUTIONAL
MATIERS.

In allocating funchons and powers Ic second tier governments, it has to be borne in mind that
not all the present admunustrations and governmen:s share the same cegree of expenence n
govemmental matters. The same will apply to future governments.

To provide for this difference, we submit that the principles of subsidiarity and asymmey
be applied in the process of the allocation of functions and powers.
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ZOPHUTHATSWANA GOVERNMEINT!

T“UNDAMENTAL PRINCIPLES RECOMMENDED TC BE CONTAINED 1IN A
ZONSTITUTION

The following is a model for a Constitution which embodies
certain fundamental principles. It does rot purport to be a
conciusive moael in this regard, but does contain those
orinciples which ought tc form the cornerstone cf any proper
constitutional model.

1

The recommended constitution does not deal with the following
{ssues, although it is accepted that it may or ought to Dbe
embodied in a constitution namely:-

(a) the principles viz a viz democracy, independence and
economy upon which the territory is based:

the National Flag;
the National anthen ;
official languages:
territery:; and

(L) supreme law Of the territory

Apart from the above the embodiment of the following principles
is recommended:-

Enforcement of rights.

‘The following fundamental rights are bpinding on the
legislature, the executive ard the judiciary, and are
directly enforceable by law.

Any perscon may apply to the Supreme Court by
appropriate proceedings to enforce the rights conferred
under the provisions of this Declaration.

Subject to the prcvisions of subsection (4), the
Supreme Court shall have the power to make all such
orders as may be necessary and appropriate to secure
to the applicant the enjcyment of ary of the rights
conferred under the provisions of this Declaration.




Equality before the law.

-~
<.

All people shall be equal before the law, and no one nay
bDecause <f his sex, his descent, his race, his language,
his origin or his religious beliefs be favoured cr
prejudiced.

Right of life.

et

(1) Everyore’s right of life shall be protected by law
and no cne shall be deprived of his life intentiocnally save
in the execution of a sentence of a court following his
ccnvicticn or 2 crime for which this penalty is provided by
ilaw.

(2) Deprivation of life shall not be regarded as inflicted
in contravention <f this section when it results from the
use of fcrce wnich is no more than absolutely necessary-

in defence cf any person frcm unlawful violence;

in order to effect a lawful arrest or to prevent the
escape of a person lawfully detained;

in action lawfully taken for the purpose of quelling
a riot or insurrection.

Punishment.

4.

No one shall be subjected to tcrture or to inhuman and
degrading treatment or punishment.

Right of liberty and freedom.

(1) No one shall be held in slavery or servitude.

(2) No cne shall be required ¢o perform forced or
compulsory labour - provided that this shall not inclucde-

(a) any work reguired to be done in the ordinary course
of detention .imposed under the prcvisions of sub-
section (3) or during conditional release from such
cdetention;

any service of a military character ir terms of a law
requiring citizens to undergo military training:

A
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If£, in relation to any proceedings brought befsre the
Supreme Court for the enforcezent, against the State

or any cof lts Ministers cr officials, of any right or
duty referred to in section 5(3){(g)cr (5), section

8(1) or section 9(1) of this Chapter, there is lodged
with the Court a certificate under the hand of the State
President to the effect that, after having received
information from the National Security Ccuncil, he is
satisfied that any affidavits or other documents or
evidence to be tendered by the State cr any of its
Miristers cr cfficials in answer to such proceedings,
will or is likely to divulge infecrmation which will
prejudice any general criminal or public investigation
which !s then pencding into-

any alleged conspiracy, any armed or military
rebellion or insurrection, or cther acts of treason or
sedition, aimed at effecting a change of the
Govermment cf the territeory in a manner contrary tc
that provided for in this Constitution or any other
relevant law, or at effecting tne secessicn from the
territcry of any part of its territcry; cr

any ccnduct or activity alleged to constitute an
offence in terms of section 15(c) cr (d) or section
22(1)(a) or (b) of the Internal Security Act, 1979
(Act 32 of 1979},

the Court shall, on application on behalf of the State or,
as the case may be, any such Minister or official cited as
the defendant or respondent in such proceedings, postpore
such proceedings for such period as shall be specified in
such application, but not exceeding two months, for the
purpose of concluding such general investigation: Provided
that on application brought orn behalf of such defendant or
respondent on the day first following the expiration of
such period of two months, and the lodgement with the
Court of such a certificate to the effect that the
conclusion of such general investigation could not ke
effected within <that period despite all reasonable
endeavours having been applied to that end, the Court shall
grant one more postponement of such proceedings for such
further period as shall be <specified in the latter
application, but not exceeding one month.

{3 WaY 1853
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any service exacted i{n case of an emergency or
calamity threatening the €Xlstence cr well being of
the territory:

any work cr service which forms part of normal civic
obligaticns impnsed by law.

(3) Everyone has the right to liberty and security of
person and nc one shall be deprived of h:is liberty save in

the following cases and in accordance with a procedure
Frescribed by law:

(a) the lawful detention of a person after conviction by
a competent court;

(b) the lawful arrest cr detention cof a person effected for
the purpose of bringing him before the competent legal
authority on reasocnable suspicion cf having committed
an offence or when it is reasonably considered

necessary to prevent his committing an offence or
fleeing after having done S¢, provided that such a
person shall be brought promptly before a judge or
cther officer authorised Ly law to exercise judicial
bower and shall be entitled to tria)l within reasonable
time or to release pending trial, and that release may
De conditioned by guarantees to appear for trial;

the detenticn of a minew- by lawful order fur the
Purpose of educational supervision or his lawful
detention for the purpose of bringing him before the
competent legal authority;

the lawful detention or persons for the prevention of
the spreading of infectious diseases, aof persons of
unsound mind, alcohslics or drug addicts, or vagrants;

the lawful arrest or detention of a person for non-
compliance with the lawful order of a court or in
crder to secure the fulfilment of any obligation
prescribed by law;

the lawful arrest sr detention of a person to prevent
his effecting an unauthorised entry imto the territory
or of any person against whom action is being taken
with a view to deportation or extradition;

lawful detention in the interests of national security
or public safety.
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(&) Everyone who is arrested shall be intormed prcmptly,
in a language which ke understands, of the reasons ftor nls
arrest and of any charge against him.

5) Everyone who is deprived of his liberty by arrest or
etenticn shali be entitled to take procceedings by which
tre lawfulness ot his detention shall be decided promptly
by a court and h.:s release ordered if the detention is not
lawful.

t L~

(€) In the determination of his «civil rights and
orligations or of any criminal charge against him, everyone
is entitled tc a fair and public hearing within a
reasonable time by an independent and impartial twribunal
established py law; judgement shall be pronounced publicly
butr the press and public may be excluded from all or part
of the trial i1n the 1interest of morals, public order cor
national security in a democratic society, where the
interest of juveniles or the protection of the private life
of the parties so require, or to the extent strictly
necessary in the opinicn of the court in special
circumstances where publicity would prejudice the interests
of justice.

(7) Everyone charged with a criminal offence shall be
rresumed innocent until proved guilty according to law, and
shall have <he following minimum rights:

(a) to be informed promptly, in a language which he
understands and in detail of the nature and cause of
the accusation against him:

(b) to have adequate time and facilities for the
preparation cf his defence:

(¢) to defend himself in person or, unless a law
otherwise provides, through legal assistance of his
own choosing or, if he has not sufficient means to
pay for legal assistance, tc be given it free of
charge when the interests of justice so require.

(7A) Notwithstanding the provisions or subsections(5),(6)
and (7), a person held in custody by virtue of his arrest
cr detention pursuant to and for the purposes of or in
connection with any general criminal or publ;c
investigation into any of the matters referred to 1in
paragrapns (a) and (b) of section 1(4), shell, time as
such general investigation has been concluded-

19 MAY
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‘a) where he has been charged with an offence regarding

any such matter; a0V ¢ TIu6K 07 SNWD 9LL8NGE,

unless the attormey-general, in concurrence with the
Minister =»f Law and COrder, otherwise directs; ancd

(o) irrespective of whether or not he has been so
charged, but subject to the prcvisions of section
25(7) of the Intermal Security Act, 1979, not be
entitled to visitation by any other person, and no
one shall have a right of access to the person so in
custody, except with the written authority of the
said Minister and subject to such terms and
;cnditions as that Minister may cdetermine and specify
in such authority.

(&) No cre shall be guilty cf any criminal cffence on
account of any act or omissicn which did not constitute a
criminal offence under the law in force at the time when it
was committed, nor shall a penalty be imposed exceeding
that which was applicable at the zime the criminal offence
was committed.

Respect for private and family life.
6.

(1) Everycne has the right tc respect fcr his private and
family life, his home and his corresporndence.

(z) There shall be no interference by a public authority
with the exercise of such a rignt except in so far as it is
in accordance with the law and is necessary in a democratic
society in the interests of national security, public
safety or the economic well being of tne territory, for the
prevention of disorder cr crime, fcr the protection of
nealth or morals, cr for the protection of the rights and
freedom of others.

(3) The system of education shall be controlled by the
State, but private educational instituticons may, on
application, in the discretion of the Government and
subject to such conditions as the Government may deenm fit,
be allowed where such institutions in their educational
aims ané standards are not inferior to state instituticns.

8 KAY 1553
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Preedom of thought, conscience and religion.

7s (1) Everyone has the right to freedem of thought,
conscience and religion; this right incluces freedom to
change his religion or belief, and freedom either alone or
in community with cthers and in public or private, To
manifest his religion or belief, in worship, teaching,
practice and observance.

(2) Freedom to manifest one’‘s religicn cr belief shall be
subject only =0 such limitaticns as are prescribed by law
and are necessary in a democratic society in the interests
of public safety, for the protection of public crder,
health or morals, or for the protection of the rights and
freedom of cthers.

Preedom of expression.

8. (1) Everyone has the right to freedom cf expression; this
right shall include freedom to hold opinions and to receive
end impart informaticn and ideas without interference by
public authorities and regardless cf frontier but this
srovision shall be subject to the requirements for the
licensing of LEtroadcasting, television or cinema
enterprises. :

(2) The exercise of the right of expression, since it
carries with it duties and responsibilities, may be subject
to such formalities, conditions, restrictions or penalties
as are prescribed by law and are necessary in a democratic
society in the interests of national security, territorial
integrity or public safety, for the prevention of disorder
or crime, for the protection of health and morals, for the
protectiocn of <the reputation or rights of others, for
preventing the disclosure of information received 1in
confidence, or for nmaintaining the authority and
impartiality of the judiciary.

Freedom Of assembly.

9. (1) Every citizen has the right %o freedom of peaceful
assembly and to freedom of association with others.

> 008
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12) No restrictions shall be placed on the exercise of
such rignts other tran such as are prescrifed by law and
* are necessary in a democra%tic society in the interests of

rnational security or public safety, for the preventicn of
disorder or crime, for the protection of health and morals
cr for the protecticn cf the rights and freedom of others
and the provisions of this section shall not prevent the
imposition of lawful restrictions on the exerclise of these
rights by members of the armed forces, of the pclice or of
the administraticn cof the territory.

Protection of property.

1@l (L) The right to own and pOSSESS private and communal
property is protected.

(2) Expropriation shall be authorised only in terms of an
. Act of Parliament, if it is for the public Benefit and if
reascnable compensation is paid.

Restriction of fundamental rights.
11. (1) The rights and freedom referred tc in section 12 to
10 may be restricted only Dy a law cf Parliament and such
a law shall have a general application.
(2) Except for the circumstances provided for in this

Declaration, a fundamental right and freedom shall not be
totally abolished or in its essence be encrcached upon.

THE STATE PRESIDENT

Ooffice of State President.

12. The Head of the State of the territory is the State
President, who shall represent and serve the territory and
its people.




Powers

=3

(1)

Gevernment and commander-in-chief cf tne defence force

-O wweld40 342723 5 sFFaClv &Y

of State President.

The 3State President is the executive Head

O O
la Mo )

the territory.

(2)

The State President, in his capacity as commander-in-

chief cf the defence forces of the territory, may, subject

-~
-~

(a)

(b)

(3)

such conditions as may be prescribed by or under any
law-

nobilize and call ocut the defence forces or any part
thereof for cperational purposes cr ctherwise for the
maintenance of law and order, the preservation of the
peace, the protection of life, health cr property or
the provision cr continuance of essential services;
and

confer commissicned ranks in the defence forces on any

person serving or qualified to serve zherein and cgive
0 such person a commission under his hand.

The State President shall in adaition to the other

provisions of this Constitution, further have power-

a)

(b)

(c)

(a)

(e)
(£)

to confer honour;

to appoint and to accredit, to receive and to
recognise ambassadors, pleni-potentiaries,
diplomatic representatives and other diplomatic
officars, cornsuls and consular officers:

to pardon or reprieve offenders, either
conditionally or unconditicnally and to rem.t any
fines, penalties or forfeitures;

to enter into and ratify international
conventions, treaties and agreements;

ts proclaim and terminate martial law;
to declare war and make peace; and

to make such sppcintments as he xTay determine
under powers vested in him by any other law and
to exercise such other powers as may be vested
in him and perform such other functions as may
be assigned to him, by any cther law.




\ O
Election of State President.
4. (1). The State Presicdent shall be directly elected, as
here1naf;er previded, Dy general suffrage of persons who
ares registered as voters as contemplated by this

Constitution.

EXECUTIVE GOVERNMENT

Executive government.

15

i6.

The executive gcvernment of the territory is vested in the
State President, wno shall «consult the Ministers 1:1n
Executive Council.

Executive Council.

The Executive Council shall consist of the State Presiden<t
and the Ministers cf State appointed under secticn 18(1l).

Confirmation of executive acts of State President.

1.7

(1) The State President shall exercise nis powers,
autheorities and functions vested in him under section 15 in
writing under his signature which shall be confirmed by the
impress of the Seal of the territory.

(2) All decisicns of the Executive Council shall be
recorded in writing and such decisicn shall be taken in
accordance with such rules of procedure as determined by
the Executive Council.

State departments and Ministers.

18.

(1) The State President shall establish such Departments
of State as he deems necessary for the Government, and
shall appoint persons as Ministers of State to administer
such Departments: Provided that the State President may, in
iieu of appointing a person as Minister of State in respect
of any Department, in relation to such Department act as
the responsible Minister and administer such Department
himself, in which event he shall for all purposes in law be
deemed to be the Minister of such Department.

(2) Persons appointed under sub-section(l) shall be

Ministers of State and shall hold office during the
pleasure of the State President.

A
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Deputy Ministars.

i3. (l)(a) The State President may from time to time appoint
' rersons, who are members cf the Naticnral Assembly, tc hold
office during his pleasure as Deputy Ministers of any
specified departments or as Deputy Minister of such other
description as the State President may determine, and to
exercise or perform on behalf of a Minister any cf the
powers, functions and duties entrusted to such Minister
under any law or ctherwise which may, subject to the
direction of the State President, be assigned to him from
time to time by the said Minister.

(b) Any person appointed under paragraph (a) shall not be
a member of the Executive Ccuncil.

(2) The remuneration and retirement benefits of a Deputy
Minister shall pe determined by an Act of Parliament.

Power to appoint and dismiss persons.

<0. Except as may ctherwise be provided in this constitution or
any other law, the appcintment and dismissal of persons in
the service of the territory vests in the State President.

THE LEGISLATURE

Legislative power.

2l. (1) The legislative power of the territorylsnall vest in
Parliament consisting c<f the State President and <the
i National Assembly.

2. Parliament shall, have full power to make laws for the
peace, order and good governient cf the territory.

3. Parliament shall exercise its power to make laws by Bill
passed by the National Assembly and assented o by the
State President and every law assented to shall be styled

as Act.
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Constitution of Wational Assembly.

2.

(1) The National Assembly shall consist of-

(a)

(P)

(d)

twenty-four members designated by the regicnal
autrorities in the territory, in accordance with the
provisicns of subsection (2), &n or before such date,
peing within fourteen days of the reconstitution of
such regional authorities in terms of section 1€(4)(a)
of the Traditicnal Authorities Act, 1978 (Act 23 cf
1972), as the State President may by proclamation
determnine;

seventy-two nembers elected in the mnanner
provided In subsection (3);

the person holding the office of State President
who shall, upon having taken the oath be an ex
cfficio member of the National Assembly, with all
the rights and privileges conferred on members by
the provisions of this constitution, subject tc
any specified provisions To the contrary
contained therein.

Persons entitled to register as voters and to vote.

23.

(1) Bvery persons who-

(a)
(b)

(<)

(2)

ig a citizen of the territory:;

is of the age of twenty-one years Or over or, if he
is a taxpayer, of the age of eighteen years or over;
and

is not subject to any disquaiification mentioned in
section 24, shall be entitled to be registered as a
voter in an electoral division and, if he is so
registered to vote at an election.

Every person registered as a voter shall, at an

election of members of the National assembly have as 2any
votes as there are members to be elected for the electoral
division in which he is registered, but shall not record
more than one vote in favour of any one candidate.

[§ WAY
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Disqualification of voters.

24. (1) No person shall be entitled tc be registered as a
voter or to the continuance of his registration as a voter
sr to vote in any election-

(a) 1f he has been convicted of any cf the offances
y referred to 1in Schedule 1 of the Aliens and
‘ Travellers Ccntrol Act, 1979(Act 22 of 1879) or
! amendment thereof: Provided that his disgualification
i shall lapse ten years after such conviction or, if any
{ sentence cf imprisonment had been imposed cn any
person so convicted, ten years after the expiration cf
1 such period of imprisonment;

(b) if he has been corvicted cf any offence and sentenced
to a period of imprisonment of more than twelve months
Wwithout the opticn of a fine or ordered to be detained
in a rehabilitation centre under any law and such
period has not finally ceased to be operative at least
tnree years refore the date of completion of his
applicaticn tc be registered or the date upon which it
is decided whether or not his name is to be remcved
from the vcters’ list, as the case may be; or

(c) if he has been convicted of any corrupt or illegal
practice under any electoral law and has been declared
incapable of being registered as a voter or of voting
at an election during any period and the said period
has not expired: or

pe of unsound mind Or MENTALl.ly AlsLLuUered vi defcwid-~
or is lawfully detained as mentally disordered or
defective.

(2) For the purpose of paragraphs {2) and (b) of sub-section
(1=

(a) a person who has been granted a free pardon shall be
deemed not to have been convicted of the offence in
respect of which he nas been pardoned; and

(pY a period of impriscnment means the full term of a
santence of imprisonment notwithstanding any
suspension or remigsion cf the whole or any portion of
such sentence.

1
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1 1A i€ he is subéect to an order of court declaring him to
!
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. Cisqualifications from being a member of National
Assemably .

[N

S No person shall be capable of being elected or
nominated or cf sitting or remaining as a member of
the Nationali Assembly-

(a) vunless he i1s over the age of twenty-f{ive years;

(b} if he is, in terms of section 24, entitled to be
registered as a voter in any electoral division in
<he territory and is in fact so registered;

(<) if he has been convicted-

: - (1) of any cffence contemplated by secticon 41

, (1)(a) which in terms cf that section would
have disqualified him from registration as
a voter;

(ii) of the offence of defeating or obstructing
the course of justice, or any offence under
any law, relating to the iilicit dealing in
or conveyance of any dependence producing
drugs, or any cther offence, whether under
commen law and statute, of which corruption,
dishonesty of falsities constitutes an
element;

PR S Ty 7

(iii) on account of any ccnspiracy, incitement or
attempt on his part to commit any of the
cffence contemplated by subparagraph (i) or
(44): or

!
i y (iv) of any offence for which he has been
( sentenced to imprisonment without the option
of a fine for a period of not less than
. twelve months;
H

(e) i¥ he is an unrehabilitated insolvent,

unless he has received a grant of amnesty or a free
pardon, or unless the imprisonment imposed for any
such cffence has expired, at least ten years before
the date of his election of nomination.
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Sessions of Mational Assembly.

26. (1) Every sessicn of the Naticnal Assembly shall be held
at the seat of the Government.

(2) There shall te a session of the National Assembly at
least once every Yyear, which shall commence on a date
determined by the State Presicent: Provided that the period
between the last sitting day of the National Assembly in
one session and its first sitting day in the next sessicn
shall not exceed fifteen montis.

, (3) A special sessicn of the Naticnal Assembly may at any
i time be called by the State President and at such session
only such business as the State President may approve shall

be considered.

(4) The Secretary cf the National Assembly shall in
writing, not less than forty-two days before an crdinary
and not less than seven days befcre a special session of
the National Assembly, inform the menbers of the date and
time fixed fcor, and the business to be considered at, such

session.
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Procedure of the Naticnal Assesbly.

27.(1) All questions in the National AssembDly snall, subject to the

Mimde(BE,NMMWammtyofwtesof

mm,mvwmmmor,mmsm,mm
wmn?u'mmwciuams:m;meinthemm‘__

(2) The presence of at lemst faxrty—eight members, eligible to vote, of
:.‘:emtianl)mmblyskmllbemxytsomsﬁmteamatin;oftm
Natianl)seablyfcrmmseofimm.

(3) mtnepetit.imwtheSpmeEofatleasttmm-nbarscftne
Hatianlmaeialy,aq\zstionmtmm:iaulms@lymybedetarmmad
by the menbers designated uncer section 22(1)(b) separately, in which case
Maqmtimsmllbedecemixndmlyi:amjaritymmadmmwd\
groyps: Provided that -

(a) anm'cpriatimsillinmmsof sacticon 28(1) shall not be
de_lj.bemtsdammadmsapnrately;

(D) inﬂiecaseofm'ryot:arﬂill,utmamjarityvmczrtntbe
read'\edintnthmartzradivisimmsmrq\mud,
menatimalp.ssablymnmtpmcaadwimmntsillm:g
the same session; and

(c) ﬂmmaillisinminﬂ)esamfc:mmmmmt
sesimoftheﬂatianlhssmly,msmaivisimasm
ﬁ'zvctemsxd‘!aﬁillsmllmkaplax.

(4) mmﬁmwlymfmdmwﬁmmptmingmls

ca-ﬂ.ctcfimp:ocesdinqsardﬂndispstd\ofbsims, for ths pessing,
mummmmormmfmmmmtimo:&mwm

State President.
(%) mbjectmtmmlesardm:efermdtomgmwdm (4) -

ws

|




(a) the proceedings of the Naticnal Assembly shall be cpen to the
public; and
there shall be freadom of speech and debate in and before the
National Assembly and any committee therecf for every member
of the Natiocnal Assembly ard such freedam shall not be liable
to be impeached ar questioned in any cort or place autsida
the Nationel Asssmbly.

(6) No civil or criminal proceedings shall be instituted against any
namber of the Naticnal Assamhly, nor shall such member be liable to arrest
ar imprisorment or for dameges, by reason of any matter cr thing which he
may bring by petitian, bill, resclution, motion or othexrwise ar may have
said in or befare the National Assewbly or any cammittee thereof.

(7) No persan shall be liable in damages or ctharwise for any act done
within the legal powers of the National Assawly and wder its warrant or
other authority.

(8) No member or servant of the National Assembly shall, while in
attendance on the National Assembly, be abliged to appear as a party ar as
withess in any civil proceedings in any court that holds its sitting else-
whare than at the seat of the National Assembly, and a certificate by the
Speakar stating that such member ar servant is in attendance an the
Mational Assembly shall be sufficient proof of such attandance.

Bill appropriating public fimds or imposing tmartion.

28. Any Bill which appropriates reverue or moneys for the ardinary

actual services of the Goverrment shall deal only with such apmropriation
ard shall be known as an Appropriation Bill.

Sigmtiure and emrclmsnt of Acts.
29. A Bill adopted by the Neticnal Assembly shalil, become a law upon
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havin;bammtndto,amafairoopytnemof,int:nm,mush
ar Afrikaarns language, havin;bamsiqndbytmmmm:
P:cvi,dadcbat,mmeailladcptaib{thexatimuaﬂtﬂymmde
avaihbletomﬂmideraiby‘:rﬁmtianlwyinmlymearmcf
:’nsaidlm,thesmtemidemwladysignamofm
Billcfmid:thecextismmelmnqacrmancfdnmw,
(as the case may be) in which such Bill was so made availahle and

cxmiderad.

wmmam.
30.(1) 'mes«z'mryofmeﬂatianlhssablysmllcmmmlawtobe
puclished in the Gazette.

(1A) Amlawassentedtobythesmtepresidemintmofs-ctim
29(1) may, for the purposes of plication in terms of . subsection (1) £
this section and section 13(1) of the Interpretation Act, 1957 (Act No,.33
of 1957), where -

(a) su.-hlawuas,asaaillcasideradammwm
NstianlAasablyinmlybnofthecﬂficialWof
ttuterritcry,begbliahedi_nsu:ntwlw:cr

(b) ax:hlawm,asaaill,casideruiarduiq:udbydn
National Assemlyinmlymeofthsofficialmof
tz‘ritmybephliﬂndlntzmm:

Mﬁntnﬂilwshallbapablishaiintreminin;cfricial
me;.aqacrlm(asthecznmyba),witninsixm=strmths
datammmitmp.xblishedinmdamenththe;rwisianor
M(&)Or(b),astmmnyba.

(1B) The provisions of subsection (1A) shall mutatis mutandis apply in
mspnctofmp.mlicatimatanyp:mlmtim, regulation, by-law or
mticahand,mdaargivmbymesmtemidmt,mymniswchsm
ormyod:.:u&nrisedpammintarﬂofwlawmtmmurrim.

Q \ 3 |
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{2) A law shall came into cveration an the date of its publicatian in
the Gazette unless the law itself movides that it shall came into

cveratian an another date or an a date to e fixed by notice thereunder.

Matters of mivilege.

l.(1) Amthing said by any member of the National Assembly in ar before
the Naticnal Assembly cr any cammittee thereof, whether as such a mesmber
ar as witness, shall be deemed to be a matter cf privilege.

(2) If, in any civil ar criminal moceecings which have been
institited for or on account or in respect of any matter of privilege,
there is produced to the court by the defendant or the Secretary of the
Natioral Assembly stating that the matter in guestion is ane which
concerns the privilege of the National Assembly, the caurt shall forthwith
stay the proceedings which shall thereupon be deemed to have been finally

determined.
CHIEFS, HEADMEN AND REGICNAL BOUNDARIES

Chiefs to retain persomal status.
32.(1) The chiefs in the territory shall retain their status.
(2) Chiefs and headmen shall exercise their autharity in terms of an

\

Act of Parliament.

Designation of chiefs.
33.(1) The designation of chiefs, acting chiefs, headmen, acting headmen
and independent headmen shall, subject to the provisiaons of subsection (2)
vest in the State President.

(2) The creation of any new chieftainship, ar sub—chieftainship shall

mmmmwmmmmxmmm'mi&r&déﬁnaﬁﬁ
19 MAT 1333 A 17/20
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recomsendation of the Executive Council.

Regional boundaries.

34. Parliamert shall not alter the boundaries of any regicnal
authority area for any popose, other than the inclusion therein, of land
added to territaory except after cansultation with every regianal autharity
affected thereby.

Establ ishmert and Constitution of Sopreme Court.

35.(1) nmisherebystablismdtmsmnecamofmete:ritcryin
wnidxsmubevetedﬂ'ej\.dicialpaarofthete:ritmyarﬂmidismu
caxxise -

(a) the Appeliate Division, consisting of the Chief Justice ad
smmoijd;escfag:ealasmyberequira:!bylaw:
and

(b) the General Division, corsisting of the Judge-President and
such mmber of other judges as the Minister of Justice may
fram time to time determine,

and who shall be duly appointed by the State President: Provided that the
;xacadirgpmvisicnsoftnissm:eectionsmllmtbecastnndsoasm
pmchdnttnpcrsmappomtedascmiermicefmalsobein;amoin‘wd

as Judge-President.
(2) Mmmsmllbeamtofrmdammllhawtcr

its use a distinctive seal, whi~* =h=ll be in the custody of the Registrar 27
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of the Court.
.(3)( ’Iheseatofthes.lpramc:cnrtshallbeat:he capital of the
territory and the Minister of Justice may, after onsultation with the

cmiefmstice,bynotimmthemappomtanyotherplwemue



o

ta - robll b it ot - o

':zrritm‘jasanadiltidnlseatcfu:emm.

Jurisdiction of Suprese Court.
36. a_b)ect:omeprwisiascftnisczm:uﬂmardofanyoﬂnr
lav(iml\xlm;thecmmlw)mmmntsmll-
(a) mjxxisdictimcverallpg:mmsmin;arbeirgintne
tarritory; amd
() have power -

(1) to hear and detarmine all civil and criminal matters,

37.(1) S.zbjectwanyoormryprwisimexistiminanydmerlw,tm

cuefaisticemymkemlesmqulatmqthecaductcf;zmeaiinﬁmtm
wmmmibmmmwmwmynemmm
incrdnrtomethe;xuperdispatdnaxﬁcaﬂxctoftheusmmsdﬂnt

Court, and may amend, substinxt,earwiﬂdrawanynuasonﬁn.

Cirauit coxts.
38. nnmiefmsticemywmtioeinmm-
(a) divideﬂ'zterritoryimocirantdistrictsardrzmt.imtn
meli)(emalterdlem'darimofmycmzit

district:; and
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(b) detaermine the tines whan and the places where the Supreme
Court shall sit in any such circuit district for the hearing

of cases.

Aministration of justice.

29.(1) The administyative aspects of the functioning of the coumrts
throghoct the territory shall pe uder the camtrol of the Minister of
Justice.

(2) There shall be appeinted, by the Minister of Justice, sutject to
the trovisions of the  =w8 governing the public service ad to the
mrovisions of section $0(1l), an attarmey-general wo -

(a) shall have authority to prosecute in the name cf the State
any persan charged with an cffence befare any court

(b) may perfarm any function which is necessary far or incidental
to the exsrcise of such authority; and

(c) shall have such other powers and competence as may De
conferred upon him by or under any other law.

(3) The attcrney-general shall, in the exercise of his powers, i
authorities and functions be under the direction and cartaol of the »
Minister of Justice who may after consultation with the Chief Justice set
aside or vary any decision of the attarney-—general and himself either
generally or with reference to a purticular matter, exercise ar perfarm
any power, authority or function of the attorney-general.

(4) The Minister of Justice may, subject to the laws governing the
micmm,mmtmammawlm,mme
direction and comtrol of the attorney-general may do amything that the
attormey-general mary lawfully do.

(5) menevarfaranyreasmtrnattomey—qmenl;sataamﬁrunhh
tocnrrywttknfmctimscfhisoftioecrﬂmthecfticeatﬁn

o e . s . AR - A A A S S okt (Mt  -oSOUSRTRENL | SRR s ARG, i O - SO S ek B

awmm,mmam@mwmy
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deputy attormey-general, or, if none is available, aTy other qualified

crficsroftbepmlicsmcetcacttm'arilymt!:plx:softna

attorney—ganaral .

mﬂtimmqpumtimafamlm.

40.(1) In all procesdings involving questions of trital custans followed
byps:minthcterritcrysrulltninthedimmimoftrﬂmttc
mmmﬂminmmwimtmzimlmamlyirgmm
amminsofara_smewmmyfnﬁmatsxrhlwhasbem
rqnalodctmdiriadcrLscmmrjtoprlicpoucyoroppcadtome
Erinciples of natural justice: Prowvided that no such findings shall be
-mbymycax'tinrespectofthaastmprwidimfcrm;xymmtof
ooedd .

(2) The coxrt shall noct, i.ntheamuneofanyagmmtne
putismgardimthesystmoflawtobeappliedinanysmm,
applyanysysrmofastmnrylwmmnﬂnt—

(a) midnisd:servedatmplacemtarritorymﬂm
Mc&mmmmi@,mismmwam
enployed, or

(b) ifmtmnonasystanofc:.smmrylawisinopazatimat
trntplace,michisatsarvedbytmcibetomidmtm
:htaw:tcrrgpaﬂmcbelcn;s.

(3) Fbrﬂnpxpcssofmmectim(l)ammmmem

Cot in applications, trialsaxﬁa;peulsmysmtoitsaasistmmin

19 MY 1533
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depuaty attorney—general , oI, i none is available, any other qualified
offionrcttmp;blicsezvioetoacttmrarily in the place of te

atTormey-general .

40.(1) Inal.lg-ooeedirgsmvolm qmstimsoftrj_mlasbmsfollani
b{parmmthsterritarymllbeinthedisa‘etimofmcartw

deci&wqutiasinmﬂmmwi‘;htmtrﬂxllawqplyimmsm

rwealedcrmdifiadoriscamrytop.blicpolicycroppmedm
justice: Provided that no such findings ghall be

pa.rtiesruprdinqcnesystmor lawwbeamliedinanys.mprwaedi@,
a;plyanysystancfmstcmarylwmmantlmt-
(a) Mmmmattm&mmmimmm
defaﬂantorres;nﬁaﬂtmides, carries cn business ar is

emloyed, °T
(b) ifmre:mnonesystmofcs:amrylawwincpamtimat

ttmtplace,midlismvndbythetrimwmichﬁn

(3) mmw&mﬁm(l)ammmmm

court in applicatians, n-mlsuﬂa;pealsmysmtoimasswm
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Reverpes vest in State Presidert.
41. mmmﬁoﬂmmnysreceivedfrmmysumwnm

farmepm;m-ofﬂnministmtimotterriwrysm.uvastinunm

President.

42. (1) mmmmmmmm1mmdulm
mMamimwmmmmmmwm
ﬂntampsyablebyormﬁeranylawmtoafwﬁesmbliszmrcra
specific purpose.

(2) s.zbjectwdieprovisicneofsectimm,mm:eysmllbe
ﬂmfmnﬁemmwmmtimm&byam

of Parliament.

smtnmich\tnyiaanq-ﬁalmm.
43.(1) 'Ihestate?ruidmtnnybyspscialmn-antmdarhishmd
mmisetheissueofmueyfrmthamnuﬂ-

(a) todef:aymforesme:qx‘xiiurecfaspacialmmim
is not provided fox in an apgrogriation law and which carnot
wiﬁmtseriasinj\zytoﬂ)egublicmm;xx‘cpawd
mtilachzuate;rovisimcanbemhﬂmfcrbymrlimxt;
ar

(b) tomecanemaﬂeranymadofacpadiminmy
apgropriation law.

(2) m:otalsxmwtumrnastacepraidentmymmmmhrm
mim(l)sbﬂlmtwtimoc—dﬁvep-memofrmm
ammatitmmmi:qmim.

19 Kot
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Regliremsnts for issue out of Reverue Fund.

44, No issue shall be made art of the Revenue Fund except in pursuance

of a requisition fram an accounting officer with a warrant signed by the
State Presidert and no such warrant shall have effect urless it Is
wxme:sigadby:’nMnmlorapammacﬂrqusguml

ar special authority.

Amim) estimmtes.

45. The anrmual estimates of revenue and expenditure for the territory
srnllbemrudbymebm:tivemil,ardshallmﬁsrbe
sutmitted by the Minister of Fimance to the National Assembly for appro~

priatian.

Appointment of Auditor-General.

46. The State President shall, subject to the provisions of law
agnmtmmm-camlmmuasofmimmllmmm
wmmumwlymmmmllbemmlefcrmm

exercise and perforwance cf his duties.

Public Service Commissian.
47. There shall be a Public Service Camuission which shall cansist of
acnimnarumtmmanraxmnmbemagnmtadbytnem

President in a full-time or part-time capacity.

Liam.litydtinsutemrwtxaxSotiwm.

48.(1) s.ibjecx:tomepmvisiaaofstmgcr_im (2) any claim against the
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State, which wowld if that cliaim had arisen agRinst a perscn be the grard
crmmmmwmemm,Qm;mmmewmm,
Jhether such claim arises out of any comtract lawfully emtared irto on
hahalf'cf the Stata cr out of any wrong cammittad by any servant and
uithinttxescq:aofkdseplmassxmﬂ*m.

(23 No;znmedi:gsofanymﬁzashallbetrughtwdersxﬂacﬂm(l)
Lfapa:iodoftwelvemﬁsnaselapasdfmtﬁadatemwdmm
plwmffbmmreoft*amofmmammlessrmiceinwim
of:‘nLntaﬁmmlxingsxnh;xccaadin;smﬁof&nmmcmofhas
:emglvmtoevezydefaﬁmmatleastaemrthbefmtmmm
of the proceedings.

(3) In any proceedings institutad Dy virtue of the provisions of
MJm(l)annister:fﬂmdq:aMoammdmybecitaias
nminal defendant cr respondent.

(4) No execItion, attachment, or like rrocess shall be issued against
:herminaldefedantarrspa’dmtinmypmoueaimgswmrtmgsectim
oragairstthepmpertyofﬂmstatewtnﬁeammt:squuwtosamfy
wjmxmderagamwmmldefmmgmﬂu
be paid from public funds.

’5) Nothing in this section containad shall affect any provisian of
any othexr law which -

(a) limits the liability of the State or amy Jdepartment or other
i:stitut.imtherwfmrwpa:tcfanyactormissimotits
servants;

(b} prescribes a different pericd withan which a claim shall be
made in respect of amy such liability; ar

(e} mpcsesccm;tiorsmtheinstit:mmofanypmceaiu'qs.

C por e e
3 e ) I‘J:J3
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REPEAT AND AMENLCMENT QF COMSTTTUTION

Rapen! arxt smervment of constitution.

49-('1) Parliamert mey repeal or amend any provision of secticns i to 49

tinclusive) of this Copstitution with a two-thirds mjarity of its members
Tesent in the National Assembly: Provided that in tha case of repeal o
amencment to sections 1 to 11, & seventy per cent majarity vote shall be

axained.

TRANSITIONAL AND SAVING PROVISIONS

Citizenship.
50.(1) Citizens of the tarritary shall be -

(2) All Batswana as defined by an Act of Parliament:

(&) any other person legally damiciled in the territary at
independence for a pericd of five years or mare who applies
and is accepted as a citizen; and

(c) amy ocher person who apply and is accepted as a citizen.

{2) Any citizen shall have the right to renounce his citizenship of

the taerritory.

Stata departments and Ministers.

5 Any department of State in existence immediately priar to the
camencenertc of this Corstitution, shall be desmed to have been
established under section 18(1) and any Mirister appointed under that
section to administer such department ard holding office immediately pricr
to such commencement, shall bhe deemed to have been appointed uxer that
section to administer that department, provided that such Minister shall

(8 Bay 583
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Duties, poeers, mthorities and functions of chiefs and headmen to rwain.
52. Notwithstanding armything in this Corstitution contained all
duties, powers, authorities and functions lawfully exercised by chiefs and
headmen immediately prior to the cammencement of this Constituricn shall

remain in farce until varied or withdrawn Dy the campetert authorizy.

Powers, astharities end functions of tibal, commmnity ad regianl
axgthxities to remain.

53, Notwithstanding anything in this Constitution contained all
powars, authorities and functicons lawfully exercised by tribal, cammmity
ad regional austharities in the territory immediately pricr to the
mmencement of this Constitrtion shall remain in force until varied ar

vithdrawn by Parliament.

Vesting and use of certain lard.

54. All Goverrment land which at the commencemertt cf this Constitution
cratanytimtrmeafterismservedform:patimwmmCt
caxmmities residing thereon shall -

(a) vestinmeStata?rasidaxtsubjecttcanymdsti_rqd\amm'
abligatimmoravarsd\lardaroﬂmdselawfully
affacting the sams;

(b) cmt.i:nntobewodarﬂadnini.stamdfcrthesettlm,
support, benefit and material and moral welfare of such
tribes ar commmnities; and

(c) mtbealienamdcrinanywjdivartadfmﬂnpxpmafar

michlarﬂisrasawedex:qaner‘meamityotmmt

of Parliament generally or specially adopred in this regard:
Provided that notwithstanding the provisions of such an Act
any such alienation or diversion shall only be effectad in

19 Yoy 1333
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¢ 1971), snall,

~stitution Act, 1971 (Act 21 O

« of this Constitution,

rveyancer betare o of the
admitred or enrolled as such el
cerritory governing the agmissicn

W,@m

Wwimthelawscffmmtm
attorneys, notaries ot

m :tijf mtﬁl

wrcitled immediately pricr =0 2

cractice in the High Coure T
ecttotmlx"“s' ions of the

All advocates and attormeys
of this Gx‘!stiummw
chall be entitled, S
in the Supreme CAuTt-

commencesant
+o in section 56(1)
afcresaid laws, to practice
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mmmmm.

S8. subject to the provisions cf this Constitution -
(a) mmmwmamsmmozwmm

(c)

imsediately pr;ortomeccnmftc: +nis Constitustion,

cﬂnrmanthecmrtccrstiwtadumersactimloofﬂw

Bamny Administration ACt, 1927 (Act 38 of 1327), gmll remain

inudmmmanaﬂmmmdarmnmimexisﬂnq

anstitution ad furisdiction urrtil altered or disestablished
by or under any Act of Parliament;
thelawewhidximdiatalyprmrtctnemftof‘:.m

Oastimtimappliedtothatﬂghoourtreferredwinsectim

56(1) shall apply mJtAGis mJCandis to the Surems COIt:

vaidedthatanyrefminanylawstomemim_starof

aanmmnismtimmdnevalm" shall be consttued a8 a

mfmwdnmnisterofwmoﬁaraxﬂtmm

otLawarIJOr&rrmpu:tively;

all p:oceaij.rqspanirq immediately pricrtotmw

of this Constioution -

(1) inanycax:‘cczrs.ichr'&iwwsectimmofwmd
Banta Administration ACT, 1927 arrlintrna!otwaid
HighOwr‘:.shallstandmovedtothe magistrate’s
court of the district and the Supreme COuT,
respectively, wch shall have jurisdiction to hear ard
determine the same; and

(i1) inanycourtoast;':.:tadoresmblmmmﬂ-rssczim
33 of d\esaidmmdstrutim Act, 1927
section 10 of the Bamtu Administration Act, 1927,
Amendment Act, 1929 (Act 9 of 1929) ghall be contirmued
andcmcl\dedinev-ryrspectasirtnisoustiuﬂm
nad not been passed;

’9 ‘rll.',

Sy

e e
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(@) all jm:sardomarsofthesa;d!iig‘x&axtcranymr

g e e

caxrt (other than the Supreme Court) referred to in paragraph
(a) cr (c) shall have the same force and effect as 1f they
hadma\givmcrrmcbbymamncn.nor,ast‘ncnse

may be, the ccrt of correspanding furisdiction in tarritcry.

)mlimtimdlmsaxﬂmdmofm, etc.

£9.(1) Subject to the provisions of this Corstitution, all laws which
immecdiately pricr o the commanocamartt cf this Constitition, were in
cperation in any district of the texritory shall cortime in operation and
mma;plymceptmsofarlimmmume
applicable law of territory or are amended or repealed by Parliament Dy or
in “erms of this Constitition: Provided further that, until otherwise
rovided by Perliament, the laws reculating the affairs of amy Departmerc
of Rstsamz‘ele:mnmicatia’scrrmysimilardq:nrmmesmmisfm
ander section 18(1) mllbemmmvemmam‘tmw;xwi&fcr
tneammiszaumofmatdepamnemasadepamnemotsmmmmm

accorcance with the principles prescribed in the Fost Office Re—adjustment

(1A) L’gmtheacxiiticnofanylarricrterriturywtreterntcry-
(a) all laws, tqatmwithaupruclmtias, requlations,
by-laws and notices issued, made or given thereunder, AN
cparatiminmterritaryimadiatalypricrmmechteof
such agdition, smll,asfrmamaateapplyammcf
forcemtmlarﬁortgrritcrysomamptsnﬁoftm
said laws (1if any) as may, in relation to any such lamd cr
territory in question, be specifically excluded, ardd which
shall not so apply amd be of farce; and

|
b
E
F
|
|
t
t
t
Act, 1968 (Act 67 of 1968). I
t
F
|
i
|

(b) alllamino;nratiminsﬂxlarﬂortardmyiwiately
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53
pricr to the date of such addition, shall, as from such
W,WMmeﬁcffmmmlandor
:errimrysoadﬂedaoepcsmofmslmtiandlm
(ifarry)crsxm;nrtsmfasmy, in relation to amy
such land or territory in gquestian, bespeclriadintrus
mmmmmm,mnmm
proclamatians, requlatians, oy-laws and notices lssued,
mdecrgivm:rgrumrarﬂoffczceinsu:hlmdar

+erritory immediately prior to the date of such addition,

b mailihao . - conasnaad

ocntumemcparatimammimxatoamlyinsmm:ﬂct
territaory .*lsddt;masitissdsdwted,mﬁadcx

repealedbycrinmrmofanhctcfmrlm.
(1B) “he exclusion or cartimaation, in terms of paragraph (a) or (b)
ofsursactim(lm,oflawsmrmypamimlumrdcrtm‘dtarybein;

added to territory -

YRRy YW R T rve

(a) shall be effected by way cf an Act of Parliament

v ~———yr

sgmi.ficallywmrarmtwrp:sem:mtimtome

lard O torritory in question: Prwvicad that -

(1) ifParl_imwtismmmtinsessimarditismt
practicable to corvene parliament timecusly far the
Wothﬂmmﬁnﬂmmﬂmam
adiitimofanylarﬁartarritorytocnterritary, I

wmummmmmnmdmﬂmtm

cazects, effect the said exclusion or continuation in :
relation to the land or territery in question, and any
smgmlmtimMmedmunum.dun

National Assenbly for ratification within fourteen
daysmmmtofimrutmim

saessian.
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(2) All rights, powers, authorities, duties, obligations amd functions
hnidimvasudincrdevolm'manimste:drounrwtmritycr
person in the Republic of South Africa (including any authority or persan
inany;zovi:cialadnmismnim)byc:umranylawcftmm;blicof
Swthmimmid\mmestoamlyintheinmome ()
ard(lA)umllwsthcrdevolveu;nlﬂnmnmmim,
autharity or person exercising simiiar powaers or perfarming similar duties
mm“LﬂmimMMWMCfmmﬂq
Minister, autharity or perscn, upmn the Minister, authority or persan
designated by the State President, and ary regulation, rule, crder,
notice, apmroval, registration ar authority mede, given or granted and any
mmiwmmmtwwlicofWMchrtothe
commencenert cf this Constitution shall in relation to the administration
cfthecerritury,bedeﬂedmnavemenmde,qlwn,granmdcrmkmby
&m@respaﬂUqumistar,Mityorparsmmmemimy.

(3) kry:efmmanymmimmxwmagplymmeterrim
in terms of subsection (1) o (1A)(b) to -

(a) the Cape Colany, the Cape Province, the Zuid=-Afrikaansche
Rsp.bliek,themhoesmte,mml,t!ﬁt}nimof
mnriammwc,mllmmsa
reference to the territory:

(b) ﬂna—wn,wxirq,tmawx,mﬁmm,
mmmm-cwem:rsmllbemmasa
rﬁmwﬂﬁmitmyarthesmmmim,asm
circumstances may require;

() mm—mnﬂl,ﬂnwmilcrmn

c;ovun'npca-ml-in-mncj.l, shall be construad as 2

(d) 'I!nc:abinetcm'tmmmnetofihrnmy, shall be construed

el ]
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?*‘nmtinatmmmmldhwemmtledwret_m if he

hum;m!’.cfthetmi‘cmy.

' | Guitiin spressants binding on the territory.
i Q. mrix;mandabligaticrsmmrmentims,tmatia:rcﬂm
+he Goverrmertt cf the territary

mmmmmmm
y;xicrtothethof‘mismdurdmsrnllberim

del igetions of the territory.

' u.(l) Allcrim:nlproceaﬂn;shallbsirstimtadmmmnncftha

-F: .
'éﬁ. mmmoftmsmumm, or which although concluded

“'Eff“'hmmm,mmmmulmmum

(2) Arycivilpmceedlrwbyoragai:stany)mﬁsterasrqusaﬂrq

ar which
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XIMOKO PROGRESSIVE PARTY A28

SUBMISSION TO THE TECHNICAL COMMITTEE ON
CONSTITUTIONAL MATTERS OF THE NEGOTIATING COUNCIL
16 MAY 1993

The Ximoko Progressive Party would wish to avail itself of the opportunity of submiting to the
Technical Committee on Constitutional Matters of the Negotiating Council its views on matters
relating to future constitutional development. These, and other views, will be amplified and
canvassed as appropriate in the debate of the Council on the content of reports of the Technical

Committee.
The Issue of Self-determination and the Rights of Minorities

The position of the Ximoko Progressive Party on the Rights of National, Regional and
Linguistic Minorities and on the self-determination of peoples is contained in the
Artachments 1 and 2, originally prepared for Working Group 2 of CODESA.

The Ximoko Progressive Party is of the view that the issue of self-determination has a
multiplicity of facets and cannot be considered in isolation. Rather, the many facets of
self-determination need to be addressed as a natural part of the debate on such issues as
the nature and form of the State, subsidiarity as applied to second- third- and lower-tier
Governments, the delimitation of areas of jurisdiction of lower-tier Governments and the

functions of such Governments, etc.
The Constitution-making Process

A broad perspective on the Ximoko position is provided by Attachment 3 which
encapsulates basic principles formulated in respect of the CODESA debate.

In essence the position of the Ximoko Progressive Party in regard to the matter of
constitution-making is as follows:

Adoption

The process of transition to a new South Africa must proceed constitutionally, with any
new Constitution, be it interim or final, being adopted in terms of the Constitution of the
day by the Legislature of the day. The particular constitutional arrangements of the day
will determine how the relevant legislature is structured, but the point is that the necessary




enactments will need to be made along the way by the relevant Legislature to give

constitutional effect to each step along the way of constitutional development.

Drawing up the Constitution

The process of drawing up of the Constitution (either interim or "final") in its turn

involves two distinct actions namely:

serting the parameters (guidelines or principles) in terms of which the Constitution
has to be drafted: and

drafting the Constitution itself.

Establishing Constitutional Principles

This aspect is seen to be the major constitution-making function of the Multi-Party
Negotiating Process. It is the view of the Ximoko Progressive Party that no benefit can
be derived from truncating this process on the pretext that it is not the work of the Multi-
Party structures to become involved in marters of detail. The fact of the matter is that the
greater the range of issues upon which multi-party consensus can be achieved, the greater
will be the universality of the Constitution finally emanating from the Constitution-making
process in terms of its acceptance by the broadest spectrum of political persuasion in the
country. Ximoko therefore advocates, as it did at CODESA, the establishment at the
multi-party level of as complete a set of unambiguous and comprehensive constitutional
principles germane to the content of the new Constitution as possible.

The Ximoko Progressive Party is strongly of the view that the process of determining the
content of the Constitution should be as inclusive as possible and therefore is the work of
multi-party structures. Centainly it should not be a matter 10 be determined by simple
majoritarianism since an important role of a Constitution is t0 regulate the behaviour of
the majority toward the individual the determination of the rules of this game therefore
cannot, in principle, be left to the unqualified will of the majority. The more parties and
interest groups who are directly involved in the process, preferably and ideally right up to

the point of production of the final product for consideration by the Legislature, the more
universal will be its acceptance.




Drafting the Constitution

This will be an essentially technical task provided that sufficient progress has been made
at the multi-party level with the establishment of comprehensive and unambiguous
orinciples. The Ximoko Progressive Party would foresee a two-stage process including
first an Interim/Transitional Constitution whose drafting will be superintended by the

Multi-Party process and a "final" constitution drawn up and enacted during the period of
transition, in terms of the Interim/Transitional Constitution and according to the
Constitutional Principles emanating from the Multi-Party Negotiating Process. In
accordance with its concern that the shape and form of the Constitution should at all times
encapsulate not so much the views of the majority but rather of the broadest spectrum of
interests in the community, Ximoko believes that even in the transitional phase the process
of determination of the shape of the "final" Constitution for enactment by the Transitional
Legislature should also be as inclusive of political and other interest groups in the South

African society as possible.

Constitutional Principles

The Ximoko Progressive Party stands for a multi-party, non-racial, non-sexists
constitutional democracy in South Africa based upon universal adult suffrage and
displaying the following essential features:

There will be a separation of powers between the Legislature, the Executive and
the Judiciary with the necessary constitutional safeguards;

there will be representative government at the First-, Second-, and Third Tier
levels with clearly defined and separate powers and functions;

jurisdiction of Second- and Third-Tier government, both geographic and
functional, must be such as to promote economic growth and development;

in order to bring Government closer to the people there will be maximum
devolution of powers to lower tiers of government consistent with the capasity of

lower tiers to exercise these powers in the interests of their constituencies;

there will be the necessary constitutional safeguards to preclude the progressive
centralisation of powers;

the entrenched Constitution will be the Supreme Law and will be protected and

A

impartially applied by the independent Judiciary; |8 Y




(%)

(o

. Fundamental Rights will be entrenched and both constitutionally protected and
promoted in a justiciable Bill of Rights;

. the principle of proportional sharing of power rather than the winner-takes-all

approach will be fundamental;

. there shall be free association and the autonomy of all structures of Civil Society

will be Constitutionally entrenched.
Anachment 4, produced for the CODESA debate, provides some amplification of the

Ximoko Progressive Party's position on the balance between Central, Regional and Local

Government.
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XIMOKO PROGRESSIVE PARTY
WORKING GROWP 2

24 FEBRUARY 1992

POSITION PAFTER ON THE RIGHTS OF NATIONAL, RELIGIOUS AND LINGUISTIC MINORITIES

The Ximoko Progressive Party subscribes fully to the principles enunciated
in the Chapter on Minority Rights contained in the Final document of the
Copenhagen Meeting: Conference of the Human Dimension of the Economic and
Social Council of Europe (1990) as follows:

l.

N

i

n
.

Questions relating to national minorities can only be resolved in a demo-
cratic political framework based on the Rule of Law functioning with an
indepenagent Judiciary;

The existence of national minorities and cultural diversity should be
recognised not as an impediment to the realisation of nationhocd within
the context of a nation state, but rather as an enriching influence on the
quality of that Society whose diversity is worthy of protection;

Persons belonging to national minorities have a right to exercise fully
and effectively their human rights and fundamental freedoms without any
discrimination and in full equality before the Law;

The principle of Free Association will apply, that is to say, to belong

to a national minority is a matter of a person's own individual choice

and no disadvantages may arise from the free exercise of that choice. Per-
sons have the right freely to express, preserve and develop their cultu-
ral, linguistic or religious identity free of any attempts at assimilation
against their will. In particular they will have the right:

4.1 To use freely their mother tongue in private and in public;

4.2 To establish and maintain their own educational, cultural and reli-
cious institutions, organisations and associations and to seek volun-
tary financial and other contributions as well as public assistance
in conformity with national legislation provided only that such orga-
nisations do not propagate racial exclusivity;

4.3 To profess and practice their religion and to conduct religious edu-
cation in their mother tongue; and

4.4 To establish and maintain unimpeded contact with similar groups &across
national frontiers.

Persons belonging to national minorities, notwithstanding the need to
learn the official language or languages of the State, will be ensured
adequate opportunity for instruction in and of their mother tonaue as.well
as, wherever possible and necessary, for its use before public authori-
ties.



el

The promotion of the interests of national minorities could possibly be
achieved by granting appropriate degrees of autonomy to such minorities in
a Constitution in addition to the protection of the rights of persons be-
longing to such minorities in a constitutionally enshrined Bill of Rights.

None of the above commitments may be interpreted as implying any right to
engage in any activity in contravention of the provisions of the Constitu-

tion or of internatiunal human rights conventions.

The Ximoko Progressive Party cenerally supports an approach in relation to
national minorities which will encompass:

effective measures, including legislation where necessary, to provide pro-
tection against acts that constitute incitement to violence directed at
persons or groups and based on national, racial, ethnic or religious dis-
crimination, hostilities or hatred and including acts calculated to de-
mean or prejudice such minorities;

commitment to appropriate and proportional measures to protect persons or
groups who are subject to threats or acts of discrimination, hostility or
violence as a result of racial, ethnic, cultural, linguistic or religious
identity and to protect their property;

promotion of tolerance and understanding between all groups and persua-
sions in the Society; and

endeavours to ensure that the objectives of education include special at-
tention to the problem of racial prejudice and the development of respect
for different civilisations and cultures.
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XIMOKO PROGRESSIVE PARTY
WORKING GROUP 2

24 FEBRUARY 1992

POSITION [FAPER ON THE SELF DETERMINATION OF PEOPLES.

The views of the Ximoko Progressive Party on the question of the self determi-
nation of peoples are a natural extension of its views regarding the rights of
minorities already tabled. Its views on the self determination of peoples are
as follows;

1. Self determination within a nation state according to international juri-
cical convention is not an ungualified right (Refer Vol 1 of the S.A. Law
Commission Report on Constitutional Models) Rather, self determination
must generally be viewed as a negotiable option for the exercise of rights
and, in the view of the XPP, should not reflect the unilateral preference
of the minority or people concerned, but the democratic will of the nation
in its entirety;

2. Restricted autonomy could be granted only in accordance with the will of
the nation to a voluntary minority group or people conforming to the re-
quirements of international law;

W
.

Such autonomy should not be on a racial basis;

4. It should not negatively impact the rights and interests of non-members
of the minority or people concerned;

wn

Autonomy shall be feasible on points such as the size of the minority or
the numbers of the people concerned, geographic concentration, and so onj

6. It shall be financially and economically affordable and viable and should
not be such as to compromise the integrity of the State nor the principles
and tenets reflected in its Constitution;

The Ximoko Progressive Party recognises the relevance and significance of
these principles both to the debate on the future of the TBVC states and the
matter, for example, of an Afrikaner state. In the specific case where a
form of territorially-based self determination is contemplated the XPP would
favour the inclusion of the following additional principles:

- The relevant area shall preferably have historical or symbolic signifi-
cance for the minority or people concerned and shall be an area in which
they form a miijjority;

- It will not be reserved for occupation on a racial or other preferential
basis; '

- Ownership of land will change hands through the operation of mechanisms
which will not advance racial exclusivity or prejudice the constitutional




Tights of any individualj;

- All residents will enjoy full political and other rights in accordance
with the national Constitution and no discrimination on the basis of race,
colour or creed will be countenanced.

The Ximoko Progressive Party is not opposed in principle to a degree of self
cetermination for national minorities or peoples, provided such self determi-
nation accords with the above principles, and persuasive arguments can be ad-
vanced in support of this expedient as the most desired option for the advance-
ment of the cause of human rights in South Africa.
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XIMOKO PROGRESSIVE PARTY

WORKING GROUP 2

23 MARH 1992

PCSITION PAPER ON THE CONSTITUITON-MAKING PROCESS

COMPONENTS OF THE PROCESS

a'l} two components of the process of
ution-making may be identified, namely, the
LD of the Constitution and thﬂ adoption cj the
ion b: way of some enactment wnich will give it th

Ir) o

b »J et

la The cistinction is useful since ;i::e*cﬁ
:loﬂs apply in respect of the two componencs.

ARl (:

™ O
[\

PRINCIPLES AND PROPOSALS REGARDING THE PROCESS OF
CONSTITUTION MAKING

It has been suggested that, in short, the objects of
Constitution are to limit the arbitary action of the
govertment, to guarantee the rights of the governed,

define the operations of the sovereign power. In a
constitutional state the Constitution enjoys special status
as a social contract providing for the mamner in which a
nation is governed. To the extent at least that the
Constitution serves to define and to guarantee the rights ci

-
<

the governed, both individually and collectively, it is
necessary to take account of both the individual ard
collective dimensions in the process of constitution-making.

The special character of Constitutions is universzlly
acknowledged inter zlia by requiring special majorities for
their amendment, etc.

It is for the very reason that the Constitution has a
generally recognised special character that the Ximoko
Progressive Party argues that the process cof
constitution-making should be as inclusive as possible. In
the final analysis it is suggested that the test of a

""good'' constitution for South Africa is not to be found in
the numerical measure of support for that Constitution
alone, but in the degree to which it achieves its objects in
respact of each and every individual and interesC group in
that Society.
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]
constitution-making mechanisms should accammodate the full
variety and spread of viewpoints and interests present i
the society. To the extent that the process of electing
constituent bodies as part of the constitution-making
mechanism results in a narrowing of the spread of interests
Tepresented by marginzlising smaller interest groups and
merely increasing the proportional representation of larger

. groups, the process is not ideally suited for the purpose of
constitution—making. et

Following this line of thought it would seem that ideally

2.1 Drawing Up the Constitution

The process of cdrawing-up the Constitution in
iCs turn involves two identifiable steps

namely:
- Establishing the guidelines within which
drafting is to take place and:

- Drafting the Constitution itself.

2:1.1 Establishine the Guidelines

CODESA has accepted that it has the task
incteralia of generating constitutional
principles and has handed down this brief to
Working Group 2. All parties to CODESA have
already conceded that so fundamental a task as
the generation of constitutional principles
should be entrusted to CODESA, despite the fact
that it is not an elected body. In fact some
participating parties go so far as to seek to
make the relevant principles produced by CODESA*

binding upon the further constitution-making
process.

The Ximoko Progressive Party has no difficulsy
with this approach since it considers CODESA™to
be broadly inclusive of a wide range of
interests and most of the major players. The
situation can only improve if ongoing efforts to
draw others who are as yet not part of the
process into CODESA*meet with success.

o . T . P " 1 SO
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Ximoko places a much higher premium for present
purposes upon such a b*oaolv—oasec process and
“he consensus resulting from it than it coes
upon a process involving a smaller number of
eLec,eﬂ participants representing a narrower

ange of interests and producing decisions on
;we basis of some albeit gqualified majority.

Tor this reason it would seem imperative to
explere dynamically and to the full, the
potentizl for comsensus at COD.SR'ln order to
generate as comorehensxve a set of gu;cellﬁos as
possible wnich will serve to define in
wnambiguous terms the major structural features
of the Constitution. This would involve
consicerably more DE°OEia;iOﬁ and debate o:
“hwo* issues than has hitherto taken DLcC° in
Working Grouwp 2 at CODESA. A disturbing feature
of the points of consensus produced so far has
been their relative superficiality and the
impression wnich is created that the really
irportant and fundamental matters upcn waich
there is no ready consensus are merely
conveniently shelved in the interests of good
order.

Tne Ximoko Progressive Party is firmly COﬂvlnced
that full explomcatlon of the pOEeﬂClcl of
CODESA¥is important if we are to achieve some
success in producing a Constituticn for South
. Africa whose acceptance is universal.

2.1.2 Drafting the Constitution

Whilst the Ximoko Progressive Party notes the
call for an elected body to draft the
Constitution, it does not subscribe to the
conventional wisdom and is not yet persuaded of
the necessity for such a step. The fact that
this requirement has become an emotive issue in
some quarters should not influence the better
judgement of the Working Group. The fact is
that if CODESA*makes the necessary effort and
proceeds far enough in establishing meaningful
and substantial principles and guidelines

defining the salient features of the new
Constitution,

0 Comesh ead | W \\J‘\'\;ﬂvij N"fw acast




the drafting of the Constitution itself would be
a largely technical task and Ximoko is not
persuaded of the need for a specially elected
body merely to accomlish this task. IZ conesa X
were not to proceed far enough and issues as vet
cemained to be resolved by a drafting body which

was not broadly based and on any basis other

than consensus, the Ximoko Progressive rarty
would have some severe misgivings.

It is therefore suggested that an altemative
worthy of considerztion would be for CODESA¥to
assume responsibility for the drafting oI the
Constitution in accordance with the guicslines
produced by Working Group 2% This would give
the advantage of continuity in the process ci
drawing up the draft Conmstitution. It would,
also accommodate a wider spectrum Of mindrily
interests than would be practical in ell buc
the largest elected body and would not conilict
with the legislative culture in South AZrica
where draft legislation for consideration
legislature is generally not produced !
bodies but by legally qualified draite
by specialists.

The Ximoko Progressive Party is convinced that
with the co—operation of all parties CODZSA can
acquire the status in the eyes of the pecple of
South Africa satisfactorily to discharge the
task of drafting a Constitution for South
Africa.

Were the Constitution to be drafted by some body
other than CODESA it is considered even more
desirable that the guiddines and principles
produced by CODESA should be binding and
sufficiently comprehensive to unambiguously
define all the salient features of the
Constitution.

2.2 Adopting the Constitution

The Ximoko Progressive Party supports the view

that the process of transition toward a new

South Africa must proceed .constitutionally with

each step in the process of constitutiona

development being enabled by the necessaty
|

amendments to the existing Constitution &100g
the way.

i '
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This should apply also to the new Constitution
by requiring it to be given legal eiffect by a
body competent to do so in terms of the existing
Constitution as amendec.

In its proposals regarcding interim and

transitional govermmental arrangements the
Ximoko Progressive Party has envisaged two
phases, an interim phzse and a transitionzl

phaase.
o

ed in the transitionzl phase is a

ged
transitional legislature in the form cf an
elected Transitional Assembly. It is considered
ractical and desirable that this Transiticnal

Assembly, elected in terms of rules and
procedures laid down by CODZSA, and en integral

part of the machinery of Transitional
Goverrment, should adopt the new Constitutiocs

end give it the force cf law. This would avoic
the necessity of additional elections Icr the
specific purpose of adopting the new

Constitution.
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This document arises owt of a process of
consuliation thar culrunated in a Neztonal
Consuliative Conference on Regional Poiicy
in March 1993. The original documen:
arose our of a number of meeungs joinily
convened by the Constitutional Comnuttee,
ard the Department of Local ard Regional
Government and Housing of the ANC.

Vhile  this  consultanon  process  was
prumarily itended for ANC siruciures, and
the democratic movement :n general, ihe
DG i NS  apricans.  iné ANC
policy approach 1o regions s that of
building and re-uniting - not redividing - a
raon.
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ANC Regucnal Poucwy

SECTION

INTRODUCTION

A Heated Debate

The Sebate en different levels of governmen:
n Scuth Afnca, and in panicular on the
degree e which regons should have
autonomy, nas become heated. Tae issues
zre not enly whal the powers and boundanes
ot regionel &n8 iocal yuveiuient should be,
put who decides, how and when.

Usualiy the cedate ts presented in terms that
are doth grossiy over-simplified and quite
wrong. [tis said that the choice before South
Alnca 1s setween 2 highly centralised siate
direcing ¢ centrally planned economy,
ullegedly the ANC position, on the one hand,
und a highly ce~ceatralised state with a free
ceonomy on the other. said ta he the Santh
Alncan govemment's position on the other.

Both positions are misrepresented.

The ANC siands tor a united, non-racial and
non-sexist, cemocratic South Africa. This
mceuns we want 8 South Africa that 1s unified
hut not over centralised. [t must have a
consniution which provides for democracy at
ail ievels, popular partcipation at every level
of govermment, and a distnbution of powers
and tuncuars at nanonal, regional and locai
.evel which will best achieve this objective,
and also ensure development and eradication
of inequalities created by apartheid. This can
only take place within a national policy
frumework.

We in the ANC want democracy and
development at all levels, and look forward (o
the pnvate sector making an essenual
contribution to the naton's well-being. The

L S T
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South Alrican government, cn the otaer nand,
's reaily interested wn creating disguisec NP-
dominated homelands, even if this means
wrecking ine sconomy and even if it results in
promoting zopulation movements so zs W
concentraie  potential voung support
regions of potental NP hegemony. If thus
wzre to happen, the bitterness of the past wil
re-surface 1m uew forms, and just 2
Balkanisation :s bnnging disaster 0 :ne
Balkans, so would iis equivalen: :n South
Africa tear our country apan.

We have no problem with the democrauc
principle tbat cifferent parties can hoid office
at nagoadal and regional leveis. Any neaithy
democracy recogaises that peopie in a cenaia
area might prefer the opposition pary to the
goverming party at the naticnal level. ‘Whal
South Africa would nat he able :n hear vauld
be the creation cf mini-states ruied sv
cthnically based panies and puiling =
different direcrions.

The terms unitary states and federal siates
have both beea misused. Many unitary states
have federal features and many feceral siatcs
have unitary ones; the Federal Republic of
Germany thus has a more centralised stale

system thao the United Siates of Amenca,
aespite tneir ailiercnt names. runthermorse, 10

reality, in both those countries in ail but a few
relagveiy minor matters, legisiation udepted
ty the nanonal legislature wiil cvernde laws
acopted by the local states.

What matters s the relatonship between the
different levels of government and how they
all coanect up in the towl consutunonal
picture.

Page 2
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Our Objectives

The way that govemment 1s structured
cacn

~

Lech

e}

counry will inevitably depend very
1 s ustory and on what the purpcse

[ dovernment acs scei o be. In the case of

uth Afnca, we are involved in the process

buung icgether tne state again afier 1aa

l/) (}

of

nighimansh  dismembermsants created 2y
3cannerd. We ore trying to transform an
cEDressive  siate Tuilt oa  division and

necudlity into a democratic one :hat serves

I‘c inerests of the whole South Afnican
natien.
Cur goal :s 10 erable everyone o0 live freeiv

ANC Regional Poiie,

* Semocratise cur  land, SO iEat
PEOPic are as cicecty iavoived as
PossIdle in shaping their destinies
atevery Jevel of goverment:

* "iuaase the possibilines of acuse
of pcwer which could result Sem
the cvercencentration of authenn Y

0100 few nands,;

* reduce and eliminate the massive
inequalizss ¢stablished 2y
épanheid, by making resources
availatie for the advancement of
tnose cppressed and kept back .
the past by racial Ziscnminatio-

500 WAtR Qignity anywhere 1o the country, and ana geacer oppressior;
to create stabie and efficient institutions so as , .
iy give the best possible chances for the " progressively do away SRR e
wevelopment  of democracy, peace ang HIBs81E fm'oalanccs Depyeen
“rospentv for gil. re@ons enc between urban znd
T, ~zral areas within regions;
The ANC wants to: :
* faciiiwate the Ceveiopment c¢f an
* <eeracialise our country, so that 'ntegraied, ciBeient -
scople  can start (o think  of internationally competitive natonzi
\hemselves  poliucally as  South economy; and
Alncans nolding diverse views, y , _ .
&nd not 85 members of this or that * ¢€nao.¢ peopie 10 take pade in ther
fectal, CRMIC of Lnguistc group vulwie end language in 2 spin: o
iocked  into corresponding  and non-ncxa.hsm, democracy  and
definite political comparments: Fespect for the language, culture
and beliefs of others.
* progressively 'niegrate, normalise
and legumise e siructures of Healing our couniry, crealng the cond:tions
government so that these are no for economic advance, establishing a ciimate
Inngcr seen as instruments of of peace and tolerance and embaricng upon
‘pression, division and corruption orderly and suswinable programmes !0
~ut ;ather as the means for improve the lives of the majonty, can only be
cnabling  peeple i live in achieved by meags of a naunnal effan
tranquillity and get on wath and Lndena?cc.n. W"h' a sense of naponal
\mprove their lives: respeasibdity.  We can never succeed if we
have a muitiplicity of confl icting policies
* discourage political mobilisaton on camed out by a mulupliciry of feuding
the dasis of race, ethnicity or Sureaucricies.
runguage and especally to prevent
viate power at any level from being Soft Boundaries
wsed  for  purposes of athnic
comunation, intolerance and forced CUnderlying the whole presentation that
removals of populations; {ollows is a concem for three furdamencal
and inter-related rights: the nght to fresdom.
Page 3 ! [ Lot 2
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Sevelcpment.
Tas casic issue is nct what powers shouid be
roserved for the regions and whai powers sel
zsige for the central governmeat. Rather, i1 1s
waal the relagonsiip berween central,
regicral and local government should be in
respect of the naticnal, regional and local
cmensions of the tasks that face the whoie
COURIrY.

Thus, educauon, tealth, houswng,
-mpleyment  Luanspon anc  ecenomic
~evelopment, all have 10 Le cunducied both at
mauonal and sub-rational ievels wathun 3
single natonaj policy framework.
covemmental structures will be so orgarused
such nat regons wiil participate fully in tne
‘ormuiztion of poiicy. The issue :s not how
‘0 separate out exciusive competence for oae
«owel 25 @gainst the other, but how to ensure
nproeagte responsiBilily and accountabillty
¢t cach level, anc the harmonious interacton
ot ail levels.

Following trom this is the necessity to have
soft boundanes rather than hard boundanes in
relation to different levels of government.
While we have 10 be ngid rather than soft on
Dasic consututional pnnciples such as multi-
ceny democracy, enuaiity and fundamentsi
nghts  and {reedoms, our nstitutional
srrengements  should be as flexible as
possiole so as to enable them 1o grow and
Jjcapt themselves in the light of expenence.

Thus. 'he provision of services should not
siop 4t this or that hard boundary. Nor
snould responsibility for development be
confined 1o one hard level of government or
R ather (Civil  semnce, police and
Jdeveiopment structures should be designed
with 3 view 1o harmonising and integrating
rather than 1o sealing off and scparating their
funciions.

Interrelationship of
Checks and Ralances

Finally, the question of uming is :mpornant.
We are towlly against the prescnowng of
structures acd powers of regional and jocal
government in advance of the process of
adopting a new consutution, We accept the
general ponciples that there should be
national, regional and local levess of
govemment,  that  each  should  ne
cemocratically elected rather than appointed,
wud hat the consuiution should iay cown the
principlec on which they are w Le siructured.
{t should go without saying toat the general
Prnciples of the Bill of Rights en nrnng
wniversally recogrused fundamen:al rghts
and [reedoms should apply thrcughout the
counury at all levels of government.

Beyond this, we feel that the cetermination of
regional ciructuros amd the sp&liy wue of
funcnoas for the regicns and local authonties,
's something that snould te done ¢s pan and
parcel of the elaboration of the consutution as
2 whole. Apart from the fact thai institugons
created by structures that lack democratic
legitimacy will themselves lack legiumacy,
and hence be vulperable to future artack,
constitutions simply cannot be made i a
piecemeal fashion,

Tne whole concept of checks and balances
requires that all :he checks ana il the
baiances be known and be in place and
interacting with each other at the same ume.
Cerain checks and balances by their very
rature cannot be created in isolaucn Tom
other checks and balances. The new
consutution will be an integrated package of

interrelated rights, duties mechanisms and
proceaures, rnot an assembly of constitutional

spare parts,

Thus, the shape and naturc of the reg:ons
relates to far more than the simple devolution
of power from the cenwre. It affects the
ciectoral system for the country as a whole
(whether 10 have regional as wei] as nanonal
lists), the composition of :he central
legislature (there are sirong arguments for an




Loper heouse 2g5¢d essennaily on
sepresentaiion), amencments 0 the
coastiiution  (whether or not & cemain
sirceniage tiregons have to agree te csmain
imencmentsl, the role and funcuorung of
>taie fisezi and  monewrv  nstinugons
‘ssoecally o relsuon o revenue collecung
:nc iransier cayments), the structure of the
27Ty, poace force, 21d prison service, lines

regonal

o responsiility ang accountability in the
punnhic anm nstrannn and the clructure amd

g ¢! the judicary.

view, as articulated at the
Cv:':r:m.c. that the detaiis of :he
. functons, roles cnd bouzdares of
carry  such  constituaogai
only a nanomal and
.y electea Constituent Assembly
sm.l: am++ at zny Znal decision on the
matter.  {he Nauonal Party Govermgpeni,
the view that the powers,
tunctions ancd even the boundanes of future
r=21cnal government should be senled befors
4 Ceasuituen: Assembly is elected. This is
cicarly undemocratic and unacccptable.

T
’
]
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The Constituent
Assembly Decides

We might a2d that there is suppont for the
ICes  of reiatively strong metropolitan
government Seing estabiished in the areas of

greater Joreanesburg, Cape Town, Durban,
Port Elizabeth and possibly elsewnere. [t
te unwise indeed to adopt rnigid
scaemes of regicnal and iocal government
nat gre-empied balanced discussion of the
cesiradbility cr otherwise of establistung such
meiros arc ¢ensunng that they ke their
Fraper Bidle e Jhie comsdwdonal
scneme

would

(wial

E

cicariy

sxpecied that, within the framework of
eauaciated general
<onstitutioneusm, democracy and non-racism
agreed !0 w1 advance, there will be 3
considerable degree of give and take on all
these quesucas at the Constituent Assembly
Thus was the expenence in Namibia, where

panciples of

L. 8 D 11 22 7 CDSMA~T I OHNAL F .

ANC Regiorad Fzixy

the Consliluuun that emeiges aner extensive
discussion was signed bv every s.ngie
Farcipant at the constitution-maKrg socy.

Tae objective iz South Africa will be 10 dmft
a constitution that has the zssent ang suppon
of the cverwhelming wmajorty of Scun
Alricans with a view 13 creating a couniv o
which the cverwheiming majcny  ce.
ccmiortable and at home.

The question  of regional anz  ixcz
goverament is a Zifficuit one for any couniny,
and parucularly for cne where apanheic nas

created so many false ocuncznes ana
divisions. The proper ume anc claze icr
determining the precise situciures  ang

powers of govermment at ail levels. :5 alter
(and not before) elecuons have scen heiz: io
creale a legitimate and wicely reprasentaiive
constiitinn-making hady

Transitional arrangements

In the meantime, ail we are called upon 1o ¢
'3 10 make suitabie transitional arrangements,
beanng in mind that there are many honest
civil servants whose intcrests have tc be ceals
with in a fair and practical way. In ths
respect, we propose that the four provinces
are sutficiently famiiiar and are sufficiently
capacious to provide the basis for progressive
re-integration of Bantustans and homelands
into the mainstream of Soutn Afncan political
and administrative life. pending the adepuion
of a new Constitution. A powerful argument
in favour of this approach :s that a
infrastructure already exist at provisional
level to provide the services and faciiities
reincorporation of the homelands.

Looking to the future, it is imperative :nat the
ANC spearhead within the broad democratic
movement the formulation of clear and
concrete proposals on regional and local
government for submission at the Constituent
Assembly.  Let the other groups alow
themselves to present the whole question 13
terms of how best thev ¢an cling io power.
Our task is to heip determine how the new
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South Afnca can be shaped so that our age-
13 cream of 3 uruted, open, prosperous, non-
rac:ai, just and democratic society can bde

aiised. After the wrauma of apentheid that,
anC no less, 1s what cur people and the world

o ~a
EXpect.

Page §
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SECTION

THE RELATIONSHIP
BETWEEN THE
DIFFERENT TIERS
OF GOVERNMENT

[n the South Afncan Censunuidcnal debate
\nere is  general consensus zmong the
Sifferent  politicai  actors  that a  new
cemocratic constitution for South Afnca
2000id aravide for three tars of Gavemment

central, regional and local. There s
sgreement ihat cgch level of Govemment
snould be democraticaliy eiected, with certain
specitied powers and functicns protected by
‘he constitution, where appropriate.

in order 10 ¢nsure that histoncal inequalities
are redressed, citizens are equally treated end
protect=d by the constitution, where agreed,

' necwssary  that regionai end  ocsl
fovemment  operatic withun 2 nauonal
‘ramework guided bv the same set of

Jemocratic principles.

I11s onen taken as given that decentralisation
~il bnng govenment closer 1o the citizenrv
and as such act as a buffer against an over
certralised  bureaucracy. However, in
Fructice decentraiisation does not always
vicid e expecied  demncratc  and
accountadle resuits. This is one important
consideration in stating, therefore, that the
autonamy of regional and local goevernment
cunnot be seen as absolute. For example, in
South  Afrca goveming powers  were
cevolved to homelands which are regionally,
and ofien locally based. This, however, has
often  brought repressicn - and not
govemment - closer to the peopie.

ANC Regicnal Poucy

Simuiarly, for purpeses of co-orcinzuon and
reascnabis umiformity in sermvice provision
castion  shouid e expressed  against
allocating powers and functions exciusively
12 a single ter of government. Hence the
ANC propeses concurrent powers among the
tnres uers ¢f govemment with cvemding
powess reserved for the centrai government
3 18 the cese n Germany. For cxampie,
ccomal. regional aad jocai govermment could
piay a role .z the provision of educanional 3a4
health services in their respectuve ireas cof
cperaticns.

{n order for regional and locai governments 1o
cary cut merr funcuons effectiveiv ang
sfEcicaily they need 10 have an appropnate
cembirauon of political and fiscal powers. [n
addition, winile oontral govomment nes & rele
10 exsure equitable redistrioution of resources
frem poor '3 rich regions, it 1s ecually
‘mpornant for sub-naticnal government 10 co-
crdinate Gevelopment end stnve 0 redress
1negualitics 1n their own aregs of junsdicuion.

In dealing with :he different uers of
govermment, a number of issues need 10 be
resolved. While South Africa currently has a
tumbor of mctropoitan arcas, it has uu
meuwopolitan govemments, The ANC views
the creauon cf metropolitan governments 11
certaia pans of the sountry as essenuai (o the
ccuse  of unifying, de-raciaiising  and
democratising cities in zddition to the more
cfficient and etfective provision of a!fordable
seovices,

Metropolitan govemments, in piaces ke
Greater Johsnaceburg, Caps Town or Durben
wiil necessarily be large, populous and
relatively powerful.

The ANC sees mecropoiitan government as a
form of loczl govemment, and accordingly
iocated in the third tier -below regional
government. The ANC envisages two levels
or tiers)  of  decision-making  and
responsibility  within a2 mexopolitan
ovemment: the mctropoiitan government

Page 7
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>l @ng tne pAmaly (ocul authonties (or
hurougns) witnin tne area of its junsdiction.

‘nsofares the more rursl areas are concemned,
the ANC enwisages the creation of larger
cogrzphical f{orms of local govemment:
iSinSt  counciis. The similanty wia
mciropolitan government lies in the fact that
mere would e two levels of decision-
Tukng, powers and {uactions within such
<istnct counctls: that of the counal itself, and

e ks (dacas s o) Llllege ve viauldl ww e
However, the distnct council is scen s
-onstituung  pant ¢f the third tier of
Lovemment within the overall constitutcnal
tmmework.

funher acnton needs to be pad o the
~ossible form and rclauonship between the
.ire and Grst tiers of government.

Finaily, itis wonth recording the ANC's view
nat we envisage @ significant role for aivil
saciely a1 ensunng  that  all  tems  of
fevermment - and the relatonship berween
sutn tiers - become and remain transparent,
sensitive, accountable and democratic. In our
eomeephan, aivil seciily wwbiaces Jdiveiac
nodies such as religious organisations, trade
<fions,  civic  assoctations,  professional
codies,  student  orgamusations,  cultural
croups,  organisations of the  disabled,
snoting bodies and the women's movemen.
They wouid be independent of the stale and
Deir nght 1o exist would not be dependent on
:ne authonsation of the state.

Arihe same ume they couid collaporate with
ine siale in secunng the objectives of the
consiteuon,  parucularly  in relation 1o
Juuranteeing basic treedoms, securing social
-<vancement. heaiinyg the divisions of the past
-n<¢ promoting  religious, cultural  and
anguistic aghts. Co-operation with the state,
nowever, will ot mean co-option by the state
or sudardination to it. These bodies must
‘clain their Aght to cnticise stale actions, 10
cemund :mproved performance, and to make
proposais for reforms at all levels of
gevemment,

Law-mzking bodies snculd se required o
keep the public adequately informed on ail
maters affecting the public interest, and 10
make reasonable provisicas for orgamisatiens
of civil society t¢ be heard in reiation o
matters affecting the rights anc expectauons
of their constituencies.




SECTION

FINANCE AND
RESOURCES

A cnuezl component of the balance that
needs 10 be drawn terween ihe powers of
central, regonal ang {ocai goverament within
the Immework of a naticnal, democratic
Constitution lies within the vital :ole of
~hance anc resources. [n thus saclicn. the
folcy document deals with this entical issue,
seeking (o examine the relationship between
Paliical dezentralisaticn and the allocation of
liscai powers and functions detween the ters
of govemment.

3.1 Fiscal Decentralisation

Given  the  impenmaance  of econnmic
~ensiceraticns and the fact that fnance is in
T1any cases the real key (0 political influence,
“is viial (nat the manner in which the new
~onstitutior. deals with decentralisation of the
18C3i system (s conerent, and coasistent with
e desired  structure  of political
Cceenirzlisation. [t must be appropnate (o
modern  economic conditions, seedng i«
¢nnunce  democratic accountability  while
éncunng that tho publie rosources of the
-untry are shered fairly amongst the whole
nopuiation.

111 Anemphasis on local controi

The siarung point should be 3 strong
emphasis upon the need to sweagthen local
sontral over ihe use of public resources. This
2%ips 0 ensure that usage 13 cificiently and
ippropnately tailcred to local conditions.

- DSNAT IO

MRl (e !
ANC Regional Policy

The [ink between raying
puolic services must he Tecogrused as an
-miporiant element in the strengthenung of
democratic accountabiiity, and is most zirecr
at the [ocal level,

'8xes anc recziving

3.1.2 The constraints on

decentralisation

However, there are substantial consirains on
\ne extent 10 which the Sseal sysiem can se
-cetninulised, WIlle (hese ':avc aiwavs
existed, they have grown more compelling in
“ecent decades because of the rapid increase
n the motility of goods, people, services angd
infcrmation, and the conseguent
‘ntensificadon of the nagonal integraton of
‘he  South  Afncan sconomy. Pslicie
intrarhiced in Ane part Af tha anne o
Rave impact on other areas.

Fiscal dezentralisation mus: no cempromise
the capacity for the authorinss 0 exercise
sound management over ihe cconomy as a
whole. A prercquisite, for exampic,
impicmenting effective policies 10 conirol
inflation and unemplovment levels s that the
utonomy of decentralised governmen: over
taxaton, spending and borrewing must not
clask with effective overall management

ne
-l

Local and regional governments should be
tmpowered (0  borrow, for capital
expenditure only, subject 10 the approvai of
natonal government and the Reserve Sank .
respect of external borrowing; and subject
the authorisation or approval of natienal
govemment in respect of internal berrowing.

Fiocal doecatralisation should 8uaid unuinise
aliowing 100 many  distontions ‘0 be
introduced into the economy which preven:
resources from £owing 10 best use. The
more taxes differ across different areus, (n
more the flow of resources across the country
will be inefBciently distorted. Allowing
regions and local autherities oo much power
10 distort economic conditions in their favour
could lead to chaotic results as each authonty
ccnuoually tncs to outde its neighboury, [f
Susinesses are to compete effectively, the

Page 9
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=xient 10 which regional and local authenties
snoulg alowed 10 compete must 3¢
l.mited. Linked to thus is the need tc even the
responsibility {or redistnbution acrcss the
shunty as @ whole. Micro ang
mucrocconomic distontions could anse (f
cusiness and the weaithv in some parts of the
country ere forced 0 bear a greater
responsibility for deaiing with the country's
poveny and inequality than in other pans; or
il the poor 13 some areas are treated worse
than others. It would also lead o
ncflicient and undesirable migration of beth
the nch and oor.

ne

"
ey

L

The neesd 10 place et zatuenal ievel the key
responsioility tor effecting and co-ordinating
redistnbution, s parucularly impogant :n
South Afrca - given the severe spausl
imbalance between the iocation of needs and
resources.  The level of inequality :n
cOuntry compromiscs the extent to which
Jcoountability can be based on a  direct
relancnship terween payment of taxes and
recerpt of puthic services.

rma
991

Thus, more important even than the call for
ofe city onc tax base' is the need for ‘'one
COUNLTY one tax base',

Ralnnnina the awner Hi sagisymuw sq _eranes
vanations which can be permitted in the
srogressivity of taxanon, but alse constrains
\he autonemy which can be given to different
reglONS OVer hOw resources are spent. To a
.arge extent it 1s the nature of the overall
package of public goods provided by the
Juthonues which determines the extent of
redistnpulion:  for  example, spending
rINeurels e.usm'iug xoud  plary
ccucauon for all has greater redistribulive
cuntent than subsiding universities.

&y

Bv the same token. fiscal decentralisation
should not compromise the capacity for
voherent natonal policies on urbanisation (0
5¢ implemented.  Allowing regions 10
compete 10 making themselves as unaractive
as possible 10 poor incoming migrants in the
hupe b diey will yo clsewhere will make

) S N S

ccherent urbanisat:on policies impossibie.

2

3 Technical constraints

on devolving taxes

The nature of most of the signifizant waxes
makes 1l impossible o gve much pewer o
.cwer tiers of zovernment over kow they are
levicd, For ecxample, given the rauicnai
integration cf the South African economy,
ailowing VAT w0 be levied at different rates
in different regions would lead 0 enormous
administrative difficulties. Even where i1 s
[evied at the same rate, identifying in which
regon the many fimms which  coperate

catonally actually 'add value' would e
simost impaossible.

For sumular reasons company (ax can alsc not
be assigned o any particular region ot
iocaiitv: while assigning customs dunes 1o
carucular regions wouid be very aroitrary.

Simiar difficulties are to be found with
income tax; it is cfren difficuit to idennfy
clearly where income is actually eamed
Furthermore, where income tax rates arc
ciffereat in different areas, ensuring that

eeoRle deat regisier for fax numnsas i inw
would be a difficult policing task.

The problems of assigning fixed propeny
laxes, such as rates, to a particular area are
much less severe, making them much better
candidates for devolution to dccentralised
levels of govemment. Some excise duties,
such as fuel levies may aiso hold greater
noteatinl far Aecentralisation.

A distinction needs to be drawn between:-
assigning particuiar taxes, such as minng
taxes, 10 the region or local area in which they
are supposedly generated, allowing eaca
repon 0 see its own rate; and - assigrung
panticular taxes, levied at a uniform rate
natonally, to a whole level of govermment. n
this case some formulac would be reguired to
enrure that the ravenuo 10 chased [airly
berween the ditfcreat governments ot that

Fage 10
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In ciiner case,
a2 Wwav n

conditions

onsiceration must be given 1o
&m»h changes in economic
csuld :r.zcrf:re undul_v in the
ciduonstup  berween  diffcrent levels of
sovemment. FOr example, Over recent vears
ihe conmbution of minng taxes to the total
1ax pool :n South Africa has ceclined veny
sicuficantly, while tn ‘e coninbution of ineame
@x and GST/YAT ras rsen.  Had a
paricular  level of government been
depencent Xainly 01 milng taxes, ‘or
perform would have

=]

3.3 The need for fiscal
transfers to effect
decentralisation

<N LBCve lrguments make it ciear that, as at
cfesent, considerable nauonal control needs
1> 0¢ =xercised over the overall fscal sysiem,
aRC iRet 2 large proportica of taxes will
mevianiy have 0 be collected at national
ovel. However, 1o accommodate a more
substanual and effective decentraiisation of
noutical power than exists at present, betier
'cc‘umsms will need to be found for
2nsTemng [sQuress from the natinnal fisrus
o icwer levels of govermment than have
2xisted up ull now,
These ransfers will &Il into two  main
-utegones. Firstly, where regional and local
dovermment is  given responsibility tor
‘molementation of nauonal policies, transfers
will kave conditions attached to ensure that
netional policics are inceed adhered to0 in
-mpiementauon. Thus, within cleariv defined
determined parameters,
dzcentralised governments would be able 1o
‘ine-tune the aciual pattern of expenditure 10
suitlocal needs. The majority of transfers are
hikely ic fall into this categery.

Jll\)lldlAY

Other transfers, however, would bave far less
stnngent conditions attached, and would be
aimed at enabling lower tiers of government

-
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¢ implement policies i1 areas where :-¢
consntuuon  gives them powers 1o ac
autonomcusiy. These grants would have o
'ake idic acecunt ihe capaary of vanous
lower Jevel govemments to raise their own
Tesources so inat inequalities ammongst reqions
and locaiities could be counteracted.

3.4 Institutions for managing
fiscal twansier> and the

decentralisation of taxes

Civen that :he way in which respons:bility
and cenrol cver the transfers 1s exerciseg
affects the reladonship between different
ievels of govemment, it would be unwise 13
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