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?.0. Box 19172, Domerton, 4018 

Fax No. 031- 301 4341     
  

  

MEMORANDUM 

TO: PLANNING COMMITTEE 

MULTI - PARTY NEGOTIATIONS 

FROM: NATAL INDIAN CONGRESS 

TRANSVAAL INDIAN CONGRESS 

DATE: 13 MAY 1993 

RE: SUBMISSIONS TO TECHNICAL COMMITTEE 

1. We refer to the circular from the Planning Committee dated 11 May 1993 

inviting participants to make submissions to the Technical Committee (TC). 

2. Atthis stage we wish to submit an outline of our submissions to the TC's. Our 

submissions will be made to the following TC's. 

Violence, Constitutional Matters, Fundamental Rights During the Transition, 

Transitional Executive Council. 

3. The following is an outline of our submissions to the above mentioned 

Technical Committees:- 

4.  VIOLENCE 

B Causes of Criminal and Political Violeace 

b4 Mechanisms to Combat Violence 

. Mechanisms for an Anti-Crime Coalition 

* Mechanisms for Community Policing 

. Mcchanisms to Combat Political Violence 

National Peace Accord 

Joint Control 

Improving Policing Resources 

Retraining of Police 

Independent Monitoring of Investigations. 
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s.  CONSTITUTIONAL MATTERS 

Form of state:  Central & Regional Government 

Constitutional Principles: 

. Affirmative action 

B “Minority Rights™ 

Y Other Constitutional Matters 

6. FUNDAMENTAL RIGHTS DURING THE TRANSITION 

7. TRANSITIONAL EXECUTIVE COUNCIL 

Additions to the Terms of Reference:  a) Levelling the Playing Field 

b) Creating a Climate of Free Politi- 

cal Activity 

Composition 

Sub-Councils: 1o include Education 

Decision Making
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GENDER 
ADVISORY 
COMMITTEE
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.REPORT OF THE GENDER ADVISORY COMMITTEE TO LODESA 2 

Zue 10 ccormous pubiic pressure about the lack of represeawation at CODESA of womer. +no form 33 7% o 
ine population. and subsequeat sSUggestions and SUDMuSSIONs OY wWomena s Orgamsalions. poLiticai parties and J(2er 

>rgausations. tne Management Commurtee of CODESA decided to form the Geader Aavisory Comumuttee. Tne 
CAC is a suocommuttee of the Managemeat Comunuttee carged with the special task of [ookuiny 810 the == 

2t Rzference, munutes and decisions of each of the Working Groups. and those of the Managemeat Commutize. 

and advisung oan wteir geader impitcauons. All CODESA participaats have so far seat represeguatives 10 tae GAC 
~1th e exception of the Bophuthatswana and Veada Governmests. 

The GAC met for the first time 0oa 6 Apni and has diligeatly studied the Terms of Referenace. munutes and Zost 

2f the decisions aiready taxea by the Worxing Groups as well as wnternal and external submussions frem 

‘~omen's orgamusauons and political parties. with an ususuai spunt of uauty. The GAC 2as reached :onseasus 
o0 many 1ssues. DUt conseasus was aot reached oa odhers. 

ONVPNT N e



RECOMMENDATIONS AND ADVICE ON THE GENDER MPLICATIONS OF [SSUES 

. RAISED ON WORKING GROLP 01 

The Free Political Participauon of Women 

Noting the Terms of Refereace of Workuag Group Ol {tems [ 1 3 (k). 'prand o0 22 S 

eacg gs tae roilowing: 

The nghts of access of women to public facilities a0d meetng veques saculd e 

easured. as sgouid their nght to meet with political argamusauons. . =s 

recommendation 1S necessary sO (st women <an participate witdout fear acd on an 

2qual footng w the poiitical process. 

The nght of access of poiitical orgamusanions to public facilities. and thetr nght @0 

meet with potegtial voters. s meaningiess uniess womea Ty parmicipate o e 

democratic process on an equal footng without rear of pubiic or pnvate tarassmest 

and wtimudatioa. 

That the roies meationed here ([tem 1. 1.4 (0) of the Terms of Refereace of Workng 

Group 1) concernung educative and wnformative Sampaigns sQOUId De 2roaceasd =3 

\aciude specific educational campaigns wformung women Of. water i1a. (3eir NYLL 3 

vote. particularly \o areas whers womea are uniikely to be reacded Dy usudi mediad. 

Agreements on Political Indmidation and Women 

With regard to the agreement reached by sub group 2 of Working Group | on the Definition 

of Political latimudation. g GAC recommends that the following additions de made [0 tne 

activities which would. as per the aforesaid agreement. de coasidered. o particuiar. as formas 

of political inumidanioa (refer to (tem 4.2 of the Minutes of the meeting of Sub-Group 2 of 

Working Group L. 2 March): 

.2.1 To compel women. both withun and outside the home. by virtue of tae “power’ 

vested 1a mea With whom they may associate. to adopt a particuiar poutical positica. 

or to simularly preveat womea [Tom eagaglng o [ree politicai acuvaty. 

To use political patronage w any form that threateas or demues an uadividuais 

political, social and economuc ngats. especially goung that women are frequeatly tae 

vicums of such practces. 

1.2.3  To sexually barass any wndividual and thereby prevent hm/her from the freedom of 

the nght of expresaion/ opuaica, associauon and movement. 

With regards to item 1.3.3 above the GAC defines sexual harassment. n gemerai terms. is 

sexual advances without express coasent. including wnaueados or language of a detamatory or 

offeasive aacure. 10 all spoeres, inciuding polincal. social and ecogomuc life and o the media. 

Agr-nmo(thlnwpnudooo(thNndomlPuaA
mrd 

With regards to agreemeats resched by Sub-Group 2 of Working Group | re tde 

|mpiementation and wterprewanoca of the Natooal Peace Accord. h¢ GAC recommends t2at 

the followwng additions be made (refer 0 [tem 6.1.6 and [tem 6.4.1, respectivety. Of B¢ 

munutes of Sub-Group 2 of Working Group 1. 0a 7 Apni):  



1.4 

1.5 

s
 

o
 That tne rerereace (0 C3usuness reoresequatives’ g Jlause T 4 4 Y oor oot 

NPA me nterpreted !0 (ociude represedw@lives (rcm orofessiCnal il 

~0men 3 2rganisations. 

.32 The \NPA make soecial efforts t0 :nciude reoresentatives Of r2ienant 

and trnbal autnonties 

L_DORC struccures. 
    iocal women s structures a0 all RORT L 

1.3.3 With regards to item |.4.2 above (and with specific refereace 12 =T 

6.1.6. 6.3.2. 6.4.2. 6.5.2. 6.6.2. 6.6.3 and 6.3 of the zunutss ! nz 

rmeeting of WG1 SG2. 7 Apni) the GAC recommends 2at as zart 7 s 

\nput oa the (aterpretation and implemenuation of the NP A Working Crous 
| recommend that women be wiciuded w1 all structures created by 122 V22 

RDRC's and LDRC's to easure that geader implications ot ail decisions ang 

functions of these structures, are coansidered. 

On the Security Forces, Free Political Activity and Women 

Noting that the many acts of violeace commutted agmnst womes allegedly by the securty: 

forces are a source of grave concern. tie GAC recommends that: 

1.4.1 any such cnme be immediately invesugated: 

1.4.2  violeat cime agawnst womeg be treated with stncter and more stnageat Jiscidizan 

action, 

1.4.3  whea searches of homes are coaducted, women police must accompany maie 20l 

[.3.4 the positon of hugh ranking officers who are unable or uawiiliag to manawl 

adequate coatrol over their forces be urgeatly reviewed: 

1.4.5 any peace keepung force shouid wnciude women withun thetr structures at ail ieveis. 

1.4.6 the geader seasiuvity of thesa forces (refer to item 1.5.5) be moautored: 

1.4.7  all individuals be wnformed of thetr nghts with regard to the roie and functicas of 

these forces (refer to item 1.5.5); 

1.4.8  these forces (refer to item 1.5.5) be trawned to be gender seasiuve and to easure (2at 

they do not violats the nghts of womea. 

Noting the lack of agreement un Working Group | over the defirution of political pnsoners. 

9o fecommendatiogy with regards (o the gender (mplicauons of thus 1ssue could de agreed 

upog. 

The GAC also recommends that any Secunty Force established 1 the country. inciuding the 

TBVC sutss. must begin 0 immediately redress raics and geoder :mbalances bo i deir 

composition and functioning & all levels and wtroduce 2 Code of Coaduct and gorms »@c2 

will creats confidence amoung all the peopie of South Afnca. 

Working Group 01 Terms of Reference 

The GAC proposes that [tem 1.1.4 (c) of the Terms of Referencs of Workung Group O1 

should be amended to read as follows: 

*The amendment aad/or repeal of aay remaiung laws culianng aguast free poiitical



actvity wnciuding the =himuoauog of racial and gegcsr 31T TU2ACTY AW s 
  

The Media in the Transition (Recommendation to Workuing Croues J1 & - 

—ne GAC recommends that Working Grouo | and Workiag Group J agrae 2000 4 20Utd - 

aeutral (ndepencent Communications Autnonty wruca snail. 

:nciude gender SOASCIOUS persons: 

racilitate media access (Or womea: 

momtor and discourage sexist programmes. articles and adverusung. 

2ncourage goa-sexist. aoa-discnmunatory publications: 

sasure the participation of women oa ail media bodies. it all levels: 

Jrgamuse that radio and television programmes which educate women about the democraul 

process and their ngat to parucipate therewtn without fear of wtimudation. are prepared 45 3 

matter of urgeacy 
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Recommendations and Advice un the Gender [mplications of the [ssues Raised in Workung Group 

N2 

Consututional Principles 

The CAC advises that 

- 
101 It fullv suppors a justiciable Bill of Fundamenwi Human Rights to 2e atiagzsc 12 e 

coastitution. L 

2 

—
 ) 2 [t fully supports the coacept of a quaiified Equality Clause w the 3uil of Rigats aza 

the Coastirution. 

213 [t recommends that Working Group 2 address the problem of redressiag aad 

elimunating geader wnequalities. 

1 - [t recommends to WG 2 that they taks gote of the desirability of a document 

cootaiung a set of ideals regarding geader issues. wiuca sdouid be accepted by 1 

furure Coasticution Making Body as a document (0 De usad Dy the JOurts 0 assist 

women 1 claimung and exercising their nghts under the coastcution and 3Bul ot 

Rughts to easure geader equality. 

3 21,5 The GAC further recommends to Workung Group 02 that the Bull of Rugts aciuce 

sorme form of ngats and procection for cwidrea. 

Constitutional Language 

The GAC recommends that the terms *men and women® and "men. womea ang shuldrea’ e 

used wherever respectively appropnats. \ the drafing of the Cogsuruuioa. in place of 2¢ 

terms ‘peopie’ or “persons”. 

On Agresments Reached Regarding Constitutional Principles 

Regarding the ‘Provisional Areas of Commoaality that Already Exist* o Workung Group 02 

as adopted by the Steering Commutes of WG 02 ca 27 Apnl, the GAC recommeands tae 

following (refer w0 Documeat prepared by the Steening Commurtee of Workuag Group 2ca 27 

Apnli): 

2.3.1 [ltem 1.1.3 should be amended to read "The diversity of laaguages. cuitures 

and religioas wiil be acknowledged. w - -sexist 

ponciples of the Cogsution,” 

2.3.2 ltem 1.1.7.1 should be amenided to read A judiciary that wiil be 

\ndependent, non-racial. mparual, genger seayiuve aad Wciusive of 

womeg. * 

2.3.3 ltem 1.1.7.2 should be amended to read ‘An eatreached and justiciabie 

Bill/Charter of Fundameawl Rughts, wiuch wil] protect tle N2t Of womeg 

and chuidres.” 

2.3.4 [(tem 1.2.2 should read °At each level thers shall be democratic 

represeatanca. W - se ve cipies.” 

2.3.5  ltem 1.3.1 should read °A new comsurunoa shall provide for erfective



Samicizalion Of JunonMty 2oi1tcal parties 108sisieal ~id Jemocracy aon- 

raciaiism and ncn-sexisam’ 

Cunstitution Making Body' Process 

4 The GAC recommends that wnen drawung up (ne zlectoral orocagures. Tetnods 

should be sougat to encourage rull parucipauoa of wormea. Trus 5A0UiQ aCeLy 12 2Cin 

.gcouraglag women to exercise their political Agats (0 ampaign a0d sdng for 

election as well as to vote. These provisions would Laciude. amoag dt@ers. squtatiin 

programumes. eiiminatcn Of sexuai barassmeat (refer 0 item |.3). Jrawing oo 7 

ciectoral lists and giving women reasonadie exposure (o (3¢ Zedia. 

The GAC strongly recommeands that all parties waclude 2 fair proporton of ‘+omen 

0 their eiectorai lists. [t 1s esseatial that women are evealy distnouted witiun (2¢ 

lists. to easure their wclusion wa the elected dody. 

The GAC recommends that any commuttees set up by the Coasututioa Making 3odv 

must cootaln an adequate aumber of womea. 

The GAC recom.m& that the Coasticunoa Making Body saouid ccasider a sud- 

commuttee to momutor aad raise geader issues W tae drartuag of tae Coastitution aod 

tae Bull of Rughts. 

The above 4 proposals shouid apply to furure elections at a local. regronal aad 

natiooal goverumeat ievel. 

 



*..Recommendations and Advice on the Gender Impiications of the [ssues Raised in Working Group 

03 

3t The Funding of Programmes for Women 

The CAC advises that Working Grouo 3 reach an agreemeat on the 2macioie >f fungizy g 

srogrammes (O ensure the Meamungrul Participation . a0d eQuUCation 300Ul (3¢ JeMOCralis <ieeiirdl 

crocess. 

{n order that women be timeously informed about the franctuse. acd thus enabled o particioats .2 

‘Atenm eiections without fear Of pressure Of tIOUAANIOA. It is suggested INal suca agreemedl 2= 

expeditiousiy coaciuded. 

3.2 The Technical Report to the Steering Committee of Working Group 3 

The GAC advises the Techmcal Commuttee, Working Group 3 and its Steenng Commuttee ca :ne 

foilowing pouwats concerung the Tecamucal Commuuee's recommendations made oa 27 Apni: 

32.1 (o addition to [tem 7.1 of the report: 

** Shail inciude women w its composition. 

w
 

R
 

"
 {tem 10 of the report should state: 

*The transitional executive strucrure will be coasucuted by legisiaticn agreed 12 7y 

Codesa. wiil have a muiti-party character. \cludiag women and be . . : 

3.2.3  The reference to “persoas’ ia line 14 of [tem 10 of the report shouid be repiaced dv 

a reference t0 “mea and womea'. 

3.2.4 Line § of ltem 14 of the report should read: 

*Save for agreement that the TEC must bave multi-party chanacter. iggluding womeg. 

the preciss critena . . .° 

3.2.5 [tis siso recommended that the proposed TEC shouid wciude 3 Gender Structure. 

the exact nature of whuch 13 sull to be determuned. 

33 Women and Local Government 

The GAC advises that special mechamusms be created Lo promote the parucipation and represegution 

of womea 1 local government structures, sO that (hess structures more ciosely reflect tne geager 

composition of the populacs. 

Any projects undertaken dunng the lifs of CODESA and the lotenm or Future Governmeants shouid 

be aimed at the Lasrests of all groups 1 local communities Wciuding Womea. 

3.4 The Media in the Transition (Recommendanca to Working Groups 01 & 03) 

The GAC recommends that Working Group | and Working Group 3 agres upoa & politically aeutral 

(ndependent Communicanons Authonty whuch shall: 

* inciude gendsr coascious persoas: 
= facilitate media access for womea: 

* momitor and disCourage sexist programmes, articles and adverunag: 

1



2acourage non-sexist. non-discnmupoatory pudiicatons: 

2nsufe (3e participation ot women on ail media podies. at ail levels: 

Arganise that radio and feievision Crogramumes whICA 2ducale women 100Ut the 2emCerits 

process and thetr NNt 0 participate taerein witAOul fear Of (ALTULALICE. afe Dr20dred as 4 

matter of urgency 

3.5 \Women and the Foreign Service 

Noting that South Afnca’s foreign reiations have mawnly beea coaducied by mea. as 'rom 32 .2i2m= 

govermment women saould be trained. ¢mployed. promoted a0d recogrused 00 an 2Qual Pasis wita Ti2n 

within the dipiomatic service. Any existiag discnrmupatory regulaticas and practices witd respect @2 

Jender ana race 1o South Afrca s foreign service need to be removed. 

3.6 Land and Women 

The GAC wishes to place oa record that go consensus could be reached on tne¢ foilowwng proposais 

concermung land and wormea: 

Proposal 1: That Working Group J suggest an urgeat Commussion of Eaquiry wto legislation whuca 
preveats women s access (o land ownerstup W South Africa and the TBVC states. and tnat the results 
of such an eaquiry be immediately embodied un legisiation. 

Proposal 2: That Working Group 3: (1) look wato those laws wiuch preveatv lalubit womea s ownersnio 
of or access to iand wn South Afnca and the TBVC states. with the watention of ameading Or reoeainy 
those laws and (2) that there should be an immediate moratonum oa the sale ang traasrertal of ail sate 

property to pnvate or corporate individuals and orgamusarioas.



General Recommendatons to Codesa (to all Working Croups) 

40 Non-Sexist Language in CODESA documentation 

The CGAC recommends that CODESA documeats saould explicitly define tne word “dersca’ is 

refermug o bOLN men and womean. 

4.2 Gender Discriminatory Legislation 

The GAC recommends the repeai of all legislation wn South Afnica and the TBVC states wmua 

discnmunates oo the dasis Of race, creed Or gender whuch Circumscnpde and impede I3 

poiitical. sconomuc or social acuvity. We suggest that thus be atteaded (0 by 2 geaerai .aw 

asserting certawn basic civil and political nghts. combuned with 28 omaubus (aw repeailng ail 

legisiation W accordance with a schedule of Acts to be provided by the GAC. 

We advise Working Groups |, 2 .3, 4 and § to assist w the identification ot such legisiatioa. 

Conclusion and The Way Forward 

{a conclusion. and wa view of the short penod of tims which the GAC had had at its disposal. the GAC 

wishes 0 poiat out that. as of 7 May, proposals and recommeadations on the proceeqings of Working 

Group 4 and S have got yet beea formulated. and that there are ceriun areas w Oter Working Greuos 

on which consensus has oot yet beea reached. The GAC wouid also wish to ook at oreseat 

discnounatory iegisiation which needs to be repealed or amended. The GAC theretors recommenas 

that 1t continues with its work after CODESA (I both un terms of uncompieted work. fsed-bacx oa its 

submussions from the reievant Working Groups and forthcoming agreemeats manaiag (rom :2e 

vanous Working Groups and commuttees.
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Parxtown 292 M.A.McLOUGHLIN e A10 
Jorannesourg 

Attorney, Notary & Conveyancer Teeonone. (01| 728-83152 1 
Fax (Q11: 728-2923 

Michaet Arthur McLoughlin 

Qur Ref: 

Your Ref: 

22 Box 2299 

Parxview 2°22 

M A MCLOUGHLIN/W11 MAM-M66 phs gl 

The Chairman 15 April 1992 

Group 3 (Constitutional Affairs) 
CODESA 

P O Box 307 
ISANDO 

1600 

Dear Sir, 

re s CONSTITUTION AND BILL OF RIGHTS 

the 30th March 1992, would you please inform me why tne 

deliberations at CODESA seem to be shrouded in secrecy, and 

why the Media and the public are not allowed to report on.cr 

observe , respectively, the deliberations. It would seem tnat, 

in an open democracy, the people should be informed oI tne 

deliberations towards achieving a democratic government &t 

each step of the proceedings. I do not believe that any ot 

the parties at CODESA have been given carte blanche to decide 

for their respective contituencies on the final format of any 

proposed constitution. Accordingly, unless the deliberat.ons 

are aired publicly all along the way, the people will | 

merely presented with a fait accompli on which they will 

expected to vote without having had the opportunity 

providing input into those deliberations at each stage. 

With further reference to the above matter and my letter o 
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I look forward to hearing from you in this regard. 

Yours faithfully 

Dats Rec'd @ 23lae..... 

/
 

Date Ackn ¢ .'L.‘*.lhl‘.
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MAMC UGHLI 
ms.nt § e g eerete aeimle winSS 

...... ...... 
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SOUTH AFRICAN GOVERNMENT OFFICE 

- WORLD TRADE CENTRE - 

    
  

18 May 1993 

Head of the Administration 

Multi-Party Negotiating Process 

World Trade Centre 

Dear Dr Eloff 

SUBMISSION BY THE SOUTH AFRICAN GOVERNMENT FOR THE 

ATTENTION OF THE TECHNICAL COMMITTEE: CONSTITUTIONAL 

MATTERS 

1. Attached is a submission by the South African Government entitled DRAFT 

LEGISLATION FOR THE REINCORPORATION OF THE TBVC 

STATES INTO THE REPUBLIC OF SOUTH AFRICA. 

2 Kindly transmit the document for immediate attention to the Technical 

Committee. 

Yours sincerely 

T OFFICE: WORLD TRADE CENTRE 

   



  

DEPARTEMENT VAN BUITELANDSE SAKE 
DEPARTMENT OF FOREIGN AFFAIRS 

14 May 1993 

Head : Administration 

Multiparty Negotiation Process 

WORLD TRADE CENTRE 

Dear Dr Eloff 

REINCORPORATION OF THE TBVC STATES 
  

The Government hereby submits for consideration by the 

Technical Sub-Committee on Constitutional Issues a proposal 

in the form of draft legislation for the reincorporation of 
the TBVC states into the Republic of South Africa. 

The existing constitutional situation will require 
legislation in order to effect the process of 

reincorporation of these states if and when agreement can be 

reached on their future. Agreement is necessary as the 
South African Government cannot unilaterally effect 

reincorporation. 

The proposed legislation enables the State President to 

reincorporate, either simultaneously or separately, by means 

of proclamation, those states with whom reincorporation 

agreements are concluded. Such agreements are to be given 

the force of law through provisions of the enabling 

legislation. 

As an interim arrangement it is envisaged that those states 
being reincorporated into the Republic of South Africa will 
enjoy the status of Administrative Territories which are to



be governed by Administrators-General. Further provision is 

therefore made to enable the State Preside t to empower such 

Administrators-General and Administrative Councils with 

executive and legislative powers necessary to administer 

these Territories. 

Provision is also made for the granting of South African 

citizenship to the citizens of the TBVC states which will 

take place simultaneously with reincorporation. 

All the current laws and regulations applicable in these 

Territories, not exclusively transferred to the 

Administrators-General or the Administrative Councils, as 

well as all treaties, conventions and agreements in force 

between these Territories and the Republic of South Africa 

at the time of their reincorporation will be retained until 

they are repealed or amended. 

Finally, the legislation proposes to repeal those laws, 

including the Status Acts, necessary to effect the 

reincorporation. 

It should be noted that this is a proposal within the 

framework of the legal requirements necessary for the 

reincorporation process and could therefore serve as a basis 

for discussion in the Sub-Committee. The law advisors of 

the Department of Foreign Affairs are available should any 

assistance or further elucidation be required. 

Wwith kind regards 

Yours faithfully 

  

R F BOTHA



BILL 

To provide for the incorporation of certain territories in 

the Republic of South Africa; for the establishment of 

Administrative Territories; and to provide for incidental 

matters. 

BE IT ENACTED by the State President and the Parliament of 

the Republic of South Africa, as follows: - 

Transfer of certain ter-itories to Republic of South Africa 

L (1) The State President may from time to time by 

proclamation in the Gazette determine that the territory of 

the states described in Schedules 1-4 shall from a date 

mentioned in such proclamation be reincorporated as part of 

the Republic of South Africa. 

(2) The transfer of the territory of the states described in 

Schedules 1-4 shall be subject to the terms of this Act and 

the provisions of the Agreement reached in this regard 

between the Republic of South Africa and any of the said 

states: Provided that the said Agreement or Agreements shall 

from the date fixed in the proclamation issued under section 

1(1) and whereby the Agreement or Agreements are published 

have the force of law in the Republic. 

(3) As from the said date the Republic of South Africa shall 

have sovereignty over and shall exercise authority in the 

territories of the states in regard to which a proclamation 

has been issued under subsection (1).



Establishment of an Administrative Authority with an 

Administrator General, Administrative Council and Executive 

Committee 

2.(1) The state thus incorporated shall from the said date 

be deemed to be an Administrative Territory as envisaged in 

this Act. 

(2) The State President shall after consultation and with 

regard to the provisions of the Agreement mentioned in 

section 1(2) appoint an Administrator General for an 

Administrative Territory who shall act as the chief 

executive officer of the Administrative Territory. 

(3) An Administrative Council shall be constituted for an 

Administrative Territory in accordance with the provisions 

of the Agreement mentioned in section 1(2). 

(4) The Administrator General and the Administrative Council 

shall on the basis of consensus be jointly responsible for 

the exercise of all such functions and powers conferred to 

them under section 4. 

(5) An Executive Council, appointed from the members of the 

Administrative Council in accordance with the Agreement 

mentioned in section 1(2), is constituted and assist the 

Administrator General in the exercise of those powers 

conferred exclusively to him under section 5. 

Assignment of matters and related powers to the 

Administrator General and Administrative Council 

3.(1) Notwithstanding the provisions of any other act, the 

State President may from time to time by proclamation in the 

Gazette assign exclusively to or withdraw any matter



including the related executive and legislative power from 

the Administrator General or confer it to or withdraw it 

from the Administrative Council. 

(2) The assignment, conferment or withdraw of such a matter 

can relate to an executive and a legislative power or only 

to an executive power or only a legislative power or any 

part of a matter authorised by such legislative or executive 

power. 

(3) The State President may assign the execution of a law of 

an Administrative Territory to any existing government 

institutions and can for this purpose amend the said laws to 

provide for the exercise and execution of the powers, 

functions and duties of such laws by such a government 

institution. 

(4) A proclamation issued in terms of subsection (1) shall 

contain such transitional provisions as may be needed to 

ensure the orderly execution of the assignment, conferment 

or withdrawal of such matters and powers as well as the 

consequences thereof. 

Powers of the Administrative Council 

4. The Administrative Council in consultation with the 

Administrator General have the executive and 1legislative 

power with reference to all matters or part thereof which is 

not assigned exclusively to the Administrator General in 

terms of this Act and may legislate for the Administrative 

Territory in respect of any such matter: Provided that such 

a law shall not be inconsistent with South African 

legislation.



Exclusive powers of the Administrator General 

5. The Administrator General shall after consultation with 
the Executive Council exercise any executive power relating 
to a matter or part thereof assigned exclusively to him in 
terms of this Act: Provided and unless otherwise expressly 
stipulated that the legislative power regarding matters thus 
exclusively assigned shall vest in the South African 
Parliament. 

Granting of South African citizenship 

6.(1) Every former South African citizen who would not have 
Ceased to be a South African citizen in terms of any 
provision of the South African Citizenship Act, 1949 (Act 
No. 44 of 1949) if any law mentioned in Schedule 5 had not 
been passed, shall be a South African citizen. 

(2) Every person, excluding a former South African citizen, 
who, if any law mentioned in Schedule 5 had not been passed, 
would have been a South African citizen by birth or descent, 
and who would not have ceased to be such a South African 
citizen in terms of any provision of the South African 
Citizenship Act, 1949 shall be a South African citizen by 
birth or descent. 

(3) Any person, excluding any person referred to in 
subsection (2) or (3), who in terms of any law mentioned in 
Schedule 5 or in terms of any law of a state mentioned in 
Schedules 1-4, was a citizen of such a state, may in 
accordance with section 10 of the South African Citizenship 
Act, 1949 apply for a certificate of naturalization as a 
South African citizen, and such application may be granted 
in terms of that section if at the commencement of this Act



such person complied with the requirements prescribed by 

that section. 

Continuation of laws 

7.(1) Any rule of law which was in force immediately prior 

to the date of reincorporation of the states mentioned in 

the proclamation issued under section 1, shall continue to 

be in force until repealed or except in so for as it may be 

amended by the competent authority. 

(2) Notwithstanding the provisions of subsection (1) and 

unless expressly otherwise stipulated, South African 

legislation shall apply to all matters assigned exclusively 

to the Administrator General in terms of this Act. 

Continuation of treaties, conventions and agreements between 

South Africa and states described in Schedules 

8. All treaties, conventions and agreements entered into 

between the Government of the Republic of South Africa and 

the governments of the states mentioned in Schedules 1-4 and 

which are still in force on the date of incorporation shall, 

in so far as it relates to such states and is capable of 

being applied thereto, as from such date remain in force 

until repealed. 

Existing rights, liabilities and real rights in relation to 

the territory of the states not affected by the transfer of 

sovereignty to South Africa 

9.(1) The transfer of sovereignty to the Republic of South 

Africa regarding the territory of the states mentioned in 

Schedules 1-4 does not derogate from or in any way infringe  



upon any burden, servitude or other real right attached to 

the territory immediately prior to the date of incorporation 

mentioned in the proclamation issued in terms of section 

1(1). ' 

(2) Notwithstanding the provisions of section 7(2) any 

right, interest, activity or juristic act granted by law 

that existed or was performed immediately prior to the date 

of reincorporation mentioned in the proclamation issued in 

under section 1(1) or immediately before the assignment or 

withdrawal of powers under section 3, shall exist and is 

valid unless or until abrogated by the competent authority. 

Existing courts to continue 

10.(1) Notwithstanding any contrary provisions, every 

lawfully constituted court having jurisdiction to hear 

criminal or civil cases of whatever nature or scope in a 

state mentioned in Schedules 1-4 immediately prior to the 

date of incorporation mentioned in the proclamation issued 

under section 1(1), shall be and remain functioning in 

accordance with its existing constitution and jurisdiction 

until altered or dissolved by the competent authority. 

Arrangement of matters 

11.(1) The State President may from time to time by 

proclamation in the Gazette make such binding arrangements 

as he may deem necessary to enable or facilitate the proper 

administration of the Administrative Territories as part of 

the Republic of South Africa and may for this purpose, after 

consultation with the Administrative Council, amend or 

repeal any act.  



  

(2) The State President may by proclamation in the Gazette 

make any South African legislation he may deem expedient 

applicable within the Administrative Territories. 

Repeal of laws 

12. The laws mentioned in Schedule 6 are repealed to the 

extent indicated therein on the date of incorporation 

mentioned in the proclamation issued under section 1.61). 

Tabling of list of proclamations 

13. A list of proclamations issued by the State President 

under this Act shall be laid upon the Table of the 
Parliament of South Africa in the same manner as the list 

referred to in section 17 of the Interpretation Act, 1957 

(Act No. 33 of 1957), and if the Parliament by resolution 

disapprove of any such proclamation or any provision 

thereof, such proclamation or provision shall cease to be of 

force and effect, but without prejudice to the validity of 

anything done in terms of such proclamation or such 

provisions before it so ceased to be of force and effect or 

to any right or liability acquired or incurred in terms of 

such proclamation or such provision before it so ceased to 

be of force and effect. 

Short title and commencement 

14. This Act shall be called the Incorporation of Certain 

Territories in the Republic of South Africa Act, 1993 and 

shall come into operation on a date fixed by the State 

-President by proclamation in the Gazette.



Schedule 1 

TERRITORY OF TRANSKEI 

All the land that form part of the territory of and is known 

as the Republic of Transkei on the date stipulated in the 

proclamation referred to in section 1. 

 



Schedule 2 

TERRITORY OF BOPHUTHATSWANA 

All the land that form part of the territory of and is known 

as the Republic of Bophuthatswana on the date stipulated in 

the proclamation referred to in section 1.
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Schedule 3 

TERRITORY OF VENDA 

All the land that form part of the territory of and is known 

as the Republic of Venda on the date stipulated in the 

proclamation referred to in section 1.
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Schedeule 4 

TERRITORY OF CISKEI 

All the land that form part of the territory of and is known 

as the Republic of Ciskei on the date stipulated in the 

proclamation referred to in section 1.



Status 

Status 

Status 

Status 
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Schedule 5 

of Transkei Act, 1976 (Act No. 100 of 1976). 

of Bophuthatswana Act, 1977 (Act No. 89 of 1977). 

of Venda Act, 1979 (Act No. 107 of 1979). 

of Ciskei Act, 1981 (Act No. 100 of 1981).



    

          
       
     
   
       
          

         
     
      
        
    
      
       
     
  
        

   
       
      
      
   
      
     

Schedule 6 

  

No. and year of law Short title Extent of repeal 

  

. Act No. 48 of 1963 Transkei Constitution Act So much as is 

unrepealed. 

Act No. 63 of 1966 Black Laws Amendment Act Section 6. 

Act No. 101 of 1967 Transkei Constitution The whole. 

Amendment Act 

Act No. 36 of 1968 Transkei Constitution The whole. 

Amendment Act 

Act No. 27 of 1970 Black Laws Second Amendment Sections 7, 8, 9 

Act S I o 1 

Act No. 49 of 1970 Black Laws Third Amendment Section 12. 

Act 

Act No. 31 of 1971 Transkei Constitution The whole. 

Amendment Act 

Act No. 23 of 1972 Black Laws Amendment Act Sections 5, 6 

and 7. 

Act No. 102 fo 1972 General Law Amendment Act Section 22. 

¢ Act No. 7 of 1973 Black Laws Amendment Act Sections 7, 8 

and 9. 

Act No. 70 of 1974 Black Laws Amendment Act Sections 12, 13 

and 14.



  

and year of law Short title Extent of repeal 

  

71 of 1974 

9:0f 1975 

61 of 1975 

66 of 1975 

100 of 1976 

89 of 1977 

8 of 1978 

187 of 1979 

110 of 1981 

2 of 1980 

Black Laws Second Amendment 

Act 

Black Laws Amendment Act 

Transkei Constitution 

Amendment Act 

Exchequer Act 

Status of Transkei Act 

Status of Bophuthatswana 

Act 

Bophuthatswana Border 

Extension Act 

Status of Venda Act 

Status of Ciskei Act 

Borders of Particular 

States Extention Act 

Sections 1 and 2. 

Section 1. 

The whole. 

In the Schedule, 

the amendment of 

the Transkei 

Constitution Act, 

1963. 

The whole. 

The whole. 
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Attorney, Notary & Conveyancer 

Telephone (011, 736-3158,3 
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Fax: 011 72¢. 2029 

Michael Arthyr MeLoughiin 
, 

20 Pox 2200 
Paricvigw 122 
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Occex Oxes cex 

Your Ref; M A MCLOUGHLIN/WII MAM-~M56 
JoNennesourg The Chairman 

30 March 1392 

4 Group 3 (Constitu:ional Affairg) 
¢ CODEsSA 

P 0 Box 307 
ISANDO 
1600 

Dear Sir, 

re CONSTITUTION AND BILL oF RIGHTS 

Memberg ¢ the publije were requested and invited tg makse 

ropreaontationa to CODEsA over the delibarationl for a new ) 

constitutjion and pill of xights., 1, accordance with the gaid 

anltatiun and  {nq ap effort vo make a pogsibig contribution | 

to the debate over g truly democratic dispenlation whergby : 

the new Constitution will truly be of the beople, for rhe 

People ang by the Peocple and, {n termg of which, the rulers 

are tryly the servants of the Pecple and nar «n.l 

have the followinq POintae _,- addressan e It has been Suggested, that elements within either the 

SADP of the police Are, with oy without the connivance of 

their SUperiors, actively attempting to destabilize the 

negotiating Procesg towards 4 Just dilpennation for ali. 

Alternatively, that difterent factions amongst the blacks 

are jockeying for Position ang that a "third force - ie 

88sisting On® or other @lement jp this Tegard. Thege are 

not idle allegations and one hag only to look at recent 

Press reports with regarq to TV Producer, gonnp Drury, of 

the BaC'g "Ass {gnment - Programme and, the continued loca) 

-Pe@rception of 
SUCh a thjiprq fozce, to realise that 

certain P®cple are definitely trying to destabilize the 

d-mocratic, negotiating Procesys, Whoever ig responsiblae, 

and ¢ could, {ntg alia, pe the elements ipn the Security 

forces referred Lo, Power needs to be controlled ip a 

new Soyeh Africa, No Conatitution, or Bil] of Rights, 

whethgr Julticiebln OF not, wil) be of any force or : 

if the Armed Forces are controlled, aftcctively, ' 

by one man or, a small Clique of Generalg, Cne shudders 

when g, whole band of ox-Ganorall, Publicly advocatad a No 

vote to the deliberation. at CODESA. AS.Groucho Marx 

once gajig "Military intolligonce is a contradiction in : 

T
~
 
e
 

i suggest/. ., ., 

19 MAY 1963 

A Zl/l 

 



  

PAGE 2 

I suggest that cne way of insuring that a new government is not overthrown by the military, wouid D0 eo decentralise BGcurity & regional basis, zo that no military counci] Ca&n take over the government by way of a Coup d'etat unless such regional military power has the support of the generals from all the other decentralised regions. This may lead to a more expensive nilitary establishmept hut, will be well wort the cost f democracy is to be ensured. I have, to date, not heard any of the leaders various CODESA comment 
Africa and, 
a good 
constituticn 
issue needs to 
debated at CODESA, After all, 

® to be the guardiang cf the constitution and the bill of rights who, 1{n turn, is to control the Armed Forces? They should bpe sutbject to even more stringent checks and balances than Parliament, to avoid any abuse of power. 
"THE NATIONAL INTERLST" oty AL INTERLS 

This concept, which is used by governments world wide, including the great demccracies, to cover up embarrassing actions and misdemeanors on their part, needs to be subject to 8crutiny within a true demccracy. Accordingly, will provision be made in the constitution or the Bi{ll of Rightas, for all information under the government ‘g control, to be subject to scrutiny by the courts, (in camera, if necessary), to ensure that "the national interest" i3 not subject to the perverted subjective whim of the state or its officials. I beliaeve that it 4s necessary that all gstate information and documents be fresly accessible to *he pecple, unless thg government or |{tgs nfficialeo, theuselvas, apply to a vonstitutional court for such information or documents to te held secCret, in the national interest. The inconvenienco, to the government and its officials, of having to take positive action, will be far less than the damage caused to democracy if "rhe national inLwrest 1is to ba lefL to the discretion of some politician, who may have something to hide. The US Freedom of Information Act, s a Precedent which should be looked at by CODESA 48 a starting po{nt and could be adapted, in its SCOpe to suit local conditions. 

ADVISORY COMMITTEES ——==2xRI LIUMITTEEBS 

I understand that in Germany the Ministers of 
State/.... 

|9 MAY 1883 

v 21]2  
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State are advised by Committees in their respective areas 
of Iesponsibility. These committees are made up of the 

st brains in the country, whatevar the Political 
Persuasion of the individuals on committess are, The 
Minister may reject ths committees’ advice on any 
particular matter, but does not do so lightly. This is 
just another check against the taking of arbitrary 
decisions by politicians, 

THE AUDITOR GENERAL 

Although the Auditor-General ig only responsible to 
Parliament, hig Position would be greatly strenghtensed 
-and, as a civi) servant, he would be free from political 
manipulation, {f his report to parliament wag given jointly, with @ report from an independent teanm of 
auditors, made Up of respected firms within the auditing 
profession. This would cost extra but, would be mers 
than adequately compensated, by the Prevention of 
Corruption within the Gevernment " and Civil Service. 1 
was recently shocked to read that in one of the 
provinces, less than 504 of the municipalities had 
balanced their bocks for the year or submitted their 
balance sheets to the Province. Some apfarently were more 
than one Year in arrears. This should not be allowsd, I a Municipality is more that 6 months {n arrear, a team of auditors, ghould immediately be sent in and the management committee suspended until the results c? the audit is known. 

RESERVE BANK M
 

As  in the case ur the Rnndeobank, the Reserve Bank should 
be eohpletaely free from political manipulation and the 
constitution "should incorporate provisions 8imilar to those in the German Constitution on this point. 

  

DEFPICIT FINANCING AND MONEY SUPPLY 
  

I believe that deficit financing is wrong in principle and, if resorted to, should be limited to a maximum of of 38 of the gross domestic product and then only for short  periods when an Sconomy is in a recessicn/ depression, An  Act similar to the Gramm Act in the United States, fcrcing the government to reduce the deficit, if this s not done voluntarily, should be included i the Legislative armoury. This type of 
Leglislation would not be necessary, i{f deficit financing is  covered by the Constitution/Bi{ll of Rights. Similarly, money supply should be controlled, and put within {imitl, insofar ajs increases are concerned, 1In this regard, the money supply should be covered by the Gold and Foreign Exchange Reserves to a certain percentage, say, 253, This discipline is necessary, to avoid intlation, which {mpoverishes the Nation, and is a fraud on itg citizens.
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PAGE 4 

EXCHANGE CONTROL H-‘-_ 

This is an iniguitous control brought in by the Finance Minister of the Nazi{ Regime in Germany in 1930's. 1t is undemocratic, and shculd be outlawed in 2 new. Constitution, All arguments for retention of exchange control should bpe seen for what they are - spurious: A citizen who has paid his taxes, should be allowed to invest hig money, wherever hae wishes, particularly, as the world is now becoming a global village. The country's currency will initially depreciate rut, if exchange control is banned in the Constitution, this would bhe ashort term and investment will pour into the country, when investors realise that their irvestments are safe, and  may be repatriated, without any intervention by whatever government of the <day ig in Eower. Similarly, citizens of the countr¥ will not be inclined to ramove their capital as they will be secure, in the knowledge that their money can be moved, without let or hindrance from the government, If we call ourselves a free enterprise economy, we must noe onl{ pay lip service to the concept, but show this clearly by Protecting it within the Conetitution/Bill of Rights, 
THE CALLING OF REFERENDA 

In any truly democratic country, where the will of +he People is to be given expreassion to, the right to call referenda on various issues, local, regiona! or national, should ha #noouraywd, provided, of course, any person or group, wishing to call a referendum, has sufficient support for the i{ssue to be aired. None of the delegates at CODESA who truly believe in a full democracy, should object to the constitution and bill of rights eéncompassing this matter. 

POSTULATEBS OF JUSTICE 1 AND RETRO-ACTIVE LEGISLATION 
Bnclosed {3 an @xtract from Wille's Principles of South Africa Law, 8th edition, pages 14, 13 and 16 which clearly set out the gqualities required by the rnle of positive Law namely, that, all Laws should be 1i- 

  

  

(1) Reasonable 
(2) Impartial 
(3) Certain 
(4) Comprehensive 
(3) Publicly promulgated (6) In accordance with public opinion. 

I believe/....., 

[9 MAY 1993 

A
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POLICE 

A democratic 8o0Ciety needs a dedicated, professional and impartial Ppolice Force which is seen to be such by al: its people, in order to be respected. To achieve this, high standards and high pay are necessary, 
HEALTH, EDUCATION AND HOUSING   

In principle, the Government shduld act merely as a facilitator and catalyst setting down the principles and standards to be met and applied in each of these arsas. It ig not, or should not be, the function of Government to act as the bcnus paterfamiliag providing ail the Peoples needs. The pecple need to be taught how to catch fish not merely be given th fish, is merely given hand outs one never learns and a Nation should have eénough pride {n {tseif for each of its citi{zens to laearn to stand on his T hAr own two feat. Pruvided thig principie accepted, it may be necessary for the State to assist in providing the initial impetus, for instance, by bLbearing the bulk of primary education. Parents should, howsver + be asked to contribute 4 reasonable amount out of their own pockets in accordance with their means . This would not relieve a citiszen of nis own g8elf-respect and pride as well as his obligation for his own family. It builds character and can on Y improve the work and responsibility ethic in a Nation, To say that it is the gtatan responoibility v provide hcusing, education, health and social welfare for its pecple is nonsense. state shculd merely stand as a back stop tc help the really needy and those who cannot, under any circumntanceo, themselves. As stated previously, a conditional period may Be necessary befors this principle of self-help can be fully implemented, because of historical imbalances, but the principle should still e accepted and implemented, in a phased manner. 
I have the following additional comments to make on various portfoliocs. 

4G 

This should be financed nver a numboe &€ gsnezatlons ang bonde ' granted at the finest rate of interest possible, excluding subsidies, and over & period of 50 years through banks, building societies and insurance companies. This finance should be seen as soma form of retribution ®s our fellow Citizens, who have been legally deprived from entering the housing market for so many Years, By the sanme tocken, these communities must bear their responaibility for payment of bond instalmenta, lightr, water and olliwz: wswrvices. 

EDUCATION/.... 

19 MAY 1993 

A 21/L  



EZCUCATION 

In a free enterprise 8ociety, the State should merely sec the minimum standards and principles to meet overall objectives and leave it thereafter, to priva-e enterprise to provide, in whatsver form, the needs of various communities. This is well illustrated in Nobel Prize winning economist MILTON FRIEDMAN'S BCOCK "FREE TO cHoose " where he suggests that & voucher system pe implemented in American 8chodole, in terms of which, each student is subsidised 5y the Stata up to a certain amount, depending en tha level of adum=al ], Lwing sUugnRe. These vouchers can be cashed in at any institution, which may charge, either moze or less, than the amount of the voucher. The institution then obtaine payment for the amount of the vouchers recsived by ‘it from the State and the barent then pays the diffarence, if any. The better institutions will then sell education at a premium, and in accordance with their results and facilities, will receive more vouchers than a school which does not meet the standards required by the community. 8uch—a-—competitive base for an institution, can only be of benefit to the communit{ as a whole. It will also give freedom of choice for different types of education as may be required by parents for their children, In a demecracy, it  should not be the prerogative of the State, to tell parents how their children should be educated other than by way of setting minimum standards! 

AGRICULTURSE 

It must be accapted that a rodiseribul lan of land wily have Lu occur, to correct the imbalances created by an apartheid society. The 1913 and 1336 Land Acts protected the {nterests cf the white man alone and, obviously, these imbalances must be redressed. Scme expropriaticn will be necessary, but farmers should be adequately compensated by the State. Such compensation should, however, take ints account the tax brecaks received by the farmer in terms of 8chedule 1 of the Income Tax Act in setting the level of compensation to be paid. Thereafter, the farmer hould be <treated as any other ‘businessman whose Buccess or failure depends on his own ability and ingenuity. Farmers have in tre past been tos praotected by the State, at the expense of the other citizens cf the country who do not receive the same tax breaks, As 2 result, farmers have been allowed to build UP 8ubstantial capital assets which other citizens have not and, although, their income mey be relatively small, the capital value of ctheir assets have incrsased substantially through the yesars. Any farmer who has not Set aside gufficient reserves from good years, to cover bad years, has only himself to blame in most cases, for the dire straits in which he may now find himself. The market place must be the final arbiter of who should be a farmer or who should not. - 

HEALTH/... 

13 MAY 1393 

A 2'/1  
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HEALTH 

The emphasis herg 8hould be gp pPreventati,gq medicine ang 

Not  curatjve medicing, The State should Provide basic 

clinics througheut the country, together with the 

Necessary educaticn o Preventativae redicine, to change 

the wholeg Culture of health Care, Though+ should he 

given tg Creating incentivas for people to Shcourage thenm 

to lead healthy ] 9 styles, 2 National Health Scheme 

These tierg of Government should hg obliged to run their 

evels of Govarnmont, incorpora:inq the same Principles, 

a8 outlined above for National Government within the 

framework of the COnltitution/aill ©f Rights. LANGUAGE 

I believe that the best way of ensuring National 

idontity, Cohesion and communication within a Nation igs 

through™ a Nationa} language, The only language which 
would asgem to fit the bil} from a Practical Point of view 
would ba Bnglish, 1¢ all the People speak ong languaqg, 
they can idantify with each other meyy f4asily. The 
United Statms of America {a an example of Peoples of 
diverse Netions coming together and being unifieq through 
the uge of °ne language, This in no way means that a 
Particular 8thnic or cultural 9TOUp sheuld not be proud 
of and Cantinue o Speak their own language within thelr 
OWn  communities but {e 4g impractical “to 8xpect the 
Nation as a whole to 8peak. a number of languages. 

Naturally, 1 would expect that in a democracy, a justiclable 

Bill of Rights woulgd be a sing Ua non, tcgether with the 

division of Powers ag Outlined above in national, regional 

and local Politics. I would be pleased to hear that thae 

above mMatters, ¢ not Bpecifically on Lthe agenda for the 

debate within workiugy group three, should be Placed therecr. 
¢t lowever, you 4o Not feel that the issues rajged are of 

sufficient importance to warrant discussion, would you kindly 

let me know, I would be happy to appear before your working 

group, if Tequired, to expand on the themes OSutlined above, I truly believe thar o Constitution and & justiciable Bill of 

Rights, xncorporating all <the checks and balances set out 

above, would be something of which ail South Africang 

could /.., 

19 MAY 1393 
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be truly proud and, would tnsyre that the polies=ians ATvanlc ot the state ably, human nature atil nd power, and as long a lances, gmat out herel: 

can truly s 
1 seems to be g 
8 this is the ¢ 
»r WwWill be nace dedness down To the weakest memper constitution can re ag reed to at Ccope 

ay "I serve", 
uided by greed, 
ase, the rhacks 
ssary to {nsurm 
of society, 1t 
SA, I, for one, be happy to accept my new destiny with pride and to uncder any President, no m I would then push for ] 

e . 

ot think that it would be whole for a transition agreement, {n Principle, ©f democracy evVery one is talkin 

I shal 
brought 

l be glad if you would 
to the attention of all working group three and look for 

Yours ¢ aithfully 

M A McLOUGHLIN 

encl: 
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        M A McLOUGHLIN/W1l MAM-M66 
MR Z DE BEER 

       Dr 2 De Beer 20 April L1993 39 Fntswold Drive 
SAXONWOLLD 

. 2195 

  

      
  
    
   

Dear Dr De 3Sger 

   
   

re : CONSTITUTION AND BILL OF RIGHTS 

  

      I take the liberty of enclosing certain corraspandeance which I - have had wllth <cthe Chairman of the Management Committee of Codesa over the last year, the contents of which are relf explanatory. 

      
              

           

  

      
   NOo doubt, the issues canvassed in my correspondence have been addressed by the Party but 1 feel that, despite the input of the various political parties, the man in the street's visws should be addressed and taken ints consideration, 

          

        
I have always been a supporter of the Democratic Party and its predecessors from the inception of the Progressive Farty in 1859, However, at thisg stage, I feel that, although the Party is prahahly in Practice, Lhw only truly democratic one, it ¢ going to have very 1ittle support Aat the polls unless its image as an elitist white party, suppnrting big busincos, is changed. I believe that there is a lot of truth in the saying that ‘“perception (s reality" and this applies, in particular, to political parties. I believe that if the party were to be perceived to line itself more with ¢the interests of the workers than to the elite and big business, as is the current perception, it will fare much better at the coming elections than it would do in its present form. To achieve this, I believe that creditable democratic black Trade Unionists should be apgrca:hcd with a view to alliances being formed and allegiances eing switched from Cosatu and other Unions. Obviocusly, there would have to be some kind of trade off. I believe that the benefits of a more efficiently run trade union movement which could cffer benefits through negotiation 

     
     
       

      

      
     

               

         
     

  

   
       

     

        
      

  

          
     

       
        

         

         
   

. rather than through confrontation, could eventually build the 
Fazty into one with a dominant role in 8outh African politics. Such a trade union movement would be broadly based and include members from all race groups and the whole political spectrum but the Democratic Party would obvicusly have a lot of i{nfluence through its alliance with trade union leaders of a democratic hus. 

               

              

    

  

At/ oo 

|8 MAY 1983 
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At the sameg time, I believe that the party should cpenly campaign for Anti Trust Laws, the break up of direct or indirect control of the economy by moncpolies and an effective Competition Board in order to level the playing fields. The break up or ‘unbundling" of the conglomeratee would not necessarily mgan that capital formation for big projects would 
be Hhindered. All that would have to happen would be that syndications of companies would joincly tender for international projects through the medium of the Merchant: Banks or otherwise. Whilst thise may not be ideal from the conglomerates point of view, it would probably be hsalthier for the economy as a whole. with regard to Anti Trust Laws, 1 take the liberty of enclosing a copy of an article in the Star °of the 3rd May 1592 which you may not have seen. 

Inscfar as, Proportional representation is concerned, I believe that guch fepresentation should rot be taken too literally, The problems arising from proportional Ispresentaticn in Italy could be instructive and should be looked at, Pcssible compromise betwsen a ‘winner takes all"” policy and proportional representation could be a better bet in the long term. This would avoid a multiplicity of a small parties having an influence disproportionment to their Tepresentation and teing in a position to unseat a coalition government, This may not happen in the short term in South Africa but Planning should be done for the long term. 

I take the liberty of enclosing letters addressed to Codeea/The Multi-Party Forum dated the 30th March 1992 and and 26th March 1993 the contents of which aras self explanatory and look forward to your comments. 

Yours faithfully 

M A McLOUGHLIN 

[9 MAY 1993 
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M A MCLOUGHT.TN/W1l MAM-M(C 
MR M PRILLIPS 

The Chairman 26 March 1993 Management Committee 
Multi-Party Forum 
P C BOX 307 
ISANDO 
1600 

Dear Sir, 

re CONSTITUTION AND BILL QF RIGHTS 

With fursher reference to the above matter I enclose herewith my letters of the 30th March 1992 and 16th October 1592 for e2asa of efermance copioo of whiel whould, howsver, be {n your file. 

My letter of the 30th March 1992 was written in response to an invitation for the members of the public to address Codesa cn issues relating to the Constitution and Bi{ll and Rights. Unfortunately, whilst I asked that copies o©of my letter be Circulated to  all the delegations, I never received confirmation that this was, in fact, done. If it was dcne, then I was studiously ignored by ell the delegations. I trust that this will not be tho case wheu "Codesa 3" commences and that we can expect that the Constitution and Bill of Rights be negotiated <from the bottom up rather than from the tof down, Unless -this s done, and seen tc be done, it is unlikely that a democracy, other than in name, will be the result,. 

Other than centrol of the security forces, my main concern is with control of finances in the new South Africa, It would seem that control of expenditure to prevent corrupticn needs a complete overall. In this regard, Ministers of State must be made personally accountable for the performance of their departments, This, however, will be insufficient on its own. Internal and external auditors should be appointed to continucusly monitor the financial performance of each department on a continuous basis and productivity incentives and bonuses should be given . to civil servants where performance audits show that they have, not only performed within their budget but, in fact, have reduced the department's expenditure P€,¥§§t0C§§§ivoly, have achieved more than was required of them wi nin budget. 1If goals are not 
A | SeelttnY . 1883 
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set and productivity incentives are ot given, we can expect the same, if not worse, inefficiencies and corrupticn {n a new government as exists in the present cne. The Ministers for the Budget and and of Finance should be made mcre accountable for their respective portfolios and, in particular, the expenditure side of the budget should be carefully monitored throughout the year. Deficits should not be ellowed to reach anything above 3% of Gross Domestic Product and these matters should be ccvered in the Constitution (cf. the Gramm Bill in the USA), The monsy supply should similarly be controllasd within certain parameters and the Reserve Bank should totally independent of State control. These measures should prevent inflaticn ever cccuring again. Inflation is, after all, a fraud on the public,. 

Insofar as corruption, £fraud and gross negligence within any state department is concerned, state officlals should be treated harshly. Ministers of State should be made to resign inmediately, whether or not they were personally aware of any corruption, fraud or gqross negligence within their own departments. The principle of delegation of authority but not of responsibility must be made to apply. The sanction for allowing such matters to occur should be, nct only the lose of office, but the loss of, at leaat, the state's contribution towards such rparty's pension and, where the Minister and/or State Official is personally involved in any act or ommission which causes loss to <the Stats, such person should be pProsscuted and made to make recompense, whers possiblse. 

The above measures are necessarily harsh, as they must be, in order to cope with tLhe rampant corrupticn which is a 
becdevilling our society, 

The whole tax system must be reviewed to encourage universally 
accepted moral and ethical values and geared to discourage the 
baser instincts of man., In this regard, I need only mention 
as an example, the hi{gh taxes and strict laws on the 
distribution of alcohel in countries like Norway anrd Swedan. 
There are, obviously, many areas in which the tax laws can ba 
used to uplift society and not pander to man's gresd and fear and other countries tax laws should be studied and, if 
possible, improved on to nurture more civilised values. 

I/Oll. 

19 MAY 1983 
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I trust that the man in the street is not going to be ignorad when deliberations cn these matters recommence and would be happy .to address any of the relevent committees further on the various matters raised. 

In the circumstances, I look forward to hearing from you. 

Yours faithfully 

M A McLOUGHLIN 

19 MAY 1393 
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M A MCLOUGHLIN/WII MAM-ME6 MR M PHILLIpPS 

The Chairman 

16 Octobar 1992 
Management Committee copersa 
P O BOX 307 
ISANDO 
1600 

Dear Sir, 

re CONSTITUTION AND BILL nw RIGHTE 

I am in Lecaipt of 
L Septemper 1993, I 

have ae{]] nOt received any confirmation that the pointsg 
raised in Previoug correspondence will be specitically 

addressed point for point. If and when Codesa or jta 

sSuccessor reconvene and r would like to have an assurance 

that all the  igsugs raised will p submitted 
delegations and that 1 will the same Courtesy ag atforded to 
Participants with regard the issues raised. Ingofar as 
these issues are Concerned, 1 would also add that the right 

to Privacy 1in its widest form be afforded to a)} Citizsens as 
this 4{s a Very important issue in a worild in which the Stace 
intrudes nore and more into the private 1lives of its 
citizens, The right to Privacy must be incorporated both i{n 
the Constitutiopn and the Bill op rights, 

I look forward to hearing from you. 

Yours taithfully 

M A McLOUGHLIN 

3 MAY 1893 
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CONTNBUTION BY THE COLLEGE OF MAGOSH! IN LEBOWA 

The Roie of the Traditional leaders in the future Bouth Aftrica. 
Whereas the Constitution shall provide for » Central government, a Regional Government and a Local Government; 

and 

whereas the traditional leagers 8% not active members of sny politicsl organisaiton 

end 

whersas in the Regional and Cenural leveis of Government the principles of democracy in the sense of electiong ghail apply 

and 

Whereas Traditiona! Leadership s hereditary ang cannot be subjected 10 the principles of slections: 

Wherefore the Constitution Must entrench the Traditiona! leadership at the Local Government level; 

Of poOwers to enable the Traditional Leaders 10 be Informed of, and conversant with, gl Policies when they adminigter the Loca! 

13 MA 
A 
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INYANTIZA NATIONAL MOVEMENI'S 

SUBMISSTON TO THE TECHNICAT. 

COMMTITEE ON CONSTIIUITONAL 

ISSUES 

The first report of the Technical Committee which was tabled at 

the Negoriating Council! Meeting on 18 May 1993 |s commended and 

the approach adopted by the Technical Committee is endorsed to 

be a correct one. 

FORM OF STATE AND CONSTITUTIONAL PRINCIPLES 

The Inyandza National Movement envisages a united democratic. 

non-racial and non-sexist South Africa, a unitary state with 

strong but non-autonomous regional governaents. It Is 

recommended that the Committee addresses the foliowing issues: 

a. the form of state; 

b. self~-determination; 

c. national, regional and local governsents; 

d. advisabllilty on establishing a Regional Demarcaticn 

Commission which will advise the Planning Committee oOn 

regional boundaries for electoral! purposes. 

It is a mpisnomer to address various principles independent of 

each other since they are all components of one concept and to 

do so, will also result i{n dire misconceptions.



It is of wvital {mportance that a Constitution-Making Body be 

democratic in the universally accepted meaning of the term. Tt 

wust be the government of the people, for the people, chosen by 

the peoplie in free, fair elections. 

CODESA agreements still stand regarding re-incorporation of both 

self-governing territories and the TBVC states. 

ig MaY . 1884 
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THEZ BALANCE OF POWER BETWEEN THE CENTRAL, REGIONAL AND LOCAL 

LEVELS OF GOVERNMENT 

FPREAMBLE: 

WHEREAS THE UPF BELIEVES THAT IN THE SPIRIT OF NEGOTIATIONS AND 

RECONCILIATION, SOUTH AFRICA SHCULD BE A UNITED DEMOCRACY WITH 

THREEZ TIEZRS OF GCVERNMENT: 

WEEREAS THE UPF IS ACUTELY AWARE THAT THE PRESENT GOVBRNMENT HAS 

RULED SOUTH AFRICA AS A FRAGMENTED AND DIVIDED COUNTRY, WHICH 

RULE HAS BROUGHT ABOUT UNITED TRAGIC MISERIES. 

NOow THEREFORE, THE UPF STRONGLY BfiLIEVES IN AND IS COMMITIZD TC 

THE POLLOWING BALANCE CF POWER BETWEEN TEE THREE TIERS OF 

GCVERNMENT: 

THAT GENERALLY, GOVERNMENT SHOULD BE BROUGHT CLOSER T0 TEE 

PEOPLE IN ORDER TO HAVE EFFECTIVE GOVERNMENT: 

THAT STRONG AND EFFECTIVE CENTRAL GOVERNMENT IS NECESSARY TO 

BE ABLE TO EFFECTIVELY DIRECT NATIONAL POLICY: 

THAT ANY DEMOCRATIC SYSTEM OF GOVERNMENT SHOULD PROVIDE FOR 

EFFZCTIVE REGIONAL ANC LOCAL GOVERNMENTS TC ENCOURAGE 

PARTICIPATORY DEMOCRACY, BUT THAT, HOWEVER, S8UCH REGIONAL AND 

LOCAL GOVERNMENTS SHOULD BT VESTED WITH SUCH POWERS AS WOULD 

BE COMPATIBLE WITH THE REGULATION OF MATTERS OF REGIONAL AND 

LOCAL NATURE ONLY: 

THE UPF STRONGLY BELIEVES THAT HAVING BSET OUT THEE ABOVE 

GENERAL CONWSTITUTIONAL PRINCIPLES, THE ACTUAL AND DETAZLED 

DEFINITION OF AND ALLOCATION COF THE NECESSARY POWERS TO THE 

LOWER TIERS OF GOVERNMENT RESIDERS WITH TiHE APPROPRIATE 

CONSTITUTION MAKING BODY. 

I3 MAY 1%G3 
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THE CONSTITUTION SHALL ACKNOW_EDGE AND GUARANTEE THE DIVERSITY 
OF CULTURES, LANGUAGES, OWN COMMUNITY LIFE AND EDUCATION AND 
RELIGIOUS FREEDOM OF THE PEOPLE OF SOUTH AFRICA, 

THE CONSTITUTION SHALL ENTRECH A JUSTICIABLE BiLL OF RigwTs 
GUARANTEE ING AND PROTECTING THE PRINCIPLE OF EQUALITY BEFORE 
THE LAW, UNIVERSALLY RECOGNIZED FUNDAMENTAL HUMAN RIGHTS., 
FREEDOMS AND CIVIL LIBERTIES SUCH AS FREEDOM OF EXPRESSION, 
ASSOCIATION., THE RIGHT TO LIFE, RELIGION AND WORK AND THE RIGHT 
TO ACQUIRE. OWN AND DISPOSE OF ONE'S PRIVATE PROPERTY AND THE 
DUE PROCESS OF THE LAW, 

THE CONSTITUTION SHALL RECOGNIZE ONLY ONE AND UNDIVIDED SOuTH 
AFRICA WITH A GOVERNMENTAL SYSTEM FUNCTIONAL AT NATIONAL, 
REGIONAL AND LOCAL LEVELS WITH APPROPRIATE, BUT NOT UNDULY 
ABSOLUTE, DIVISION AND DECENTRALISATION OF POWER, AS TO 
ENCOURAGE AND FOSTER NON-RACIAL PARTICIPATORY DEMOCRACY, AND NOT 
THE INEQUITOUS EMASCULATION AND STRATIFICATION OF THE CENTRAL 
AUTHORITY, 

THe CONSTITUTION SHALL PROVIDE FOR AND ENFORCE THE PROGRAMME OF 
AFFIRMATIVE ACTION WITH A VIEW TO REDRESS THE HISTORICAL 
INEQUITOS VESTIGES OF RACIAL, CLASS AND GENDER IMBALANCES, 

THe CONSTITUTION SHALL APPROPRIATELY RECOSNIZE AND PRESERVE THE 
INSTITUTION OF TRAD!TIONAL LEADERSHIP, 

THe CONSTITUTION SHALL RECOGNIZE AND RESPECT THE INDEPENDENCE 
AND SOVEREIGN INTERGRITY OF FOREIGN STATES AND RESTRAIN THE 
SOUTH AFRICAN GOVERNMENT FROM YIOLATING ANY SUCH INDEPENDENCE AND 
SOVEREIGN INTERGRITY IN VIOLATION OF INTERNATIONAL LAN AND 
CONVENTIONS, WITH A VIEW TO FOSTERING INTERNATIONAL PEACE., CO- 
OPERATION , CO-EXISTENCE AND STABILITY, 

19 MAY 1893 
h 20/ 2  
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SUBMISSION BY THE UNITED PEOPLE’S FRONT ON CONSTITUTIONAL PRINCIPLES WHICH 

A 

B 

SHOULD BE ENSHRINED IN A NEW CONSTITUTION FOR A NEW SOUTH AFRICA 

PREAMBLE : 

We IN THE UNITED PEQPLE’S FRONT, RECOGNIZING THE BACKGROUND AND 

DIVIDED NATURE OF OUR SOCIETY, DO HEREBY WISH TO PRESENT 

CONSTITUTIONAL PRINCIPLES AIMED AT PROMOTING AND FOSTERING A SPIRIT 

OF NATIONAL RECONCIL IATION AND UNITY AMONGST ALL THE PEOPLE OF SOUTH 

AFRICA. WHILST WE FEEL IT A DUTY ON OUR PART TO ARTICULATE THE 

ASPIRATIONS OF THE DISADVANTAGED SECTION ON OUR PEOPLE, WE NEVERTHE- 

LESS APPRECIATE AND RECOGNIZE AS WELL THE NEED TO TAKE COGNIZANCE 

OF THE FEARS AND CONCERNS OF SOME OF OUR FELLOW COUNTRY - MEN WHO 

~ FEEL THREATENED BY THE UNFOLDING POLITICAL SCENARIC. 

ENVISAGED CONSTITUTIONAL PRINCIPLES: 

an 
1. SouTH AFRICA SHALL BE ¥ UNDIVIDED NON-RACIAL AND NON-SEXIST 

CONSTITUTIONAL STATE IN WHICH THE SOVEREIGN AUTHORITY OF THE 

STATE SHALL BE EXERCISED OVER THE ENTIRETY OF 1T8 TERRITORY, 

2. THe CONSTITUTION SHALL BE THE SUPREME LAW OF THE LAND, TO WHICH 

SHALL BE SUBORDINATED ALL OTHER ORDINARY LEGISLATIVE ENACTMENTS 

AND AGAINST WHICH THE VALIDITY OF ANY SUCH LAWS SHALL BE TESTED. 

AND SUcH CONSTITUTION SHALL BE JEALOUSLY GUARDED OVER BY AN 

INDEPENDENT, IMPARTIAL. COMPETENT, NON-RACIAL AND NON-SEXIST 

JUDICIARY, 

3,  THe CONSTITUTION SHALL GUARANTEE AND PROTECT THE PRINCIPLE OF 

MULTI-PARTY DEMOCRACY WITH THE RIGHT TO FORM POLITICAL PARTIES 

AND TO JOIN A POLITICAL PARTY OF ONE’S CHOICE, REGULAR ELECTIONS 

ON THE BASIS OF UNIVERSAL ADULT SUFFRAGE ON A COMMON VOTER'S ROLL 

WITH EACH VOTE BEING OF EQUAL VALUE WITH THE ELECTORAL SYSTEM 

BEING THAT OF PROPORTIONAL REPRESENTATION. 

4, The CONSTITUTION SHALL GUARANTEE THE PRINCIPLE OF THE SEPARATION 

OF POWERS WITH APPROPRIATE CHECKS AND BALANCES TO PREVENT'ABUSE 3 
OF POWER, ‘g way (5g3 A 

n., VPV 1S8T 24/  
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Riphablii YeCiskel  \E/AASfS ¢  Republic of Ciskei 

[-Ofisi YeBhunga &9 VAY 2 Office of the Council 
LoMbuso . of State 

  

PO. Bex 1, Bisho, Republic of Ciskei, Southern Africa. Telephone 0401:92310. Telex 25-0885CX Telefax No. (0401-91189) 

18 May 18€3 

Multi-Party Negotiating Process 
P O Box 307 
ISANDO 

Fax No: 011 - 3972211 

Dear Sir 

CISKE| GOVERNMENTS’ SUBMISSION TO THE TECHNICAL COMMITTEE 

We enclose herewith further representations in regard to Constitutional Issues, 
Fundamental Rights anc Violence. 

Yours fajthfully 

19 MAY 1993 
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CIS:KE! GOVERNMENT SUPPLEMENTARY SUBMISSION TO 

CONSTITUTIONAL ISSUES - TECHNICAL COMMITTEE 

  

  

ATTACHED HERETO ARE CISKE('S STATED CONSTITUTICNAL PRINCIPLES. 
MARKED "A". 

CISKEI ALREACY HAS A BILL OF FUNDAMENTAL RIGHTS AND 

RESPONSIBILITIES WHICH IS DESCRIBED AS SCHEDULE 8§ OF THE CISKE; 

CONSTITUTICN DECREZ AND MAY NOT 2E AMENCED WITHCLT A 78% 

MAJORITY OF CISKE! VCTERS. 

(V
)]
 

THE CONSTITUTIONAL PRCCESS IS AS STATED IN THE HEA 

SUBMITTED TO THE TECHNICAL COMMITTEE ON THE 12TH MAY 1¢ 

NCTE 
-~ < 
oo 
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IN ORDER TC PLAN THE WAY FORWARD THE FOLLOWING APFROACH IS 

PROPOSED: 

(&) INVOLVEMENT OF THE FEOPLE ON THE GROUND. THE PECFLE 

MUST DET=RMINE THE CONSTITUTIONAL WAY FORWARD AND 

INSTRUCT THEIR LEADERS TO SATISFY THE DEMANDS AND 

REQUIREMENTS OF THE PEOPLE. 

(e) THE APPRCACH MUST BE DETERMINED BY THE DECISION ON 

WHERE THE POWER WILL BE SEATED. IF POWER IS TO BE AT THE 

CENTRE THEN THE DEGREE TO WHICH PCWER IS DEVOLVED 

COWNWARDS WILL BE UNIMPORTANT. HISTORY TEACHES US THAT 

ALL GOVERNMENTS WHO HAVE THE POWER TQ CO SC, WILL, WITH 

TIME, DRAW POWER UP TO THE CENTRE. ON THE OTHER HAND, IF 

THE POWER IS SEATED WITH REGIONS OR REGICNAL STATES, TFE 

REGIONS HAVE THE POWER TO DECIDE WHAT FUNCTIONS, IF ANY, 

SHOULD BE DELEGATED UPWARBS TO THE CENTRE CR 

DOWNWARDS, TO THE LOCAL AUTHORITY, AND VILLACE 

AUTHORITIES. 

GICNS SHOULD NOT CNLY DEBATE THEIR FUTURE, REGIONS SHOULD 

TERMINE THEIR FUTURE. H]
 

?\
 

; 

THE GUIDING PRINCIPLE TO BE CONSIDERED IN DETERMINING THE 
NUMBER OF STATES AND BOUNDARIES IS 'THAT WHICH EBELCONGS 
TOGETHER MUST BE BROUGHT TOGETHER." AND THIS IS MAINLY 
DETERMINED BY:- 

1S MAY 1693 
(a)  HISTORICAL FACTORS, A 2;/2  
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(8)  CULTURAL REALITIES SUCH AS LANGUAGE, HOMOGENEITY AND 
WAY OF LIFE, 
ECONOMIC VIABILITY, INFRASTRUCTURE AND TOURISM POTENTIAL, 
ADMINISTRATIVE CONSIDERATICONS, 
GEOGRAPHIC FEATURES SUCH AS RIVERS, MOUNTAINS, RAILWAYS 

AND ROADS, 
(Y COHESIVE FACTORS SUCHK AS FORBEARANCE, INDUSTRIOUSNESS 

AND POSITIVE ATTITUDES, 

(@  MINORITIES. 

—
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CISKE! SUBMITS THAT:- 

(2) A UNITARY STATE OFFERS NO SOLUTION FOR THE COMPLEX 

CONSTITUTIONAL CHALLENGES CF QUR COUNTRY. 

(c) THE COMMUNITIES WITHIN THE KEI REGION/STATES OR AREA 

HONESTLY AND EARNESTLY BELIEVE THAT SOUTHERN AFRICA 

SHOULD BE DIVIDED INTO DIFFERENT STATES, EACH STATE WITH 

TS OWN CHARACTER/PERSONALIW OR CULTURE, BASED ON ITS 

HISTORICAL BACKGROUND, WITH ITS OWN NATURAL AND EVEN 

HISTORICAL BOUNDARIES. WHAT BELONGS TOGETHER MUST B8& 

BROUGHT TOGETHER. THESE STATES MUST- SATISFY 

ADMINISTRATIVE, CULTURAL, ECONOMIC INFRASTRUCTURAL ANDC 

EVEN HISTORIC AND GEOGRAFPHIC CONSIDERATIONS. 

(¢) ALL POWER SHQULD BE VESTED IN THE INDIVIDUAL STATES AND 

THAT THESE STATES SHOULD DECIDE WHICH POWESS AND 

FUNCTIONS SHOULD BE DELEGATED UPWARDS TO ANY CENTRAL 

AUTHORITY CR DOWNWARDS TO LOCAL, TRIBAL AND VILLAGE 

AUTHORITIES. 

() THE ONLY SOLUTION FOR ANY LASTING PEACE-BRINGING 

SETTLEMENT SHOULD BE CECIDED BY THE COMMUNITIES WITHIN 

EACH REGION - PARTICULARLY THE KEI REGION, KEl STATE CR KE! 

REPUBLIC. 

WHAT POWER MUST THE STATES HAVE 

POWER SHOULD BE SEATED AT REGIONAL LEVEL WITH THE STATES. THIS 

MEANS THAT THE FOLLOWING FUNCTIONS ARE NOT NEGOTIABLE: 

  

(3)  THE KEIWILL DRAW UP ITS OWN CONSTITUTION. e 

(o)  IT WILL HAVE THE SOLE RIGHT TO TAX THEIR PEOPLE. TN 

i Z§/3 
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4. 

IT WILL BE RESPONSIBLE FOR ITS OWN SECURITY, DEFENCE FORCE 

AND LAW AND ORDER. 

iT MUST HAVE THE RIGHT TO END ITS PARTICIPATION IN ANY 

CENTRAL AUTHORITY, THE RIGHT OF SECESSION. 

IT WILL BE RESPONSIBLE FOR THE PROTECTION CF THEIR 

CULTURAL, LANGUAGE AND NATIONAL SYMBOLS. 

n ,_’._';\-/ i B 
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CISKEI CONSTITUTIONAL PRINCIPLES 

PREAMBLE 

The Ciskei Government believes that the peace and prosperity of 

a future South Africa will depend on the successful formation of 

regional structures. Regional decision-making and regicnal self- 

determination accommodating the diversity of populations and 

interest will be crucial to the creation of a stable and lasting 

constitutional dispensation. 

Ciskei recognises that, for historical, cultural and econcmic 

reasons, it forms part of a larger region and cannot consider its 

future in isolation. It accepts that its interests will have to 

be considered in the context of its immediate setting and that 

of South Africa as a whole. 

Ciskei is committed, therefore, to re-incorporation into the new 

South Africa but reserves the right to a defined regional 

autonomy, to protect existing economic policies and strategies 

for its economic development, to protect its civil service and 

existing infra-structures and to protect the right of the people 

of the region to promote their interests. 

To this end, Ciskei considers it essential to articulate its 

views in the decision-making process and has committed itself to 

a meaningful contribution to the negotiating process in CODESA. 

The negotiating process will, however, have to be conducted at 

both the national level of CODESA and at regional and local 

levels where awareness of the true needs and aspirations of the 

people can be encouraged and support can be determined. Once the 

constitution has thus been agreed on, it should be tested in a 

nation-wide referendum. 

The Ciskei Government supports a non-racial, multi-party 

democracy with a federal model of government in a united South 

Africa with firmly entrenched rights for the federal structures. 

The constitution which it envisages should materially correct the 

injustices of recent decades, yet respects the realities of the 

cultural diversity of South African Society. 

PRINCIPLES 

1. CONSTITUTIONAL STATE 

There should be a united non-racial multi-party democracy 

with autonomous powers demarcated on a regional basis, 

which powers are constitutionally entrenched under a 

binding constitution. 
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SEPARATION OF POWERS 

There should be separation of powers between the 
Legislature, Executive and the Judiciary. An independent 
state institution, such as a Judicial Service 
Commission,should be created to guarantee the independence 
of the Judiciary. 

CHECKS AND BALANCES 

The separation of powers, providing checks and balances, 
should be entrenched in a bicameral system at central and 
regional government levels. 

BILL OF RIGHTS AND RESPONSIBILITIES 

There should be a justiciable Bill of Rights and 
Responsibilities which should also emphasise the 
responsibilities of citizens and should be upheld by an 
independent constitution court. 

UNIVERSAL FRANCHISE 

There should be a universal adult franchise based on the 
principles of proportionality as well as other principles 
to secure regional autonomy with reqular periodic free and 
fair elections in a multi-party system. 

ENTRENCHED RIGHTS 

Not only the rights of individuals, but also the powers of 
regional and local government structures, should be 
entrenched in the constitution. 

EMERGENCY POWERS 

The Executive should have emergency powers to protect the 
integrity of the State and the individual under extreme 
conditions which should be determined constitutionally to 
protect the democratic order and should wunder no 
circumstances destroy the nature of that democratic order.
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The exercise of emergency powers should be ratified by 
Parliament within a short fixed time span and be limited to 
a specified period. 

THE PRESIDENCY 

The Head of State should be a State President who has the 

confidence of the people and will share executive powers 
with the Prime Minister and the Cabinet. 

THE CENTRAL GOVERNMENT EXECUTIVE 

There should be a carefully defined division of executive 
powers between the State President and the Prime Minister, 
who leads the cabinet, in a type of cohabitation system. 

The Prime Minitser should form a multi-party coalition 
cabinet which should enjoy the confidence of the majority 
of the National Assembly. 

THE CENTRAL GOVERNMENT LEGISLATURE 

The legislative powers should rest with a Bicameral 
Parliament. There should be a National Assembly (Lower 
House), with members reflecting a proportional 
representation of the electorate. The Assembly should 
exercise final budgetary control. There should be a Senate 
(Upper House) with senators elected by both Houses of the 
federal states, vested with supervisory and scrutinising 
powers of non-fiscal legislation passed by the Naticnal 
Assembly. Both Houses should utilise multi-party standing 
committees. 

A FEDERATION OF STATES. 

The diversity of cultures and regional interests of 
communities should be reflected in the creation of regional 
states with rights and responsibilities entrenched in the 
constitution. The determination of regional boundries 
should be based on cultural, economic, technical and 
political parametres as determined by consensus.



THE STATE EXECUTIVE AND LEGISLATURE 

The State Executive should consist of a Governor and 

Secretaries of State heading government departments. A 

bicameral legislative system should consist of a Lower 

House, elected by proportional representation, which 

exercises final budgetary control, and an Upper House, 

elected indirectly by the urban and rural local authorities 

with representation of traditional leaders where 

applicable. 

LOCAL AUTHORITIES 

Local authorities should be urban and rural authorities 

directly elected with provision for traditional leaders in 

the rural local authorities where applicable. Local 

autonomy and local characteristics should be guaranteed in 

the constitution. 

 



A. CONSTITUTIONAL MATTERS 

VOLUME THREE (A)
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GOVERNMENT OF BOPHUTHATSWANA 

ADDITIONAL SUBMISSION TC TECHNICAL COMMITTEE ON CONSTITUTIONAL 
MATIERS. 

In allocating functons and powers Ic second tier governments, it has to be borne in mind that 

not all the present admunustrations and governmen:s share the same cegree of expenence n 

govemmental matters. The same will apply to future governments. 

To provide for this difference, we submit that the principles of subsidiarity and asymmewy 

be applied in the process of the allocation of functions and powers.
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ZOPHUTHATSWANA GOVERNMEINT'C 

T“UNDAMENTAL PRINCIPLES RECOMMENDED TC BE CONTAINED 1IN A 

ZONSTITUTION 

The following is a model for a Constitution which embodies 

certain fundamental principles. It does rot purport to be a 

-onciusive moael in thls regard, but does contain those 

orinciples which ought tc form the cornerstone cf any proper 

constitutional model. 

{ ~n i A e 

The recommended constitution does not deal with the following 

{ssues, although it is accepted that it may oOr ought to be 

embodied in a constitution namely:- 

(a) the principles wviz a viz democracy, independence and 

economy upon which the territory is based’ 

the National Flag; 

the National! Anthem ; 

official languages; 

territory:; and 

(L) supreme law of the territory 

Apart from the above the embodiment of the following principles 

is recommended:- 

Enforcement of rights. 

‘The following fundamental rights are binding on the 

legislature, the executive ard the judiciary, and are 

directly enforceable by law. 

Any person may apply to the Supreme Court by 

appropriate proceedings to enforce the rights conferred 

under the provisions of this Declaration. 

Subject to the prcvisions of subsection (4), the 

Supreme Court shall have the power to make all such 

orders as may be necessary and appropriate to secure 

to the applicant the enjcyment of ary of the rights 

conferred under the provisions of this Declaration.   
 



  
Equality before the law. 

- 
<. All people shall be equal before the law, and no one nay 

because <f his sex, his descent, his race, his language, 
his origin or his religious beliefs be favoured cr 
prejudiced. 

Right of life. 

3 (1) Everyore’s right of life shall be protected by law 
and no cne shall be deprived of his life intentiocnally save 
in the execution of a sentence of a court following his 
ccnvicticn of a crime for which this penalty is provided by 
ilaw. 

(2) Deprivation of life shall not be regarded as inflicted 
in contravention <f this section when it results from the 
use of fcrce wnich is no more than absolutely necessary- 

in defence ©f any person frcm unlawful violence; 

in order to effect a lawful arrest or to prevent the 
escape of a person lawfully detained; 

in action lawfully taken for the purpose of quelling 
a riot or insurrection. 

No one shall be subjected to tcrture or to inhuman and 
degrading treatment or punishment. 

Right of liberty and freedom. 

(1) No one shall be held in slavery or servitude. 

(2) No cne shall be required ¢o perform forced or 
compulsory labour - provided that this shall not inclucde- 

(a) any work reguired to be done in the ordinary course 

of detention .imposed under the prcvisions of sub- 
section (3) or during conditional release from such 
cdetention; 

any service of a military character ir terms of a law 
requiring citizens to undergo military training: 

A 
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I£, in relation to any proceedings brought befsre the 
Supreme Court for the enforcezent, against the State 
or any cof lts Ministers cr officials, of any right or 
duty referred to in section 5(3){(g)cr (5), section 
8(1) or secticn 9(1) of this Chapter, there is lodged 
with the Court a certificate under the hand of the State 
President to the effect that, after having received 
information from the National Security Ccuncil, he is 
satisfied that any affidavits or other documents or 
evidence to be tendered by the State cr any of its 
Miristers cr cfficials in answer to such proceedings, 
will or is likely to divulge infecrmation which will 
prejudice any general criminal or public investigation 
which I1s then pencding into- 

  
      any alleged <conspiracy, any armed or military 

rebellion or insurrection, or cther acts of treason or 
sedition, aimed at effecting a change of the 
Govermment cf the territeory in a manner contrary tc 
that provided for in this Constitution or any other 
relevant law, or at effecting tne secessicn from the 
territcry of any part of its territcry; cr 

any ccnduct or activity alleged to constitute an 
offence in terms of section 15(c) cr (d) or section 
22(1)(a) or (b) of the Internal Security Act, 1979 

(Act 32 of 1979}, 

the Court shall, on application on behalf of the State or, 

as the case may be, any such Minister or official cited as 
the defendant or respondent in such proceedings, postpore 
such proceedings for such period as shall be specified in 
such application, but not exceeding two mnonths, for the 
purpose of concluding such general investigation: Provided 
that on application brought on behalf of such defendant or 
respondent on the day first following the expiration of 
such period of two months, and the lodgement with the 
Court of such a certificate to the effect that the 
conclusion of such general investigation could not ke 
effected within <that period despite all reasonable 
endeavours having been applied to that end, the Court shall 
grant one more postponement of such proceedings for such 
further period as shall be <specified in the latter 
application, but not exceeding one month. 

19 MAY 1833 
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any service exacted i{n case of an emergency or calamity threatening the €Xlstence cr well being of the territory:; 

any work cr service which forms part of normal civic obligaticns impmsed by law. 

(3) Everyone has the right to libertry and security of person and nc one shall be deprived of his liberty save in the following cases and in accordance with a procedure Frescribed by law: 

(a) the lawful detention of a person after conviction by a competent court; 

(b) the lawful arrest cr detention cof a person effected for the purpose of bringing him before the competent legal authority on reascnable suspicion cf having committed an offence or when it is reasonably considered necessary to prevent his committing an offence or fleeing after having done Sc¢, provided that such a person shall be brought promptly before a judge or cther officer authorised Ly law to exercise judicial bower and shall be entitled to tria)l within reasonable time or to release pending trial, and that release may De conditioned by guarantees to appear for trial; 

the detenticn of a miner by lawful order fur the Purpose of educational supervision or his lawful detention for the purpose of bringing him before the competent legal authority; 

the lawful detention or persons for the prevention of the spreading of infectious diseases, aof persons of unsound mind, alcohslics or drug addicts, or vagrants; 

the lawful arrest or detention of a person for non- compliance with the lawful order of a court or in crder to secure the fulfilment of any obligation 
pPrescribed by law; 

the lawful arrest sr detention of a person to prevent his effecting an unauthorised entry imto the territory or of any person against whom action is being taken with a view to deportation or extradition; 

lawful detention in the interests of national security 
or public safety.  



3 1295  Be1a0 $42733 STATE AFFacIV A 2006 

M 
#& 

  

  

  

  
(&) Everyone who is arrested shall be intormed prcmptly, 

in a language which ke understands, of the reasons ftor nls 
arrest and of any charge against him. 

5) Everyone who is deprived of his liberty by arrest or 
etenticn shali be entitled to take procceedings by which 

tre lawfulness ot his detention shall be decided promptly 
by a court and h.:s release ordered if the detention is not 
lawful. 

LI 
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(€) In the cdetermination of his civil rights and 
orligations or of any criminal charge against him, everyone 
is entitled tc a fair and public hearing within ea 
reasonable time by an independent and impartial twribunal 
established py law; judgement shall be pronounced publicly 

but the press and public may be excluded from all or part 
of the trial i1n the 1interest of morals, public order or 
national security in a democratic society, where the 
interest of juveniles or the protection of the private life 
of the parties so require, or to the extent strictly 
necessary in the opinicn of the court in special 
circumstances where publicity would prejudice the interests 

of justice. 

(7) Everyone charged with a criminal offence shall be 

rresumed innocent until proved guilty according to law, and 

shall have <he following minimum rights: 

(a) to be informed promptly, in a language which he 

understands and in detail of the nature and cause of 

the accusation against him: 

(b) to have adequate time and facilities for the 

preparation cf his defence: 

(¢) to defend himself in person or, unless a law 

otherwise provides, through legal assistance of his 

own choosing or, if he has not sufficient means to 

pay for legal assistance, toc be given it free of 

charge when the interests of justice so require. 

(7A) Notwithstanding the provisions or subsections(5),(6) 

and (7), a person held in custody by virtue of his arrest 

cr detention pursuant to and for the purposes of or in 

connection with any general criminal or publ;c 

investigation into any of the matters referred to 1in 

paragrapns (a) and (b) of section 1(4), shell, time as 

such general investigation has been concluded- 
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‘a) where he has been charged with an offence regarding 

any such matter; A0V &6 TIu6K 07 SNWD VLL8NGE, 
unlass the attormey-general, in concurrence with the 
Minister of Law and COrder, otherwise directs; anc 

(o) irrespective of whether or not he has been so 
charged, but subject to the prcvisions of section 
25(7) of the Intermal Security Act, 1979, not be 
entitled to visitation by any other person, and no 
one shall have a right of access to the person sgo in 
custody, except with the written authority of the 
said Minister and subject to such terms and 
;cnditions as that Minister may cdetermine and specify 

in such authority. 

(&) No cre shall be guilty cf any criminal cffence on 
account of any act or omissicn which did not constitute a 

criminal offence under the law in force at the time when it 
was committed, nor shall a penalty be imposed exceeding 
that which was applicable at the zime the criminal offence 

was committed. 

Respect for private and family life. 

6. (1) Everycne has the right tc respect fcr his private and 

family life, his home and his corresporndence. 

(z) There shall be no interference by a public authority 

with the exercise of such a rignt except in so far as it is 

in accordance with the law and is necessary in a democratic 

society in the interests of national security, public 

safety or the economic well being of tne territory, for the 

prevention of disorder cr crime, fcr the protection of 

nealth or morals, cr for the protection of the rights and 

freedom of others. 

(3) The system of education shall be controlled by the 

State, but private educational instituticns may, on 

application, in the discretion of the Government and 

subject to such conditions as the Government may deem fit, 

be allowed where such institutions in their educational 

aims ané standards are not inferior to state instituticns. 

3 KAY 1883



  

  
| 

! 
¢ 

! 
3 
H 4 : 3 

  

s
t
 

  

  

Preedom of thought, conscience and religion. 

7« (1) Everyone has the right to freedem of thought, 

conscience and religion; this right incluces freedom toO 

change his religion or belief, and freedom either alone or 

in community with cthers and in public or private, To 

panifest his religion or belief, in worship, teaching, 

practice and observance. 

(2) Freedom to manifest one‘s religicn cr belief shall be 

subject only <0 such limitaticns as are prescribed by law 

and are necessary in a democratic society in the interests 

of public safety, for the protection of public crder, 

health or morals, or for the protection of the rights and 

freedom of cthers. 

Preedom of expression. 

8. (1) Everyone has the right to freedom cf expression; this 

right shall include freedom to hold opinions and to receive 

end impart informaticn and ideas without interference by 

public authorities and regardless cf frontier but this 

crovision shall be subject to the requirements for the 

licensing of LEtroadcasting, television or cinema 

enterprises. : 

(2) The exercise of the right of expression, since it 

carries with it duties and responsibilities, may be subject 

to such formalities, conditions, restrictions or penalties 

as are prescribed by law and are necessary in a democratic 

society in the interests of national security, territorial 

integrity or public safety, for the prevention of disorder 

or crime, for the protection of health and morals, for the 

protectiocn of the reputation or rights of others, for 

preventing the disclosure of informaticon received in 

confidence, or for mnmaintaining the authority and 

impartiality of the judiciary. 

Freedom Of assembly. 

9. (1) Every citizen has the right %o freedom of peaceful 

assembly and to freedom of association with others. 

008
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(2) No restrictions shall be placed on the exercise of 

such rignts other tran such as are prescrited by law and 

* are necessary in a democra%tic society in the interests of 

rnational security or public safety, for the preventicn of 

disorder or crime, for the protection of health and morals 

cr for the protecticn cf the rights and freedom of others 

and the provisions of this section shall not prevent the 

imposition of lawful restrictions on the exerclise of these 

rights by members cof the armed forces, of the police or of 

the administraticn cof the territory. 

Protection of property. 

L@ (L) The right to own and pOSSESS private and communal 

£ property is protected. 

(2) Expropriation shall be authorised only in terms of an 

. Act of Parliament, if it is for the public Benefit and if 

reascnable compensation is paid. 

Restriction of fundamental rights. 

11. (1) The rights and freedom referred tc in section 12 to 

10 may be restricted only Dy a law cf Parliament and such 

a law shall have a general application. 

(2) Except for the circumstances provided for in this 

Declaration, a fundamental right and freedom shall not be 

totally abolished or in its essence be encrcached upon. 

THE STATE PRESIDENT 

Ooffice of State President. 

12. The Head of the State of the territory is the State 

President, who shall represent and serve the territory and 

its people. 
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Powers of State President. 

23 (1) The 3State President is the executive Head o 

Gecvernment and commander-in-chief cf tne defence force © 

the territory. 
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(2) The State President, in his capacity as commander-in- 

chief cf the defence forces of the territory, may, subject 

-5 such conditions as may be prescribed by or under any 

law- 

(a) mnobilize and call cut the defence forces or any part 

thereof for cperational purposes cr ctherwise for the 

maintenance of law and order, the preservation of the 

peace, the protection cf life, health cr property or 

the provision cr continuance of essential services; 

and 

(b) confer commissicned ranks in the defence forces on any 

person serving or qualified to serve zherein and give 

0 such person a commission under his hand. 

(3) The State President shall :In adaition to the other 

provisions of this Constitution, further have power- 

(a) to confer honour; 

(b) to appoint and to accredit, to receive and to 

recognise ambassadors, pleni-potentiaries, 

diplomatic representatives and other diplomatic 

officers, cornsuls and consular officers: 

(c) to pardon or reprieve offenders, either 

conditionally or unconditicnally and to rem.t any 

fines, penalties or forfeitures; 

(d) to enter intdo and ratify international 

conventions, treaties and agreements; 

(e) +to procla:m and terminate martial law; 

(f) to declare war and make peace; and 

(g) to make such appcintments as he may determine 

under powers vested in him by any other law and 

to exercise such other powers as may be vested 

in him and perform such other functions as may 

be assigned to him, by any cther law. 

 



Election of State President. 

14, (213 The State Presicdent shall be directly elected, as 
hereinaf;er previded, Dy general suffrage of persons who 
are registered as voters as contemplated by this 
Constitutdion.   

EXECUTIVE GOVERNMENT 

Executive government. 

15. The executive gcvernnent of the territory is vested in the 
State President, wno shall cconsult the Ministers 1n 
Executive Council. 

Executive Council.   
16. The Executive Council shall consist of the State President 

and the Ministers cf State appointed under secticn 18(1l). 

Confirmation of executive acts of State President. 

157 48 (L) The State President shall exercise nis powers, 
autheorities and functions vested in him under section 15 in 
writing under his signature which shall be confirmed by the 
impress of the Seal of the territory. 

(2) All decisicns of the Executive CcCouncil shall be 
recorded in writing and such decisicn shall be taken in 
accordance with such rules of procedure as determined by 
the Executive Council. 

State departments and Ministers. 

18. (1) The State President shall establish such Departments 

of State as he deems necessary for the Government, and 

shall appoint persons as Ministers of State to administer 

such Departments: Provided that the State President may, in 

iieu of appointing a person as Minister of State in respect 

of any Department, in relation to such Department act as 

the responsible Minister and administer such Department 

himself, in which event he shall for all purposes in law be 

deemed to be the Minister of such Department. 

  
(2) Persons appointed under sub-section(l) shall be 

Ministers of State and shall hold office during the 

pleasure of the State President. 

19 WEY 1883 
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Deputy Ministars. 

13. (l)(a) The State President may from time to time appoint 
' rersons, who are members cf the Naticnral Assembly, tc hold 

office during his pleasure as Deputy Ministers of any 
specified departments or as Deputy Minister of such other 
description as the State President may determine, and to 
exercise or perform on behalf of a Minister any cf the 
powers, functions and duties entrusted to such Minister 
under any law or ctherwise which may, subject to the 
direction of the State President, be assigned to him from 
time to time by the said Minister. 

(b) Any person appointed under paragraph (a) shall not be 
a member of the Executive Ccuncil. 

(2) The remuneration and retirement benefits of a Deputy 
Minister shall be determined by an Act of Parliament. 

Power to appoint and dismiss persons.   <0. Except as may ctherwise be provided in this constitution or 
any other law, the appcintment and dismissal of persons in 
the service of the territory vests in the State President. 

THE LEGISLATURE 

Legislative power. 

2l. (1) The legislative power of the territory'snall vest in 
Parliament consisting c<f the State President and <the 

I National Assembly. 

2. Parliament shall, have full power to make laws for the 
peace, order and good governient cf the territory. 

3. Parliament shall exercise its power to make laws by Bill 
passed by the National Assembly and assented o by the 
State President and every law assented to shall be styled 
as Act.   

 



  

10 L1140 8427233 STATE AFFACIN &V 

N — . —— 

Constitution of Wational Assembly. 

22, (1) The National Assembly shall consist of- 

(a) 

(P) 

(d) 

twenty-four members designated by the regicnal 

autrorities in the territory, in accordance with the 

provisicns of subsection (2), on or before such date, 

peing within fourteen days of the reconstitution of 

such regional authorities in terms of section 1€(4)(a) 

of the Traditicnal Authorities Act, 1978 (Act 23 cf 

1972), as the State President may by proclamation 

determnine; 

seventy-two nembers elected in the manner 

provided In subsection (3):; 

the person holding the office of State President 

who shall, upon having taken the oath be an ex 

cfficio member of the National Assemcly, with all 

the rights and privileges conferred on members by 

the provisions of this constitution, subject tc 

any specified provisions tc the contrary 

contained therein. 

Persons entitled to register as voters and to vote. 

23. (1) Bvery persons who- 

(a) 

(b) 

(c) 

(2) 

ig a citizen of the territory: 

is of the age of twenty-one years Or over or, if he 

is a taxpayer, of the age of eighteen years or over; 

and 

is not subject to any disquaiification mentioned in 

section 24, shall be entitled to be registered as a 

voter in an electoral division and, if he is so 

registered to vote at an election. 

Every person registered as a voter shall, at an 

election of members of the National assembly have as xany 

votes as there are members to be elected for the electoral 

division in which he is registered, but shall not record 

more than one vote in favour of any one candidate. 

|8 &Y 
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Disqualification of voters. 

24. (1) No person shall be entitled tc be regiszered as a 

voter or to the continuance of his registration as a voter 

sr to vote in any election- 

  (a) 1f he has been convicted of any cf the offances 

y referred to 1in Schedule 1 of the Aliens and 

‘ Travellers Ccntrol Act, 1979(Act 22 of 1879) or 

! amendment thereof: Provided that his disgualification 

i shall lapse ten years after such conviction or, if any 

{ sentence cf imprisonment had been imposed cn any 

person 8O convicted, ten years after the expiration cf 

1 such period of imprisonment; 

(b) if he has been corvicted cf any offence and sentenced 

to a period of imprisonment of more than twelve months 

Wwithout the opticn of a fine or ordered to be detained 

in a rehabilitation centre under any law and such 

period has not finally ceased to be operative at least 

tnree years refore the date of completion of his 

applicaticn tc be registered or the date upon whicn it 

is decided whether or not his name is to be remcved 

from the vcters’ list, as the case may be; or 

(c) if he has been convicted of any corrupt or illegal 

practice under any electoral law and has been declared 

incapable of being registered as a voter or of voting 

at an election during any periocd and the said pericd 

has not expired: or 

pe of unsound mind Or MeNTAlly QAlsSVIUELeUd Ui defowid -~ 

or is lawfully detained as mentally disordered or 

defective. 

(2) For the purpose of paragraphs {2) and (b) of sub-section 

(1)= 

(a) a person who has been granted a free pardon shall be 

deemed not to have been convicted of the offence in 

respect of which he nas been pardoned; and 

(pY a period of impriscnment means the full term of a 

santence of imprisonment notwithstanding any 

suspension or remigsion cf —he whole or any portion of 

such sentence. 
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1 1A i€ ne is subiect to an order of court declaring him to 

! 

1 

 



DB
 

| S
 

g~
 
B
 

o 
. 
o
I
 

e
 

. 
o
t
 
R
S
 

o 
2e 

s 
. 

m_ 
o
 

[¥
a)
 

w
 1 Y14y 342733 <TA -
 

m
 AFFACIV AN 

R .. 

\ 4 

= Cisqualifications from being a member of National 
AsSssemably . 

n
o
 5. 

(e) 

No person shall be capable of being elected or 
nominated or cf sitting or remaining as a member of 
the Nationali Assembly- 

unless he i1s over the age of twenty-flve years; 

if he is, in terms of section 24, entitled to be 
registered as a voter in any electoral division in 
<he territory and is in fact so registered; 

if he has been convicted- 

(1) of any cffence contemplated by secticn 41 

(1)(a) which in terms cf that section would 

have disqualified him from registration as 

a voter; 

(ii) of the offence of defeating or obstructing 

the course of justice, or any offence under 

any law, relating to the iilicit dealing in 

or conveyance of any dependence producing 

drugs, or any cther offence, whether under 

commen law and statute, of which corruption, 

dishonesty of falsities constitutes an 

element; 

(1ii) on account of any ccnspiracy, incitement or 

attempt on his part to commit any of the 

cffence contemplated by subparagraph (i) or 

(41): or 

(iv) of any offence for which he has been 

sentenced to imprisonment without the option 

of a fine for a period of not less than 

twelve months; 

i¥ he is an unrehabilitated insolvent, 

unless he has received a grant of amnesty or a free 

pardon, or unless the imprisonment imposed for any 

such cffence has expired, at least ten years before 

+he date of his election of nomination. 

2015 
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Sessions of NMational Assembly. 

26. 

  

(1) Every sessicn of the National Assembly shall be held 

at the seat of the Govermnment. 

(2) There shall te a session of the National Assembly at 

least once every Yyear, which shall commence on a date 

determined by the State Presicent: Provided that the period 

petween the last sitting day of the Naticnal Assembly in 

one session and its first sitting day in the next sessicn 

shall not exceed fifteen montis. 

(3) A special sessicn of the Naticnal Assembly may at any 

time be called by the State President and at such session 

only such business as the State President may approve shall 

be considered. 

(4) The Secretary cf the National Assembly shall in 

writing, not less than forty-two days before an crdinary 

and not less than seven days befcre a special session of 

the National Assembly, inform the menbers of the date and 

time fixed fcor, and the business to be considered at, such 

session. 

wLYlE 
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Procedure
 of the Naticnal Assesbly. 

27.(1) All questions in the National AssembDly snall, subject to the 

;rtNiSig'Bcfmmecti
m(J),bedetmL'mDyam

mtyofvotescf 

mm,mumww
or,mnism

,mm 

w-ho-?).}mmwcina
msm:qvoteintheca

m.__ 

(2) The presence of at lemst foarty—eight members, eligible to vote, of 

:heuatianlmmbly
mllbemxymmumtea

mtirqoftm 

Nadanlkeablyfcrmms
ecfimpcuus. 

(3) mtnepetitimwtheSpm
kfl'cfatleasttmm-nb

amcftne 

Natianlmaeflaly,aqmsti
cnmthem:iaalAssafiflymy

bedetarmufid 

by the menbers designated uncer section 22(1)(b) separately, in which case 

Maqmtimsrnllbedet
amirfldaflyi!amjari

tymrmd‘lfliinm 

grops: Provided that - 

(a) anmcpriatimfiillintam
of saction 28(1) shall not be 

de_lj.beratsdandvotadmsa
parately; 

(p) infl’ecaseofanyot:nrail
l,whenamjcrityvmcarrnt

be 

read'\edinmthg:mar
teradivisimmsmmm\m

ud, 

mmimwlymllm
tmnmnmtunmq

 

the same session; and 

(c) flmsxmaillisimnadi
nthesamfcmdmirgmr

mt 

sesimoft.":eflatianlhs
sably,msmaivisimasr@r

m 

&nvctecnsxxhafiillsmllmk
aplwe. 

(4) mmfianlwlymyfrm
dmtotimmbptgwd

imruls 

m&immmmd
isptmofw

. for ths pessing, 

mummmmo
rmmfmmm

d&mwm 

State President. 

(5) abjectmflnmlesar
dm:eferradtomwi

m (4) - 

  o 

 



  

  

(a) t:npromedin;sofmemtia-ai.kasablymanbecpmtom 

public; and 

there shall be freadom of speech and debate in and before the 

National Assembly and any committee therecf for every member 

of the Naticnal Assembly ard such freedom shall not be liable 

to be impeached ar questioned in any court or place autsida 

the Nationel Asssmbly. 

(6) No civil or criminal proceedings shall be instituted against any 

namber of the Naticnal Assamhly, nor shall such member be liable to arrest 

ar imprisorment or for dameges, by reason of any matter cr thing which he 

may bring by petitian, bill, resclution, motion or othexrwise ar may have 

said in or befare the National Assembly or any cammittee thereof. 

(7) No perscn shall be liable in damages or ctharwise for any act done 

within the legal powers of the National Assambly and urder its warrant or 

other authority. 

(8) No member or servant of the National Assembly shall, while in 

attendance on the National Assembly, be abliged to appear as a party ar as 

withess in any civil proceedings in any court that holds its sitting else- 

whare than at the seat of the National Assembly, and a certificate by the 

Speakar stating that such member ar servant is in attendance an the 

Mational Assembly shall be sufficient proof of such attandance. 

Bill appropriating public fimds or imposing tmartion. 

28. Any Bill which appropriates reverue or moneys for the ardinary 

actual services of the Goverrment shall deal only with such apmropriation 

ard shall be known as an Appropriation Bill. 

Sigmtiure and emrclment of Acts. 

29. A Bill adopted by the Neticnal Assembly shalil, become a law upon   
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mmbau\m.dw,mafmoopymm
f,mn‘nm,m 

ar Afrikaans language, havin;bamsiqndbytmmmm:
 

?rcvmedtbat,mtheailladcptaib{theu
atimmwmm 

miubletomimideredby‘:hamtimlwyinmly
ncrmct 

:‘nsaidlw,thesutepmeidetshallmlysi
mawpgofm 

Billcfmimdwtactistunlmnqa
crmaecfdan, 

(as the case may be) in which such Bill was so made availahle and 

cmiderad. 

M@timcnmctlu. 

30.(1) mmof:‘nflatianlhss@lysknnmm
mmtom 

putlished in the Gazette. 

(1A) Anylawassmtedtobythesmtepresi
damintmofs-ctim 

29(1) may, for the purposes of plication in terms of . subsection (1) £ 

this section and section 13(1) of the Interpretation Act, 1957 {Act No.33 

of 1957), where - 

(a) su:hlawuas,asaaillcasider
edammwm 

Nstianlhssablymmlybnofthecffici
alef 

tmterritory,bepblidndinmmw
:cr 

(b) axiilawms,asaaill,ccnsidetuiarduiqx
adbydn 

National Assamlyinmlymeoft\'nof
ficialmof 

territary be published in that lanquage: 

Mfintnflilwskmllbap.bliw
intmmmxricial 

lmx;.aqacrlm(astheczumyba),
witninsixm=trmub 

mwmmmitmgblimmm'n
mflem“or 

M(&)Or(b),astmmnyba. 

(1B) The provisions of subsection (1A) shall mutatis mutandis apply in 

mspnctofmap.mlicatimafany;roclmtim,
 regulation, by-law or 

mdmbfl,mfimgimwmm
mim,wmdm 

awo&cuflmmmmmmtu
uofwwmtmmmim. 
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{2) A law shall caome into cveration an the date of its publicatian in 

the Gazette unless the law itself movides that it shall came into 

cveratian an another date or an a date to e fixed by notice thereunder. 

Matters of mivilege. 

c1.(1) Amthing said by any member of the National Assembly in ar before 

the Naticnal Assembly cr any cammittee thereof, whether as such a mesmber 

ar as witness, shall be deemed to be a matter cf privilege. 

(2) If, in any civil ar criminal moceecings which have been 

institited for or on account or in respect of any matter of privilege, 

there is produced to the caurt by the defendant or the Secretary of the 

Natioral Assembly stating that the matter in guestion is ane which 

concerns the privilege of the National Assembly, the caurt shall forthwith 

stay the proceedings which shall thereupon be deemed to have been finally 

determined. 

CHIEFS, HEADMEN AND REGICNAL BOUNDARIES 

Chiefs to retain persomal status. 

32.(1) The chiefs in the territory shall retain their status. 

(2) Chiefs and headmen shall exercise their autharity in terms of an 
\ 

Act of Parliament. 

Designation of chiefs. 

33.(1) The designation of chiefs, acting chiefs, headmen, acting headmen 

and independert headmen shall, subject to the provisions of subsection (2) 

vest in the State President. 

(2) The creation of any new chieftainship, ar sub—~chieftainship ahall 

mmmmwmmmmimmm'mw&afifl 
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recomsendation of the Executive Council. 

Regional boundaries. 

34. Parliamert shall not alter the boundaries of any regicnal 

authority area for any popose, other than the inclusion therein, of land 

added to territory except after cansultation with every regicnal autharity 

affected thereby. 

Establ ishmert and Constitution of Sopreme Court. 

35.(1) mareisnerebystablismdtmsmnecmrtofthete:ritcryin 

which shall be vested the judicial powar of the territcry and which shall 

caxxise - 

(a) the Appeliate Division, consisting of the Chief Justice ad 

smmofj\xi;escfag:ealasmybereq;iredbylaw: 

and 

(b) the General Division, corsisting of the Judge-President and 

such mmber of other judges as the Minister of Justice may 

fram time to time determine, 

and who shall be duly appointed by the State Presidemt: Provided that the 

;xacadirgpmvisimsoftnissm:eectimsmllmtbemfisoasm 

pmchflnttnpcrsmappointudasdxie“\micefmalsobein;amoinw 

as Judge-President. 

(2) Mmmshallbeacourtofrm'dandsmllhavefcr   its use a distinctive seal, whi~* =h=ll be in the custody of the Registrar 27
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of the CourtT. 

(3) The seat of the Supreme Court shall be at The capital of <he 

territory and the Minister of Justice may, after consultation with the 

cmiefJustice,bynotimmthemappomta
nyoumplwemtm



  

  

t.erritcr{asanadfitiaml
seatcfthe&xpzmm. 

Jurisdiction of Suprese Court. 

36. a_t:)ect:cmeprwisimsc
fthisc:zstimflmardofwo

flnr 

M(mch‘ueuan
)mmmmAL- 

(a) rawjxxisdictimcverallpe:
salsrasinhx;crbeimin:*xe

 

tarritary; amd 

() have power - 

(1) to hear and detarmine all civil and criminal matters, 

(ii) 

Rules of Court. 

17.(1) Subject to amy contrary provision exdisting in any other law, tha 

G&ef&sticemymkemle
smulaumfluecadxtofm

hflfin 

&mmmtarflmibflqmtt
erswhichmybemrym

wim 

inqrrhrtomet‘:epmperd
ispatdnaxficmictoffinus

mmso!mt 

Court, and may amend, sd:stitutearwitkfirawanymla
somdn. 

),anieverym, 

nnmiefmsticemywmt
iceint:xem- 

(a) divideflntmitoryimoc
imntdisu'ictsmrmdmm

 

t_i.minli)cemalterthemfl
ariasofanycuuxit 

district; and  
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(b) determine the tines whan and the places where the Supreme 

Court shall sit in any such circuit district for the hearing 

of cases. 

AMministration of justice. 

29.(1) The administyative aspects of the functioning of the courts 

throughoct the territory shall pe under the camtrol of tha Minister of 

Justice. 

(2) There shall be appeinted, by the Minister of Justice, sutject to 

the trovisions of the '=w8 governing the public service ad to the 

movisions of section $0(l), an attarney-general wo - 

(a) shall have authority to prosecute in the name cf the State 

any persan charged with an cffence befare any court) 

(b) may perfarm amy function which is necessary for ar incidental 

to the exsrcise of such authority; and 

(c) shall have such other powers and competence as may De 

conferred upon him by or under any other law. 

(3) The attcrney-general shall, in the exercise of his powers, i 

authorities and functions be under the direction and cartaol of the » 

Minister of Justice who may after consultation with the Chief Justice set 

aside or vary any decision of the attarney—general and himself either 

generally or with reference to a purticular matter, exercise ar perfarm 

any power, authority or function of the attorney-general. 

(4) The Minister of Justice may, subject to the laws governing the 

micmm,mmtmammawlm,mm 

direction and comtrol of the attarney-general may do amything that the 

sttormey-general mary lawfully do. 

(5) mfxawrmflnattmw—qafinl;smdrMe 

tocnrrywttknfmcticnsofhisoftioearwmtheafflceoffin 
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deputy attormey-generzl, or, if none is available, a7y other qualified 

ctficaroftba;ubl.icsa‘ncetc
actcmarilyint!zplmofb‘-a 

attorney—ganaral . 

mfltimmqplimflmaf
amlm. 

40.(1) In all procesdings involving questions of trital custons followed 

b{p&'fl'fiinthtaritcryfl
llbeinflndimetimctflnm‘

;:c 

d-cidnummtiwsinamdm'mw
iththezimllm“mlyirgtom

 

ammmsofarasmmmyfn
fin*atsm1wmsbean 

zmlodctmdiriedorsmmmp
blicpoucyoroppmdtoflue

 

rinciples of natural justice: Provided that no such £indings shall be 

-nebymycwrtinrespect
ofthaastmpmvidirqrcr

mwcf 

aoedd . 

(2) mmmllmt,int
‘BMOfa.nymmt.

‘n 

putisregamin;thesystmo
flawtobeappliedinanysm

m, 

applyanysysrmofc.stsmry
lwmr.rmntrat— 

(a) mid'xisdzservedattnaplace
i.n:erritorymfl\e 

dnfq'\dantormp(niflrttresim
s,carrismb.ui:maox'is 

enployed, or 

(b) ifmthancnesystsnofc:.sta
mrvlawisincpazatimat 

fi’ntplace,michisotsarvedb
ytmuihetomidim 

flerw:tcrrspaflmcbelax;s. 

(3) mmmofwm(
l)ammmmm 

Cot in applications, t.rialsandn;psulsmys
mtoitsaasistmmin 
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depuaty attorney—general , oI, i none is available, any other qualified ' 

offiosrotthep;blicsezvioetoacttenporarilymtheplncecffin 

! 

attorney-general . 

‘ 

40.(1) mmFfioe&irqS
imlvmwiasxa

*mmfo 

b{parsrnsintmcerrita
rya‘mllbe 

dacimgmmmtiasin
mdmmwi‘mtmtriml

lawqplyimmm 

| a:stmsem:aptms
ofarasdncom‘tm

yfirdtrmtmmmm 

rwealedarmdifiadori
saumrymp.blicpclicy

crowmedto::\e 

rrinciples of natural Justice: Provided that no such findings shall be 

nd-bymycamtmzspe
ctoftmastmmwidir

qfartrepnymrtot 
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deferdant or res;:rfiantmides, carries cn business Cr is 

  
eamloyed, °T 

(b) ifmre:hanonesyst
mofcs:amrylawwmc

pemtimat 

thatplace,midl
ismvadbytmtrim

wmidmfin 

dafcdantarmtb
elongs. 

(3) mrthe;m-pos&
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)amtiml\nimm
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court in applicatians, n-ialsuflamealsm
ysmtoitsassista
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Reverpes vest in State President. 

41. mrmm-doflm'mnysmceivedfrmmymvmm 

farmegm;m-ofthemmmtra
timotmiwrys:nnvastint

mm 

President. 

42. (1) mmmmmmmynn
mwdulm 

mr@amim
wmmmmmm

ww 

flntam;ayablebyarmfleramlm
intoafmdestzbli_skfifcra 

specific purpose. 

(2) S.zbjectwtnaprovisicnsofse
ctimm,mnrneysamllbe 

flmfmnwmmwm
mfimm:hWam 

of Parliament. 

mmmmmlmm
. 

43.(1) 'Ihestate?reidentnnybysp
scialmmntmdarhishmfl 

mmimofwfm
camm- 

(a) todef:aymforesmexp
niiurecfaspacialmm

im 

is not provided fx in an apgrogriation law and which carnot 

witlmtseria.sinjuryto
megublicmmgxxtpawd 

mtilm;uateprcvisimcanbem
bflmfcrby?arlim!t; 

ar 

(b) tome:anemwfleranyne
adofacpadiminmy 

apgropriation law. 

(2) Mmlmmmfifim
te?rai&ntmy

mmmw 

wflm(l)smllmtwdmooadf
ivepccatotflum 

ap;zqzintifllatitmmmi:
qmim. 

IQ LEE A 
“J IRE AR | {430 

" 27/2+ 

o
 

e
 

- 
—
—
—
—
—
—
—
 
—
—
—
—
—
 

-
~
 

  

 



  

Regliremsnts for issue out of Reverue Fund. 

44, No issue shall be made art of the Revenue Fund except in pursuance 

of a requisition fram an accounting officer with a warrant signed by the 

State Presidert and no such waerrant shall have effect urless it Is 

wme:signaiby:’mekflimrflamlorapemmacflrqmflfls
m 

ar special authority. 

Amn) estimmtes. 

45. The anrmual estimates of revenue and expenditure for the territory 

mllbemradb{mebm:tivemil,ardsrnllmbe 

sutmitted by the Minister of Fimance to the National Assembly for appro= 

priatian. 

mmufflniuxml. 

46. The State President shall, subject wo the provisions of law 

wmmmmmmumofmimml
lmmm 

byflnmumlmmnlymmrnshallberspa
smlefortrnm 

exercise and perforwance cf his duties. 

Public Service Commissian. 

47. There shall be a Public Service Camuission which shall cansist of 

a:haimnarflmtmret’mntaxcdeamo
intadbyt:nStam 

President in a full-time or part-time capacity. 

Liam.litydttnsutemrqux.ctm
otiwm. 

48.(1) s.ibjecx:tot.hepmvisiafiofsumgctim (2) any claim against the   
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State, which wowld if that cliaim had arisen agRinst a perscn be the gramd 

cranactiminanyca:peta—mm,smnmreca;m;amebymm, 

Jhether such claim arises out of any comtract lawfully emtared irto on 

hahalf 'cf the Stata ar out of any wrong cammittad by any servant and 

uithinfinscq:aostaplmassmSe:*m. 

(23 No;zxmadingsoranymmrashallbemghtzmm'smim(l) 

Lfaperiodoftwelvem’xsnaselapaedfmflmdatemwdmm 

mmffmhflreofmemofmmarmmlmrmiceinwfltmq 

ofcmmummmmmmmofnmmszm 

bemglvmtoevezydefafimmatleastafimrthbefmmmm 

of the proceedings. 

(3} In any moceedings institotad by virtue of the provisiaons of 

qu(l)mmimcfmd@ammMMmymciwas 

minal defendant cr respondent. 

(4) Noexec.:tim,attadmmt,arlikep:messshallbeisznda;nm 

Lharmimldefwflantarrspaflmtinanymafl:qswtrdsmim 

araqairstunp:cperCyoftbnstatemtn*eammt:muwtosamty 

mmxmmwmmldafmm«mflu 

be paid from public funds. 

’5) Nothing in this section contained shall affect any provisian of 

any othexr law which - 

(a) limits the liability of the State or amy Jdepartment or other 

ixstitutimmfmrupa:tcfanyactormmsimotits 

servants; 

(b} prescribes a different pericd withan which a claim shall be 

made in respect of amy such liability; ar 

(c) mpcsesccnd;tiorsmtheixstit:mmofanypmcaamqs. 
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REPEAL AND AMENCMENT QF COMSTTTUTION 

Rapenl axt smerviment of constitation. 

49.(1) Perliamen may repeal or amend any provision of sectiams | to 49 

tinclusive) of this Copstitution with a two-thirds mjarity of its memters 

@esent in the National Assembly: Provided that in tha case of repeal o 

amencment to sections 1 to 11, & seventy per cent majarity vote shall be 

actained. 

TRANSITIONAL AND SAVING PROVISIONS 

Citizenship. 

30.(1) Citizens of the taerritary shall be - 

(2a) All Batswana as defined by an Act of Parliament: 

(&) any other person legally damiciled in the territary at 

independence for a pericd of five years or mare who applies 

and is accepted as a citizen; and 

(c) amy octher person who apply and is accepted as a citizen. 

{2) Any citizen shall have the rignt to rencunce his citizenship of 

the territory. 

Stata departments and Ministers. 

51 Any department of State in existence immediately priar to the 

cammencenertc of this Corstitution, shall be deemed to have been 

established under section 18(1) amd any Mirister appointed under that 

section to administer such department ard holding office immediately pricr 

to such commencement, shall be deemed to have been appointed uxer that 

section to administer that department, provided that such Minister shall 

L8 Bai 483 
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Duties, poeers, mthorities and functions of chiefs and headmen to rwain. 

52. Notwithstanding armything in this Corstitution contained all 

duties, powers, authorities and functions lawfully exercised by chiefs and 

headmen immediately prior to the cammencement of this Constiturion shall 

remain in farce until varied or withdrawn Dy the campetert authoricy. 

Powers, astharities end functions of tibal, commmity ad regianl 

axgthxities to resain. 

53, Notwithstanding anything in this Constitution contained all 

powars, authorities and functicons lawfully exercised by tribal, cammmity 

ad regicnal autharities in the territory immediately pricr to the 

mmencement of this Constitrtion shall remain in force until varied ar 

vithdrawn by Parliament. 

Vesting and use of certain lard. 

54. All Goverrment land which at the commencement cf this Constitution 

oratanytimthereafterisraservaiforoowpatimwun
mfi 

cxmmities residing thereon shall - 

(a) vstinmeStataPrasidaxtsubjecttcanyexistimd\amm' 

obligat.'xmmorovarsxi\hrdcrcthewiselawfully 

affecting the sams; 

(b) cmt.i:nxtobeuudarfladninismredfcrthesettlm, 

support, benefit and material and moral welfare of such 

tribes ar commmnities; and 

(c) mtbealiflmdurinanywjdivar‘.adfmflnpxpmafor 

michlardisrasezvedemeptwfler‘:he
mityotmmt 

  

of Parliament generally or specially adopred in this regard: 

Provided that notwithstanding the provisions of such an Act 

any such alienation ar diversion shall only be effectad in 
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consultation 
with 

  

~onstitution 
AT, 1671 (Act 21 of 1971), snall, 

priortnth
e@ngmfl*-o

fmisousti
mim, 

sqrulemxrt
ardmravebo

mesablishe
dardcastim

sdassmw 

saction 35(1). 
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38. Ssubject to the provisions cf this Constitution - 

(a) everycartinad.stanceina
d;s:nctotuntmitmy 

imsediately pr;ortorheo
cnnmltcf +his Copstitution, 

oflnrmntrecaartcafitiw
tedwdersectimloofm 

Bamny Administration ACt, 1927 (Act 38 of 1327), gmll remain 

insdmwammcparafl
mmmdarmnmitsais

tm 

byarm'derany}ctcfparliam
xt: 

thelawswhidmimdiata
lypriarmtnemrtoftim

 

chstimtimappliedtot!‘s
m@mxrtrefmadtoinse::ti

m 

56(1) shall a;plymm
mt*xemm: 

vaidedthatanyrefe:emin
anylawstomeministarof 

ammaminismtimardnev
alm" shall be consttued a8 a 

mfmwmmisterof
wmardermfitmm 

ctLawarflOrdarrmpu:tively;
 

all ;nmeaij.rgspanirq immediately pn'iarto
tmm 

of this Constioution - 

(1) inanycalz‘cczrs.ic'nr'a
iwwsectimmofmsaid 

Banta Administration ACT, 1927 arrlmtmatmid 

HighOwr‘:shallstarflmmvedt
othemgismne's 

oot of the district and the Supreme COuT, 

respectively, wch shall have jurisdiction to hear ard 

determine the same; and 

mwmmmoresm
blmmmmim 

33 of ‘d\esaidmflmmlistrut.im 
Act, 1927 

section 10 of the Bartu Administration Act, 1927, 

Amendment Act, 1929 (Act 9 of 1929) shall e contimed 

ardcmclmbd'mev
crympec‘;asirt

msmstiuflm 

nad not been passed;   

  

  

 



(@) all jxn;mtsardomarsofthesa;dmgxmtoranymr 

court (other than the Supreme Court) referred to in paragrapn 

(a) o () chall have the same force and effect as i1f they 

hadbetmgivmcrnncbbyflfie&ma&:urtor,ast‘nczse 

may be, the ccrt of correspanding furisdiction in tarritcry. 

mumimdluufivwdmotm, etc. 

£9.(1) Subject to the provisions of this Comstitution, all laws which 

immaciately pricr 5 the cammancemant cf this Constitution, were in 

speration in any district of the texritory shall cortime in operation and 

mma;plymmptmsofarlimmm
ume 

applicable law of territoryoraremdedorrepealedbymrlimbycr 

in “erms of this Constitition: Provided further that, until otherwise 

orovided by Perli , the laws reculating the affairs of arty Departmertc 

of Pmtsamz‘ele:mnmicatia’sarrmysimilardeparmmesmmistm 

uader section 18(1) snallbemtonavemmamwp:wi&tcr 

tneamnniszaumofmtmmasadepammotstamm
mm 

accorcance with the principles prescribed in the Fost Office Re—adjustTment 

ACt, 1968 (ACt 67 of 1968). 

(1A) Upmtheacfiitionofmylarficrterritcrywtreternwy- 

(a) all laws.tsqatherwitha.llproclmtias, requlations, 

by-laws and notices issued, macde or given thereunder, i 

cparatimintheterritaryimadiataly}ricrmmechteof 

such agdition, shall,asfrmamateamlyarfibecf 

foroeintnelandorterntcrysoamedamptsxndthe 

said laws (if any)asmy,lnmlatimmanysz.fl’xlu:rflcr 

tez'ritmymmastim,bespa:ifically 
excluded, ad which 

shallnotsoapplyardbaotforce:a
m 

(b) alllaminoperat.iminsxmmrfi
m'tarrimryiwiately  
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;rzcr:o:nadataofmminim, 
shall, as from such 

date,‘.apseardoassembecffc:ceinmlardcr 

tarrimrysoadfledampcsmofmelmtiandlm 

(ifarry)crsxm;nrtsflmeofasmy,mmlatimmany 

such land or territory in qzm't.u:n,bespmlriaiintrus 

coretitrtion and which shall, together with all 

proclamatians, regqulations, Dy-laws and notices lssued, 

nadecrgiva\truraxthrmoffczoeinmmfiar 
‘ 

cerritory immediataly prior to the date of such eddition, ' 

ocntmuemcpamdmanicamimxatoag:lyinsmwor 
@ 

territary .*lad’xt_uneasitismdwcad,mfiaicr 

rq:ealedbycrinwmofanhctcfmrlw. 

(1B) “he exclusion or cartimation, ;::termcfparaqrnph(a\c:(b) 

ofsuhsactim(lm,oflawsmrmypamimlumrdcrwfltarybeu‘q 

adced to territory - 

(a) smllbeeffectedbyuaycfanmtof 
Parliament 

sgmificallymmraruntpxr;nsem:mflmtom 

lmflor‘:.c:rritarqumtim: 
Prrwvicad that - 

(1) if?arl_u:mtisthmmtinsessimarditismt 

practicable to convene parliament timecusly far the 

WofiMafi\mmwmmdflucflm 

additimofanylaniarterritcrytocnterrimry, 
l 

theStataPmidmtacti.ngincauzlmdmviththe 

mtivemmil,mywm
yofgmlmtim in the     

Cazette, effect the said exclusion
 or cattimuation in : 

relation to the land or territcery in question, and any 

smmlmtimstlmmdmun
ablectm 

National Assenbly for ratification within fourtsen 

daysmmmmtcf
immtmirq 

sessioan. 
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(2) All rights, powers, authorities, duties, obligations amd functions 

mmmwmadmlm'mam&wc
rmmitycr 

pamonint.‘sh:.xblicofSarthAfnca (including any authority or persan 

Lnanygzovimialammimdm)byor
mfleranymcfunm;miccf 

mmimmmmwmwamym
nminmome () 

ard(u)ahallwstincrdevolv
eu;mthamnmmim, 

autharity or person exercising simiiar powaers or perfarmng similar duties 

crfu!:tia'flLfltmitarym‘din‘meama’
IncfS\mmspuflim 

Minister, autharity or perscn, upmn the Minister, authority or persan 

designated by the State President, and ary regulation, rule, crder, 

notice, apmroval, registration ar authority mede, given or granted and any 

oflnrmmitym'parsmmt*nmmli
cofmhrrimmcrtotm 

commencenert cf this Constitution shall in relation to the administration 

cftheterritary,bedeandmmveme
nmde,qlwn,gmnmdcrmkmby 

&mcmrespaflmguinistar,mmyorp
ersmmtmmfimy. 

(3) wmmmmmmimmm@
lyxnmmnm 

in terms of subsection (1) ar (1A)(b) to = 

(a) the Cape Colany, the Cape Province, the Zuid=Afrikaansche 

Rgpbliek,themfreesmte,m
mml,fltmimcf 

SQutnAfricacrthanubl_ic,shallbearstn
ndasa 

reference to the territory: 

(b) flna—wn,mxirq,tmm,z‘
nmm, 

mmum-cwenmmllbemm
asa 

re!mwthetzritnryarthesmtemi
m,zsuz 

circumstances may require; 

(c) mmmfil,flnmmnxt
_m 

Govermor-General-inm-Council, 
shall be construed as 2 

(d) 'Bnczbhfitcrrthammne
tof'mrntm:y, shall be construed 

D
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vl'uhq—uumfimmthntsrim. 

: a. mri.qum':dcbllgatmrsmmr
ocmamfis,m-sarcflm 

- fi mwmmm
mm 

: ypdm&flammoffiusm
umimstnllmzim 

+he Goverrmertt
 cf the territary 

    

   
del igetions of the territory. 

  
" 43.(1) Allcri.minalprocee.fln;stullbsirst

imtadint}mrmcffi\e 

‘ Nf mmmmmmm
mmmmmtmmm

m 

N 3R 
"fl‘f mmmofmsm

mm,mmmuwmm
 

“'Eff“'hmmm
,wmmmulmasu
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(2) Arycivilprcceadmbyoragain
stanymfisterasrq:rsemim 

ar which 
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XIMOKO PROGRESSIVE PARTY A28 

SUBMISSION TO THE TECHNICAL COMMITTEE ON 

CONSTITUTIONAL MATTERS OF THE NEGOTIATING COUNCIL 

16 MAY 1993 

The Ximoko Progressive Party would wish to avail itself of the opportunity of submitiing to the 

Technical Committee on Constitutional Matters of the Negotiating Council its views on matters 

relating to future constitutional development. These, and other views, will be amplified and 

canvassed as appropriate in the debate of the Council on the content of reports of the Technical 

Committee. 

The Issue of Self-determination and the Rights of Minorities 

The position of the Ximoko Progressive Party on the Rights of National, Regional and 

Linguistic Minorities and on the self-determination of peoples is contained in the 

Attachments 1 and 2, originally prepared for Working Group 2 of CODESA. 

The Ximoko Progressive Party is of the view that the issue of self-determination has a 

multiplicity of facets and cannot be considered in isolation. Rather, the many facets of 

self-determination need to be addressed as a natural part of the debate on such issues as 

the nature and form of the State, subsidiarity as applied to second- third- and lower-tier 

Governments, the delimitation of areas of jurisdiction of lower-tier Governments and the 

functions of such Governments, etc. 

The Constitution-making Process 

A broad perspective on the Ximoko position is provided by Attachment 3 which 

encapsulates basic principles formulated in respect of the CODESA debate. 

In essence the position of the Ximoko Progressive Party in regard to the matter of 

constitution-making is as follows: 

Adoption 

The process of transition to a new South Africa must proceed constitutionally, with any 

new Constitution, be it interim or final, being adopted in terms of the Constitution of the 

day by the Legislature of the day. The particular constitutional arrangements of the day 

will determine how the relevant legislature is structured, but the point is that the necessary 
(& [l \ 
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enactments will need to be made along the way by the relevant Legislature to give 

constitutional effect to each step along the way of constitutional development. 

Drawing up the Constitution 

  The process of drawing up of the Constitution (either interim or "final") in its turn 

involves two distinct actions namely: 

senting the parameters (guidelines or principles) in terms of which the Constitution 

has to be drafted: and 

drafting the Constitution itself. 

Establishing Constitutional Principles 

This aspect is seen to be the major constitution-making function of the Multi-Party 

Negotiating Process. It is the view of the Ximoko Progressive Party that no benefit can 

be derived from truncating this process on the pretext that it is not the work of the Multi- 

Party structures to become involved in marters of detail. The fact of the matter is that the 

greater the range of issues upon which multi-party consensus can be achieved, the greater 

will be the universality of the Constitution finally emanating from the Constitution-making 

process in terms of its acceptance by the broadest spectrum of political persuasion in the 

country. Ximoko therefore advocates, as it did at CODESA, the establishment at the 

multi-party level of as complete a set of unambiguous and comprehensive constitutional 

principles germane to the content of the new Constitution as possible. 

The Ximoko Progressive Party is strongly of the view that the process of determining the 

content of the Constitution should be as inclusive as possible and therefore is the work of 

multi-party structures. Centainly it should not be a matter 10 be determined by simple 

majoritarianism since an important role of a Constitution is t0 regulate the behaviour of 

the majority toward the individual the determination of the rules of this game therefore 

cannot, in principle, be left to the unqualified will of the majority. The more parties and 

interest groups who are directly involved in the process, preferably and ideally right up to 

the point of production of the final product for consideration by the Legislature, the more 

universal will be its acceptance.  



Drafting the Constitution 

This will be an essentially technical task provided that sufficient progress has been made 

at the multi-party level with the establishment of comprehensive and unambiguous 

orinciples. The Ximoko Progressive Party would foresee a two-stage process including 

first an Interim/Transitional Constitution whose drafting will be superintended by the 
  

Multi-Party process and a "final" constitution drawn up and enacted during the period of 

iransition, in terms of the Interim/Transitional Constitution and according to the 

Constitutional Principles emanating from the Multi-Party Negotiating Process. In 

accordance with its concern that the shape and form of the Constitution should at all times 

encapsulate not so much the views of the majority but rather of the broadest spectrum of 

interests in the community, Ximoko believes that even in the transitional phase the process 

of determination of the shape of the "final" Constitution for enactment by the Transitional 

Legislature should also be as inclusive of political and other interest groups in the South 

African society as possible. 

Constitutional Principles 

The Ximoko Progressive Party stands for a multi-party, non-racial, non-sexists 

constitutional democracy in South Africa based upon universal adult suffrage and 

displaying the following essential features: 

There will be a separation of powers between the Legislature, the Executive and 

the Judiciary with the necessary constitutional safeguards; 

there will be representative government at the First-, Second-, and Third Tier 

levels with clearly defined and separate powers and functions; 

jurisdiction of Second- and Third-Tier government, both geographic and 

functional, must be such as to promote economic growth and development; 

in order to bring Government closer to the people there will be maximum 

devolution of powers to lower tiers of government consistent with the capasity of 

lower tiers to exercise these powers in the interests of their constituencies; 

there will be the necessary constitutional safeguards to preclude the progressive 

centralisation of powers; 

the entrenched Constitution will be the Supreme Law and will be protected and 

impartially applied by the independent Judiciary; | B By 
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Fundamental Rights will be entrenched and both constitutionally protected and 

promoted in a justiciable Bill of Rights; 

the principle of proportional sharing of power rather than the winner-takes-all 

approach will be fundamental; 

there shall be free association and the autonomy of all structures of Civil Society 

will be Constitutionally entrenched. 

Artachment 4, produced for the CODESA debate, provides some amplification of the 

Ximoko Progressive Party's position on the balance between Central, Regional and Local 

Government. 

 



Attachment 1| 

L1718/3/341) " 

XIMOKO PROGRESSIVE PARTY 

WORKING GROWP 2 

24 FEBRUARY 1992 

POSITION PAFTER ON THE RIGHTS OF NATIONAL, RELIGIOUS AND LINGUISTIC MINORITIES 

The Ximoko Progressive Party subscribes fully to the principles enunciated 
in the Chapter on Minority Rights contained in the Final document of the 
Copenhagen Meeting: Conference of the Human Dimension of the Economic and 
Social Council of Europe (1990) as follows: 

1. 

N
 

i
 

n
 

. 

Questions relating to national minorities can only be resolved in a demo- 
cratic political framework based on the Rule of Law functioning with an 
indepenagent Judiciary; 

The existence of national minorities and cultural diversity should be 
recognised not as an impediment to the realisation of nationhocd within 
the context of a nation state, but rather as an enriching influence on the 
quality of that Society whose diversity is worthy of protection; 

Persons belonging to national minorities have a right to exercise fully 
and effectively their human rights and fundamental freedoms without any 
discrimination and in full equality before the Law; 

The principle of Free Association will apply, that is to say, to belong 
to a national minority is a matter of a person's own individual choice 
and no disadvantages may arise from the free exercise of that choice. Per- 
sons have the right freely to express, preserve and develop their cultu- 
ral, linguistic or religious identity free of any attempts at assimilation 
against their will. In particular they will have the right: 

4.1 To use freely their mother tongue in private and in public; 

4.2 To establish and maintain their own educational, cultural and reli- 
cious institutions, organisations and associations and to seek volun- 
tary financial and other contributions as well as public assistance 
in conformity with national legislation provided only that such orga- 
nisations do not propagate racial exclusivity; 

4.3 To profess and practice their religion and to conduct religious edu- 

cation in their mother tongue; and 

4.4 To establish and maintain unimpeded contact with similar groups &across 
national frontiers. 

Persons belonging to national minorities, notwithstanding the need to 

learn the official language or languages of the State, will be ensured 

adequate opportunity for instruction in and of their mother tonaue as.well 

as, wherever possible and necessary, for its use before public authoTl- 

ties.
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The promotion of the interests of national minorities could possibly be 
achieved by granting appropriate degrees of autonomy to such minorities in 
a Constitution in addition to the protection of the rights of persons be- 
longing to such minorities in a constitutionally enshrined Bill of Rights. 

None of the above commitments may be interpreted as implying any right to 

engage in any activity in contravention of the provisions of the Constitu- 
tion or of internatiunal human rights conventions. 

The Ximoko Progressive Party cenerally supports an approach in relation to 
national minorities which will encompass: 

effective measures, including legislation where necessary, to provide pro- 
tection against acts that constitute incitement to violence directed at 
persons or groups and based on national, racial, ethnic or religious dis- 
crimination, hostilities or hatred and including acts calculated to de- 
mean or prejudice such minorities; 

commitment to appropriate and proportional measures to protect persons or 
groups who are subject to threats or acts of discrimination, hostility or 
violence as a result of racial, ethnic, cultural, linguistic or religious 
identity and to protect their property; 

promotion of tolerance and understanding between all groups and persua- 
sions in the Society; and 

endeavours to ensure that the objectives of education include special at- 
tention to the problem of racial prejudice and the development of respect 
for different civilisations and cultures.
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Attachment 2 

~11/718/3/3/1 

XIMOKO PROGRESSIVE PARTY 

WORKING GROUP 2 

24 FEBRUARY 1992 

POSITION [FAPER ON THE SELF DETERMINATION OF PEOPLES. 

The views of the Ximoko Progressive Party on the auestion of the self cetermi- 

nation of peoples are a natural extension of its views regarding the rights of 

minorities already tabled. Its views on the self determination of peoples are 

as follows; 

1. Self determination within a nation state according to international juri- 

dical convention is not an unqualified right (Refer Vol 1 of the S.A. Law 

Commission Report on Constitutional Models) Rather, self determination 

must generally be viewed as a negotiable option for the exercise of rights 

and, in the view of the XPP, should not reflect the unilateral preference 

of the minority or people concerned, but the democratic will of the nation 

in its entirety; 

2. Restricted autonomy could be granted only in accordance with the will of 

the nation to a voluntary minority group or people conforming to the re- 

quirements of international law; 

W
 

. Such autonomy should not be on a racial basis; 

4. It should not negatively impact the rights and interests of non-members 

of the minority or people concerned; 

wn
 Autonomy shall be feasible on points such as the size of the minority or 

the numbers of the people concerned, geographic concentration, and so onj 

6. It shall be financially and economically affordable and viable and should 

not be such as to compromise the integrity of the State nmor the principles 

and tenets reflected in its Constitution; 

The Ximoko Progressive Party recognises the relevance and significance of 

these principles both to the debate on the future of the TBVC states and the 

matter, for example, of an Afrikaner state. In the specific case where a 

form of territorially-based self determination is contemplated the XPP would 

favour the inclusion of the following additional principles: 

- The relevant area shall preferably have historical or symbolic signifi- 

cance for the minority or people concerned and shall be an area in which 

they form a miijority; 

- It will not be reserved for occupation on a racial or other preferential 

basis; ‘ 

- Ownership of land will change hands through the operation of mechanisms 

which will not advance racial exclusivity or prejudice the constitutional 

 



Tights of any individualj; 

- All residents will enjoy full political and other rights in accordance 
with the national Constitution and no discrimination on the basis of race, 
colour or creed will be countenanced. 

The Ximoko Progressive Party is not opposed in principle to a degree of self 
determination for national minorities or peoples, provided such self determi- 
nation accords with the above principles, and persuasive arguments can be ad- 
vanced in support of this expedient as the most desired option for the advance- 
ment of the cause of human rights in South Africa.
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XIMOKO PROGRESSIVE PARTY 

WORKING GROUP 2 

23 MARCH 1992 

POSITION PAPER ON THE CONSTITUITON-MAKING PROCESS 

COMPONENTS OF THE PROCESS 
  

Essentially two comonents of the process ol 
constitution—-making may be identified, namely, the 
crawing- LD of the Constitution and thD adoption cI the 
Constitution by way of some enactment waich will give it the 
force of law. The distinction is useful since ciZferent 
considera tions cDD‘. Yy in respect of the two comonencs. 

PRINCIPLES AND PROPOSALS REGARDING THE PROCESS OF 
CONSTITUTION MAKING 
  

  

It has been suggested that, in short, the objects of a 
Constitution are to limit the arbitery action of the 
govermment, to guarantee the rights of the governed, and to 
define the operations of the sovereign power. In a 
constitutional state the Constitution enjoys special status 
as a social contract providing for the mamner in which a 
nation is governed. To the extent at least that the 
Constitution serves to define and to guarantee the rights ci - 

< 

the governed, both individually and collectively, it is 
necessary to take account of both the individual arnd 
collective dimensions in the process of constitution-making. 

The special character of Constitutions is universzlly 
acknowledged inter glia by requiring special majorities for 
their amendment, etc. 

It is for the very reason that the Constitution has a 
generally recognised special character that the Ximoko 
Progressive Party argues that the process cof 
constitution-making should be as inclusive as possible. In 
the final analysis it is suggested that the test of a 
""good'' constitution for South Africa is not to be found in 
the numerical measure of support for that Constitution 
alone, but in the degree to which it achieves its objects in 
respect of each and every individual and interest group in 
that Sociecty. 
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Following this line of thought it would seem that ideally 
constitution-making mechanisms should accammodate the full 
variety and spread of viewpoints and interests present in 
the society. To the extent that the process of electing 
constituent bodies as part of the constitution-making 
mechanism results in a narrowing of the spread of interests 
represented by marginzlising smaller interest grouns and 
merely increasing the proportional representation of larger . groups, the process is not ideally suited for the purpose of 
constitution—making. el 

2.1 Drawing Up the Constitution 
  

The process of crawing-up the Constitution in 
its turn involves two identifiable steps 
namely: 

- Establishing the guidelines within which 
drafting is to take place and: 

- Drafting the Constitution itself. 

2:1.1 Establishing the Guidelines 
  

CODESA has accepted that it has the task 
interalia of generating constitutional 
principles and has handed down this brief to 
Working Group 2. All parties to CODESA have 
already conceded that so fundamental a task as 
the generation of constitutional principles 
should be entrusted to CODESA, despite the fact 
that it is not an elected body. In fact some 
participating parties go so far as to seek to o 
make the relevant principles produced by CODESA 
binding upon the further constitution-making 
process. 

The Ximoko Progressive Party has no difficulsy 
with this approach since it considers CODESA™to 
be breoadly inclusive of a wide range of 
interests and most of the major players. The 
situation can only improve if ongoing efforts to 
draw others who are as yet not part of the 
process into CODESA*meet with success. 
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Ximoko places a much higher premium for present 

DLYDOSES upon such a b*oaolv—oasec process and 

“he consensus resulting from it than it coes 

upon a process involving a smaller number of 

elected participants roovesentlng a narrower 

. Tange of interests and producing decisions on 

: the basis of some albeit qualified majority. 

Tor this reason it would seem imperative to 
explere dynamically and to the full, the 
potential for consensus at COD.SR'ln order to 
generate as comorehensxve a set of guidelines as 

possible wnich will serve to define in 

wnambiguous terms the major structural features 

of the Constitution. This would involve 
onside*a"v more necotiagi01 and debate o: 

2 jor 1ssues than has hitherto takefl :Lac= in 

Working Group 2 at CODESA. A disturbing feature 

of the points of consensus proouced so far has 

been their relative superficiality and the 

irpression which is created that the really 

important and fundamental matters upcn wnaich 

there is no ready consensus are merely 

cowveqlenCLy shelved in the interests of good 

order. 

Tne Ximoko Progressive Party is firmly cowv1nced 

that full explomtaCLon of the potentizl of 

CODESA¥is important if we are to achieve some 
success in producing a Constituticn for South 

. Africa whose acceptance is universal. 

2:1.2 Drafting the Constitution 
  

Whilst the Ximoko Progressive Party notes the 

call for an elected body to draft the 
Constitution, it does not subscribe to the 

conventional wisdom and is not yet persuaoed of 

the necessity for such a step. The fact that 

this requirement has become an emotive issue in 

some quarters should not influence the better 

’ judgement of the Working Group. The fact is 
that if CODESA¥makes the necessary effort ard 
proceeds far enough in establishing meaningful 
and substantial principles and guidelines 
defining the salient features of the new 
Constitution, 
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che drafting of the Constitution itself would be 

a largely technical task and Ximoko is not 

persuaded of the need for a specially elected 

body merely to accomlish this task. IZ conesa X 

were not to proceed far enough and issues as vet 

remained to be resolved by a drafting body which 

was not broadly based and on any basis other 

than consensus, the Ximoko Progressive rarty 

would have some severe misgivings. 

It is therefore suggested that an altermative 

worthy of considerztion would be for CODES£*to 
assume responsibility for the drafting oI the 

Constitution in accordance with the guicsli 

produced by Working Group 2** This would 

the advantage of continuity in the proce 

drawing up the draft Constitution. IC 

also accommodate a wider spectrum of mincTily 

interests than would be practical in &ll buc 

the largest elected body and would not conilict 

with the legislative culture in South AZrica —- - 

where draft legislation for consideration Oy td 
lected e 

&dvise 
legislature is generally not produced Dy 

bodies but by legally qualified draiter 

by specialists. 
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The Ximoko Progressive Party is convinced that 

with the co—operation of all parties CODZSA can 

acquire the status in the eyes of the pecple of 

South Africa satisfactorily to discharge the 

task of drafting a Constitution for South 

Africa. 

Were the Constitution to be drafted by some body 

other than CODESA it is considered even more 

desirable that the guiddines and principles 

produced by CODESA should be binding and 

sufficiently comprehensive to unambiguously 

define all the salient features of the 
Constitution. 

Adopting the Constitution 
  

The Ximoko Progressive Party supports the view 

that the process of transition toward a new 

South Africa must proceed .constitutionally with 
each step in the process of constitucional 
development being enabled by the necessaty 
amendments to the existing Constitution along 

the way. 
[S5eaiaars 
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nis should apply also to the new Constitution 
by requiring it to be given legal effect by a 
body competent to do so in terms of the existing 
Constitution as amendec. 

In its proposals regarcding interim and 
transitional g cfivernme“bcl arrangements the 
Ximoko Progressive Party has envisaged two 

fv
 

V=
 phases, an interim phzse and a transiZion 

phase. 
    

tnvisaged in the transitional phase is a 
transitional legislature in the form cf an 
elected Transitional Assembly. It is considered 
practical and desirable that this L*afls;:i:fial 
~Assembly, elected in terms of rules and 
procedures laid down bv CODMDA afld én integral 
part of the machinery of Transitional 
Govermment, noula c”““” t“o new Constituticn 
end give it the force cf law. *hls would avoid 
the necessity of acc1:;onal elections for the 
specific purpose of adopting the new 
Constitution
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This document arises owt of a process of 
consuliation thar culrunated in a Neuonal 
Consuliative Conference on Regional Poiicy 
in March 1993. The original documen: 
arose our of a number of meeungs joinily 
convened by the Constitutional Comnutiee, 
ard the Department of Local ard Regional 
Government and Housing of the ANC. 

Vhile  this  consultanon  process  was 
prumarily itended for ANC siruciures, and 
the democratic movement :n general, ihe 

DG i NSt  apricans.  iné ANC 
policy approach 1o regions s that of 
building and re-uniting - not redividing - a 
raon. 
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. SECTION 

INTRODUCTION 

A Heated Debate 

The Sebate en different levels of governmen: 

n Scuth Afnca, and in panicular on the 
degree e which regons should have 

autonomy, nas become heated. Tae issues 

zre not orly whal the powers and boundanes 
ot regionel &n8 ioeal yuveiuitent should be, 

put who decides, how and when. 

Usualiy the cedate 1s presented in terms that 

are doth grossiy over-simplified and quite 
wrong. [tis said that the choice before South 
Alnca 1s setween 2 highly centralised siate 
directing ¢ centrally planned economy, 

ullegedly the ANC position, on the one hand, 
und a highly ce~ceatralised state with a free 
ceonomy on the other. said ta he the Santh 
Alncan govemment's position on the other. 

Both positions are misrepresented. 

The ANC siands tor a united, non-raciai and 
non-sexist, cemocratic South Africa.  This 
mcuns we want 8 South Africa that 1s unified 
hut not over centralised. [t must have a 
consntution which provides for democracy at 
ail ievels, popular partcipation at every level 

of govermment, and a distnbution of powers 
and tuncuars at nanonal, regional and locai 
.evel which will best achieve this objective, 
and also ensure development and eradication 

of inequalities created by apartheid. This can 
only take place within a national policy 

‘rumework. 

We in the ANC want democracy and 
development at all levels, and look forward (o 

ihe pnvate sector making an essental 
contibution to the nation's well-being. The 

South Alrican government, on the otaer nand, 
s reaily interested w creating disguisec NP- 
dominated homelands, even if this means 
wrecking ine sconomy and even if it results in 
promoting zopulation movements so zs W 
concentrate  potential voung support 
regions of potental NP hegemony. If thus 
wzre to happen, the bitterness of the past wil 

re-surface im uew forms, and just 2 
Balkanisation :s bnnging disaster 0 :ne 
Balkans, so would iis equivalen: :n South 
Africa tear our country apan. 

We have no problem with the democrauc 

principle tbat cifferent parties can hoid office 
at nagoadal and regional leveis. Any neaithy 
democracy recogaises that peopie in a cenaia 
area might prefer the opposition pary to the 

goverming party at the naticnal level. ‘Whal 

South Africa would nat he able :n hear vould 

be the creation cf mini-states ruied 5v 

ethnically based panies and puiling =0 
different direcrions. 

The terms unitary states and federal siates 
have both beea misused. Many unitary states 
have federal features and many feceral siatcs 
have unitary ones; the Federal Republic of 
Germany thus has a more centralised stale 

system thap the United Siates of Amenca, 
aespite tneir ailiercnt names. runthermorse, 10 
reality, in both those countries in ail but a few 

relaqvely minor matuters, legislation adepted 
ty the nanonal legislature wiil cvernde laws 

acopted by the local states. 

What matters s the relatonship between the 
different levels of government and how they 
all coanect up in the towl consutunonal 

picture. 

     



  

Our Objectives 

The way that govermment s structured oo €3ch counry will inevitably depend very 
mLch on s ustory and on what the purpcses 
of dovermment acs scen o be. In the case of 
cuth Afnca, we are involved in the process 
f knnung tegether the state again after a2 

nighimansh  dismembermsants created 2y 
3cannerd. We ore trying to transform an 
CEDressive  siate  Tuilt oa  division and 
necuality into a democratic one that serves 
e interests of the whole South Afncan 
natieh. 

OCur goal :s 10 enable ever vOne o live freeiv 
ang WAtR SIgItY Anvwhere 1 the country, and 
to create stabie and efficient institutions so as 
') give ihe best possible chances for the 
wevelopment of democrocy, peace  and 
crospenty for all. 

The ANC wants to: 

Jc-racialise our country, so that 
ncople  can  start o think  of 
themselves  polincally as  South 
Alncans nolding diverse views, 
and not &s memboers of this or that 
fuctal, e or unguistic group 
iocked 1nto corresponding  and 
definite political compantments; 

progressively 'niegrate, normalise 
and legumise 'ne siructures of 
fovermment so that these are no 
Inngcr seen  as instruments of 
‘ppression, division and corruption 

nut rather as the means for 
cnabling  peeple 0 live in 
rranquillity and get on with and 
improve their lives; 

uiscourage political mobilisaton on 
e oasis of race, ethnicity or 
ranguage and especally to prevent 
viate power at any level from being 
wsed  for  purposes of athnic 
comination, intolerance and forced 
removals of populations; 

ANC Rezional Poicy 

Cemocratise cur land, SO Lat 
PEOPic are as cicecdy iavoived as 
possidle in shaping their destinies 
atevery Jevel of government: 

"Viuuase the possibilines of acuse 
of pcwer which could resuls Eem 
the cvercencentration of authenn v 
10100 few hangs; 

reduce and eliminate tte massive 
inequalitss ¢stablished oy 
panheid, by making resource 

availatie for the advancement of 
inose oppressed and kept back .n 
the past by racial Ziscnm:nation 
ana gcacer oppression; 

Frogressively do away atth ihe 
massive  mbalances  banwesn 
re@ons enc between urban ang 
~zral areas within regions; 

faciiitate the ceveiopment cf an 
integrated, efBzcient and 
internationally competitive nancasl 
cconomy; and 

€naoie peopie to take pade in their 
vuliute ¢nd language tn a spint ot 
aon-nacialisr,  gemocracy  and 
respect for the language, culture 
and beliefs of others. 

Healing our couniry, crealng the cond:tions 
for economic advance, establishing a ciimate 
of peace and tolerance and embaricng upon 
orderly and susiinable programmes (0 
improve the lives of the majonty, can only be 
schieved by meags of 2 nananal effan 
undenzkea  with a2 sense of sanonal 
respeasibdity.  We can never succeed if we 
have a muitiplicity of confl icting policies 
camed out by a muluplicity of feuding 
Sureaucracies. 

Soft Boundaries 

Underlying the whole Fresentation  that 
{ollows is a concem for three fucdamental 
and inter-related rights: the nght to freedom, 
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e ngmt 10 Cemocnacy anc the fght o 
Sevelocpment. 

Tas casic issue is nct what powers shouid be 
oserved for the regicns and wha powers sel 
zsige for the central governmeat. Rather, i1 s 
wnal the relagonsiip berween central, 
regicral and local government should be in 
respect of the naticnal, regional and local 
cmensions of the tasks that face the whoie 
COURIPY. 

Thaus., educayon, nealth, housing, 
-mpleyment  Luanspon anc  ecenomic 
~evelopment, all have 1o Le cunducied both at 
mauonal and sub-national ievels wathun 2 
single nauonaj Policy framework. 
—ovemmental structures will be so organused 
such inat regions wiil participate fully in tne 
‘ormuization of poiicy. The issue s not how 
‘0 separate out exciusive competence for oae 
«owel 25 @gainst the other, but how to ensure 
nproeagte responsiBilily and accountabillty 
¢t cach level, anc the harmonious interacton 
ot ail levels. 

Following trom this is the necessity to have 
soft boundanes rather than hard boundanes in 
relation to different levels of government. 
While we have 10 be ngid rather than soft on 
Dasic consututional prnciples such as multi- 
ceny democracy, enuaiity and fundamentsi 
nghts  and f{reedoms, our nstitutional 
srengements  should be as flexible as 
possidle s0 as to enable them 10 grow and 
Jjcapt themselves in the light of expenence. 

Thus. 'he provision of services should not 
siop 4l this or that hard boundary. Nor 
snould responsibility for development be 
<onfined 10 one hard level of government or 
b other Civil  semnce, polios 3znd 
Jdeveiopment structures should be designed 
with 3 view 1o harmonising and integrating 
rather than Lo sealing off and scparating their 
‘uncions. 

Interrelationship of 

Checks and Ralances 

Finally, the question of uming is :mpornant. 
We are towlly against the prescnowng of 
structures acd powers of regional and jocal 
government in advance of the process of 
adopting a new consutution, We accept the 
general panciples that there should be 
national, regional and local levess of 
govemment,  that  each  should  ne 
cemocratically elected rather than appointed, 
wud «hat the consuiution should i3y cown the 
principlec on which they are w Le siructurea. 
{t should go without saying toat the general 
Franciples of the Bill of Rights ensnnnng 
wniversally recogrused fundamen:al rghts 
and [reedoms should apply thrcughout the 
counury atall levels of government. 

Beyond this, we feel that the cetermination of 
regional ciructuros amd the sp&iliy wue of 
funcuoes for the regicns and local authorties, 
's something that snouid be dons us pan and 
parcel of the elaboration of the consutution as 
2 whole. Apart from the fact thai instituyons 
reated by structures that lack democratic 

legitimacy will themselves lack legiumacy, 
and hence be vulperable to future antack, 
constitutions simply cannot be made i a 
piecemeal fashion, 

The whole concept of checks and balances 
requires that all :he checks anc il the 
baiances be known and be in place and 
interacling with each other at the same ume. 
Cerain checks and balances by their very 
rature cannot be created in isolaacn Tom 
other checks and balances. The new 
consutution will be an integrated package of 
interrelated rights, dulies mechanisms and 
proceaures, rnot an assembly of constitutional 
spare parts, 

Thus, the shape and nature of the regions 
relates to far more than the simple devolution 
of power from the centre. It affects the 
ciectoral system for the country as a1 whole 
(whether 10 have regional as weil as nanonal 
lists), the composition of :he central 
legislature (there are sirong arguments for an 

   



  

Loper Nouse 0a5¢d essennally cn regional 
cepreseataion), imencémen:s 10 the 
coastivion  (whether or not & cerain 
sirceniage tiregons have to agree te csmain 
imencmentsl, the role and funcuorung of 
>taie fisezi and  monewrv  nstinudons 
‘ssoecally o relsuon o revenue collecung 
inc iransier cayments), the structure of the 
27TV, pouce force, 21d prison service, lines 

respensivility ana accountability in the 
puhiic anm mstrannr and the tiricrure amd 
funencrning < the judicary. 

s e ANC's view, as articulated at the 
aov Corerence, that the detais of :he 

. funclions, roles and bouzdanes of 

carry such  constituaonai 
only & nanomal and 

elcciea Constitueat Assembly 

at zny Znal decision on the 

Nstional Party Govermgnent, 
the view that the powers, 

tuncuons anc even the boundaries of future 
rz21cnal government should be seuied before 
4 Ceastituen: Assembly is elected. This is 
cicarly undemocratic and unacceptable. 

hat 

CemMOCralics..y 

snould amee 

matter.  Tne 
B 

IEESA A2 AV S I IO 

The Constituent 

Assembly Decides 

We might a2d that there is suppont for the 
ICes  of reiatively strong metropolitan 
government Seing estabiished in the areas of 
greater Joreanesburg, Cape Town, Durban, 
Port Elizabeth and possibly elsewnere. [t 
would ze unwise indeed to adopt rigid 
scaemes of regicnal and iocal government 
nat gre-empied balanced discussion of the 
cesiradility cr otherwise of establistung such 
meiros arc ¢nsunng that they ke their 
praper ] we  Jhis cumihwdonal 

sCheme 

place wial 

[+ 5 =xpecied that, withia the framework of 
sicarty enuaciated  general principles  of 
constitutioneusm, democracy and non-racism 
agreed !0 w1 advance, there will be 3 
considerable degree of give and take on ail 
these quesucas at the Constituent Assembly 
Thus was the expenence in Namibia, where 

ST IONAL F . 
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the Consliluuun that emeiges aner extensive 
discussion was signed Sy every sungle 
Faricipant at the constitution-maicrg socy. 

Tae objective iz South Africa will be 10 dmft 
a constitution that nas the zssent ang suppon 
of the cverwheiming ajonty of Scuth 
Alricans with a view 13 creating a couniv o 
which the cverwheiming majcny  ce. 
ccmiortable and at home. 

The question  of regional and  incz 
goverament is a Zifficuit one for any couniny, 
and parucularly for cne where apanheic nas 
created so many false ocuncznes 
divisions. The proper ume anc clac 
determining the precise situctures  ang 
powers of government at a:l levels. .5 alter 
(and not before) elecuons have scen heig: 1o 
create a iegitimate and wicely reprasentative 
constiutinn-making hrdy, 

anc 

. 
“Ne 

Transitional arrangements 

In the meantime, all we are called upon 1o do 
'3 10 make suitabie transitional arrangements, 
beanng in mind that there are many honest 

civil servants whose intcrests have ic be ceals 

with in a fair and practical way. In tus 
respect, we propose that the four proviances 

are sutficiently famiiiar and are sufficiently 
capacious to provide the basis for progressive 

re-integration of Bantustans and homelands 
into the mainstream of Soutn Afnecan political 
and administrative life. pending the adoption 
of a new Constitution. A powerful argument 
in favour of this approach :s that a 
infrastructure already exist at provisional 
level to provide the services and faciiities 
reincorporation of the homelands. 

Looking to the future, it is imperative :nat the 
ANC spearhead within the broad democratic 
movement the formulation of clear and 
concrete proposals on regional and local 
government for submission at the Constituent 
Assembly.  Let the other groups alow 

themselves to present the whole question 13 
terms of how best thev ¢an cling io power. 
Our task is to heip determine how the new 
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outh Afnca can be shaped so that our age- 
“13 cream of 3 uruted, open, prosperous, non- 
raciai, just and democratic society can be 
reaiised. After the trauma of apanheid thar, 
and no less, 1s what our people and the world 

-~ expect. 

   



SECTION 

THE RELATIONSHIP 
BETWEEN THE 
DIFFERENT TIERS 
OF GOVERNMENT 

[n the South Afncan Censututeonal dedate 
\nere :s  general consensus zmong the 
Sifferent  politicai  actors  that a  new 
cemocratic constitttion for South Afnca 
2000id aravide for three tars of Gavemment 

central, regional and local. There s 
sgreement ihat cgch level >f Govemment 
snould be democraticaliy eiected, with certain 
specitied powers and functicns protected by 
‘he constitution, where appropriate. 

in order 10 ¢nsure that histoncal inequalities 
are redressed, citizens are equally treated end 
protect=d by the constitution, where agreed, 
" necwssary  that regionai end  Jocsl 
fovemment  operatic withun 2 nauonal 
‘ramework guided bv the same set of 
Jemocratic principles. 

I11s onicn taken as given that decentralisation 
~il bnng government closer 1o the citizenrv 
and as such act as u buffer against an over 
certralised  bureaucracy. However, in 
Fructice decentraiisalion does not always 

vicid e expecied  demncratc  and 
accountadle results. This is one important 
consideration in stating, therefore, that the 
autonamy of regional ard local goevernment 
cunnot be seen as absolute. For example, in 
South  Africa goveming powers  were 
cevolved to homelands which are regionally, 
and ofien locally based. This, however, has 
often  brought repressicn - and not 
govemment - closer to the peopie. 

N A T I O M o= e = 

ANC Regicnal Poucy 

Simuiarly, for purposes of co-orcinauon and 
reascnabis umformity in service provision 
castion  shouid e expressed  against 
allocating powers and functions exclusively 
12 a single ter of government. Hence the 
ANC propeses concurrent powers among the 
tnres uers ¢f govemment with ovemding 
powess reserved for the centrai government 
83 18 e cese 3 Germany. For cxampie, 
ccomal. regional aad jocai govermment could 
piay a role .z the provision of educanional 3a4 
health services in their respectuve ireas cof 
cperaticns. 

{n order for regional and locai governments 1o 
carry cut merr funcuons effectiveiv ang 
efEcicaily they need 10 have san apprepnate 
cembirauon of political and fiscal powers. [n 
addition, winile oontral govomment nes & rele 
10 ecsure equitatle redistrioution of resources 
frem poor '3 rich regions, it 1s ecually 
‘mpornant for sub-naticnal government 10 co- 
crdinate Gevelopment end stnve 0 rcdress 
1negualitics 1n their own aregs of junsdiction. 

In dealing with :he different uers of 
govermment, a number of issues need 10 be 
resolved. While South Africa currently has a 
tumbor of mcotropoitan arcas, it has uu 

meuwopolitan govemments, The ANC views 
the creanon cf metropolitan governments 1a 
certaia pans of the country as essenual (o the 
ceuse  of unifying, de-raciaiising  and 
democratising cities in addition to the more 
cfficient and etfective provision of a!fordable 
seovices, 

Metropolitan govemments, in piaces ke 
Greater Johanaceburg, Caps Towrn or Durben 
wiil necessarily be large, populous and 
relatively powerful. 

The ANC sees mecropoiitan government as a 
form of loczl government, and accordingly 
iocated in the third tier -below regional 
government. The ANC envisages two levels 
or tiers)  of  decision-making  and 
responsibility  within 2 mexopolitan 
ovemment: the mctropoiitan government 
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>l @ng tne pAmMaly (ocul authonties (of 
harougns) witnin tne area of its junsdiction. 

‘asclares the more rursl areas are concemed, 
the ANC enwisages the creation of larger 
cogrzphical f{orms of local govemment: 

distmet  counciis. The similanty wi 
mciropolitan government lies in the fact that 
mere would e two levels of decision- 
Tukng, powers and {uactions within such 
cisinct councils: that of the councl itself, and 
e ) bhs {185 62 1o l) cillugm we wessnll s, 
However, the distnct couneil is scen s 
-onstituung  part cf  the third tier of 
Lovemment within the overall constitutcnal 
ramework. 

Funher atcnuon needs to be pad o th 
~ossible form and relauonship berween t* 
.ire and Grst tiers of government. 

Finaily, itis wornth recording the ANC's view 
nat we envisage a significant role for aivil 
sactely a1 ensunng  that  all  tems  of 
fevermment - and the relatonship berween 
suen uiers - become and remain transparent, 
sensitive, accountable and democratic. In our 
eomeephan, aivil setiily vwbiaces diveiac 
nodies such as religious organisations, trade 
<rions,  CIvic  associations,  professional 
codies,  student  orgamsations,  cultural 
croups,  organisations of the  disabled, 
snoting bodies and the women's movemen. 
Thcy wouid be independent of the stale and 
Deir mght to exist would not be dependent on 
:ne authonsation of the state. 

Arihe same ume they couid collapborate with 
ine siale in secunng the objectives of the 
consiteuon,  parucularly  in relation 1o 
Juuranteeing basic treedoms, securing social 
-~‘vsncement. heaiinyg the divisions of the past 
-n<¢ promoting  religious, cultural 2and 
anguistic aghts. Co-operation with the state, 
nowever, will ot mean co-option by the state 
or sudordination to it. These bodies must 
‘clain their Aght to cnticise stale actions, 10 
cemand improved performance, and to make 
proposais  for reforms at all levels of 
gevemment, 

Law-mzking bodies snculd be required o 
keep the public adequately informed on ail 
matiers affecting the public interest, and 10 
make reasonable provisicas for orgamsatiens 
of civil society t¢ be heard in reiaton o 
matters affecting the righis ans expectations 
of their constituencies. 
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SECTION 

FINANCE AND 
RESOURCES 

A cnuezl component of the balance that 
needs 10 be drawn terween ihe powers of 
central, regonal ang {ocai goverament within 
‘e Immework of a naticnal, democranc 
Constitution lies within the vital :ole of 
~hance and resources. 1 thus sacicn. the 
folicy document deals with this entical issue, 
seeking (o examine the relationship between 
Paliical dezentralisaticn and the allocation of 
liscai powers and functions detween the ters 
ol gevemnment. 

3.1 Fiscal Decentralisation 

o 
v Given impengace  of  econnmic 

~emsiceraticns and the fact that fnance is in 
T1any cascs the real key (0 political influence, 
“is viial (nat the manner in which the new 

~onstitutior. deals with decentralisation of the 
1SC3i system (s conerent, and coasistent with 
the desired  siructure of  political 
Ceeenwrzlisation. [t must be appropnate (o 
modern  economic conditions, seedng 
¢nhance democratic accountability while 
éncunng that tho publie rossurces of the 
-untry are shered fairly amongst the whole 
nopuiation. 

111 Anemphasis on local controi 

The siarung point should be a strong 
emphasis upon the need to sweagthen local 
sontral over ihe use of public resources. This 
%ips 0 ensure that usage 13 cfliciently and 
ippropnately tailcred to local conditions. 

ANC Regional Pelicy 

The link between FeYing laxes anc receiving puolic services must he recogrused as ap -miporiant element in the strengthenung of democratic accountabiiity, and is most zirecr at the [ocal level, 

3.1.2  The constraints on 
decentralisation 

mowever, there are substantial consirain:s 
\ne extent 10 which the Sseal sysiem can oe -ceeninulised, While ihese nave diwavs 
existed, they have grown more compelling in 
‘ecent decades because of the rapid increase 
n the motility of goods, People, services angd 
infcrmation, and the conseguent 
‘ntensificaton of the nagonal integraton of 
‘he  South  Afncan sconomy. Pslicie 
intrarhirced in Ane Pt Af tha annea o 
Rave impact on other areas. 

-~ 
ek 

Fiscal dezentralisation mus: no cempromise 
the capacity for the authorinss 0 exercise 
sound management over ihe cconemy as a 
whole. A prercquisite, for exampie, of 
impicmenting  effective policies 10 conirol 
inflation and unemplovment levels s that the 
utonomy of decentralised governmen: over 
taxaton, spending and borrewing must not 
clask with effective overall management. 

Local and regional governments should be 
tmpowered (0  borrow, for capital 
expenditure only, subject 10 the approvai of 
natonal government and the Reserve Sank . 
respect of external borrowing; and subjecs 
the authorisation or approval of natienal 
govemment in respect of internal borrowing. 

Fiocal doeccatralisation should 8uaid unuinise 
aliowing 100 many  distontions 0 be 
introduced into the economy which preven: 
resources from £owing 10 best use. The 
more taxes differ across different areus, (n 
more the fow of resources across the country 
will be inefBciently distorted. Allowing 
regions and local autherities too much power 
10 distort economic conditions in their favour 
could lead to chaotic results as each authonty 
ccnuoually tmcs to outde its neighboury, [f 
Susinesses are to compete effectively, the 
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=xient 13 which regional and local authenties 
snoula e atlowed 10 compete must >¢ 
l.mited. Linked 10 thus is the need tc even the 
responsibility {or redistnbution acrcss the 
shunty as @ whole. Micro ang 
macrocconomic distontions could anse f 
cusiness and the weaithy in some parts of the 
country ere [orced 0 bear a greater 
responsibility for deaiing with the country's 

poveny and inequality than in other pars; or 
il the poor i3 some areas are treated worse 
‘han :n others. It would also lead o 

:ncflicient and undesirable migration of beth 
ihe nch and the poor. 

The neesd 10 place et zatuenal ievel the key 

responsioility tor effecting and co-ordinating 
redistnbution, s parucularly imponant n 
South Africa - given the severe spausl 
rmbalance between the iocation of aeeds and 
resources.  The level of inequality :n tne 
cOuntry compromiscs the extent to which 
Jcoountability can be based on a  direct 

relancnship terween payment of taxes and 
rece:pt of putlic services, 

Thus, more important even than the call for 
ofe city one tax base' is the need for ‘'one 

COUNLTY one tax base', 

Ralnnnina the awner i sagisymuw sq _eranes 

vanations which can be permitted in the 

srogressivity of taxauon, but glse constrains 
ihe autonomy which can be given to different 

reglONS OVer NOw resources are spent. To a 

.arge extent it 1s the nature of the overall 
package of public goods provided by the 

suthonues which determines the extent of 
redistnpulion:  for  example, spending 

resourets &\ Suduiug  xuwd  puary 
ccucauon for all has greater redistribulive 

cuntent than subsiding universities. 

Bv the same token. fiscal decentralisation 
should not compromise the capacity for 
voherent natonal policies on urbanisation (0 

5¢ implemented.  Allowing regions 10 

compete 10 making themselves as unatractive 
as possible 10 poor incoming migrants in the 

hupe b diey will yo clsewhere will make 

ccherent urbanisat:on policies impossibie. 

3.2 Technical constraints 

on devolving taxes 

The nature of most of the signifizant waxes 
makes 1l impossible o gve much pewer o 
.cwer tiers of government over kow they are 
levicd, For ecxample, given the rauicnai 
integration cf the South African economy, 
ailowing VAT w0 be levied at different rates 
in different regions would lead 0 enormous 
administrative difficulties. Even where i1 s 
levied at the same rate, identifying in which 
regon the many fimms which  coperate 
catonally actually 'add value' would e 
simost impaossible. 

For sumular reasons company (ax can alsc not 

be assigned o any particular region ot 

iocaiitv: while assigning customs dunes to 
carucular regions wouid be very aroitrary. 

Similar difficulties are to be found with 
income tax; it is cften difficuit to idennfy 

clearly where income is actually eamed 

Furthermore, where income tax rates arc 

ciffereat in different areas, ensuring that 

pe00le don't regisier for ax numnsas i inw 
would be a difficult policing task. 

The problems of assigning fixed propeny 
laxes, such as rates, to a panticular area are 
much less severe, making them much better 

candidates for devolution to dccentralised 
ievels of government. Some excise duties, 

such as fuel levies may aiso hold greater 

noteatinl far Aecentralisation. 

A distinction needs to be drawan between:- 

assigning particuiar taxes, such as minng 

taxes, to the region or local area in which they 
are supposedly generated, allowing eaca 

repon 0 see its own rale; and - assigrung 
particular taxes, levied at a uniform rate 

nauonally, to a whole leve! of govenment. ln 

this case some formulac would be reguired 1o 
enrure that the rovenuo 10 chased [airly 

berween the ditfcreat governments ot that 
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11 cuiner fase, consiceration must be given 1o 
:nt way in wch changes i economic 
conditions could interfere unduly in the 
cisuonship berween  different levels of 
sovemment. FOr example, Over recent vears 
ihe conmbution of minng taxes to the total 
1ax pool :n South Africa has ceclined very 
siguficantly, while the coniribution of incame 
@x and GST/YAT ras rnsen.  Had a 
paricular  level of government been 
Cepencent Xainly 01 mMilng taxes, ‘or 

ie, 15 capaaity 1¢ perform would have 
nezn severely compromised 

3.3 The need for fiscal 
transfers to effect 
decentralisation 

“heitove rguments make it clear thag, as at 
cfesent, considerable nauonal control needs 
-2 0¢ exercised over the overall fscal sysiem, 
aRC et 2 large proportica of taxes will 
mevianiy have o be collected at national 
ovel. However, 10 zccommodate a more 
subsianual and effective decentralisation of 
nontical power than exists at present, belier 
meeaznisms will nesd to be found for 
renstemng igsQuress from the natinnal fisrns 
10 iower levels of government than have 
2xisted up ull now, 

These ransfers will &Il into two  main 
-utegones. Firstly, where regional and local 
dovermment is  given responsibility tor 
‘molementation of nauonal policies, transfers 
will have conditions attached to ensure that 
nttional policies are inceed adhered 1o n 
-mpiementauon. Thus, within cleariv defined 

determined parameters, 
decentralised governments would be able 1o 
‘ine-tune the aciual pattern of expenditure 10 
suitlocal needs. The majority of transfers are 
hikely ic fall into this categery. 

adlivilany 

Other transfers, however, would Bave far less 
stnngent conditions attached, and would be 
aimed at enabling lower tiers of government 

- 
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ic implement policies 1 areas where :=¢ 
consntuuon  gives them powers 1o ac 
culonomeusiy. These grants would have (o 
‘ake imic acccunt ihe capaaty of vanous 
lower Jevel govemments to raise their own 
Tesources so inat inequalities ammongst reqions 
and locaiities could be counteracted. 

3.4 Institutions for managing 
fiscal tansier> and the 
decentralisation of taxes 

Civen that :he way iz which respons:bility 
and cenrol cver the transfers 1s exerciseg 
affects the reladonship between different 
levels of govemnment, it would be unwise 13 
‘eave  such  coatrol enmrely 0 cemtel 
govemnment. On the other haad rving 1o &x 
10 the consdtution the detail of how (ransie=s 
are made wouid tend 10 be either too vague 
nrnn mnA, Ar Reth 

The ANC preposes the creation, by means of 
8 statutory act of parliament, a permarent and 
independent Advisory Commission on Fiscal 
Decentralisation. 

Such a Commission would be struztured on 2 
non parry-politieal basis n which cemain 
powers {or advising on the structure ang 
merhanism of frcal deoentralication wauld 
Se vested.  This Commission would be 
answerable to patonal periament as a wnole 
including the chamber in which the regions 
are representec al natdonal level. lts powers 
snould extend to aspects of transfars berween 
all ievels of govemmeat. 

Its task would be to advise govermment Aow 
Dest to ensure that the allocation of taxes ang 
(ransfers 1 the varous levels of government 
'akes piace within guidelines Jaid down in the 
comsurution.  These guidelines must be 
cemsistent  with the extent of poutical 
sutonomy decentralised government s o 
have, and with tae Bill of Rights. Such 
guidelines shouid ensure that transfers ars 
made n such a way that lower !evels of 
govemnment are abie (0 plan propedy; that 
they are structured so0 as (0 enmhance 
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eIficiency and local accountabiiity and that 

‘AN e Npame In sinas sed  Efene 

momtonng. The guideiines must seek, in a 
:ranssarent and objective manner, :o redress 
.nequailies petween regions. 

The Advisory Commussion on  Fiscal 
Deseatralisanon wiil advise govermmmeat on 

e granung of powers of wxauon to lower 

eveis of govermment within this overall 
‘mmework. This should be done in a way 

~nich enhances accoumuability ond whiceh 

soows Lower levels of govermmienl svinc 

seway t0 raise additional revenue 0 deal 

with their own specific problems. Finally, the 

ciscai Commussion couid aiso play an 

advisery role in ccrtain areas. 

Stegs shall be taken to ensure transparency, 
eriiciency  and  accountability in the 

:xpenditure of public funds. To this end. an 
{ndependent Fiscal Audit Office wil be 

ceguired and empowered to audit naional 
reponal and local governmeat expend:ture. 

3.3 Resources, economic 

and the structure 

of decentralisation 

An imphcation of the above structure of §scal 
ferentralivannn i that heesie resonrrer ire 
‘0 be collected largeiy on a national basis, and 

Jisinbuted by means of transfers, drawing 
hoeundanes to ensure that each region has 

similar economic strength becomes reiatively 
snimporant. This opens the way for regional 

heuncanes o be drawn on the basis of a 

wider range of cntema, including how 

reglondi representation  can  represeat the 
regional diversity of the country at national 
wevel tor the purpose of national policy 

TaxKing. 
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SECTION 

POWERS AND 
FUNCTIONS OF 
REGIONS 
= TN S 

o~ FERRYE TN S3ue i emv ifmamouioric foc 
gCvemment s the relauonship 

telwveen, on the one hand, reqonal and 
ealil government and, on the other hand, 7egioral ara iocal government. This 1ssue is Tost sharply raised i the delineanon of the powers of the region in regard 10 the powers ol the cenire, The proposed legal formulation 
> L Ut inothe ISt annexure 1o this document. Tre formulation advanced in this pripasal estap.ishes that regional govermment il be empowsered 1o exercise g law-making 
urd PYrotivn nawnr in rAAtNN 0 the aresg inted in the scredule, provided that regional e@:slaion will nave no force where it s repugrart 1o nanonal laws. Thus, jn regard to its legislative and executive powers, the central state shall have concurrent and overriding jurisdiction. 

1g10aa, 

Regional govemments shail also have the JOwen to impiement and adminjster national 
peacy and lemsiation, when empowered hy feacral egislatien 1o do so, The areas sctrgasted oy likely  ppogg  of Mmornnn| goverameni are the following: 

Vi The imposition of taxes in accordance 
with 3 nauonal poiicy framework 
operting within guidelines overseen by ihe Advisory Commission on 
Fiscal Decentralisadion. 

) Education, 
education; 

other  than teriary 

ANC Rezicnai Peley 

(iii) Heaith services including hospitais; 

(1v) Welfare: 

(v) Housiag; 

) Transpon, :acludizg 
iirports and roads; 

22rocyrs, 

(i) Markets and pounds; 

Vi) Werks and vadertakings wiirin ire 
‘e@on, provided that if warks ang 
undentakings extend beyvcaa  the 
regional boundary, such works and 
undcnakings may only be carmed sut 
with the consent of the neigrzbounng 
Tegion or regions affacted theresy; 

(ix)  Traffic control: 

(x) The envirorment; 

() Industriai and other 
within the Tgoa; 

deveiczment 

(xi1)  Horse racing and gambling; 

(xin)  Town and régional planning,; 

xiv)  The imposigon of punishmeni by 
fne, imprisonment ar other sanctions 
{or the contravention of any laws of 
tne regon: 

XV} All other matters delegated 1o py 
Act of Parliamert. 

This simple  fermulation requires  some funther discussion 10 estavlish a ¢iearer grasp 
of exacly whay powers the ANC 
suggesting that regions will have. I shouid ¢ menuoned at the outset that, although (n:s formulation favours the central authonnes at the expense of the regonal suthenty, 1t s not out of line with the constitutionaj devolution 
sf pewers io Germany and some other tecznm| 
states.  We may set out the powers of ihe regions as follows: 
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4.1 R\Q;.e,ual DNawnapy 

+.1.1  Concurreat and 
Overriding Jurisdictions 

The regions would be eatitled to enact laws 
=zaling with any aspect of the areas listed in \fe schecule, provided that the provisions of 
such  legslation  are not repugnant (o natonal legsiation. The ceatral site wouid 
‘s have concurrent junisdiction in all these 
afgas. 

+.1.2 Original Powers 

The powers of the regions would be original dine sense that they wouid he conferred on Ae regions by the constitution, not by stajute °f govemment. They may of course be “tmoved, amended or dugmented by means o proceduraily proper amendment to the - “onsiitution:  The central suate would not, TWEYET D6 FMDNWATEE in enact erdinary legislabon which would effectively remove huse powers.  In other words, the central dovernment may regulate those areas in which regional govemments are competent Ut may not remove the region's right to deal with these issues. [¢ may not, for example, prohibit the regions from building any houses Orproviding any health faciljtjes, 

413 Exclusive Jurisdiction 

' respect of all matters not expressly listed in the schedule the ceniral state wiil have exclusive junsdiction 1o make laws, and 1o conter he authonty andior establish the “S¢ncy by means of which such areas of govemment are administered. Examples of such areas are Foreign Affairs, Defence, iaternal Secunity, Constitutional Affairs and Administraton of Justjce. The regons will "t ke ahie 1A make policy in these arsag at ail. 

4.1.4  Delegated Powers 

»The region will be able to administer and ‘mplement natonal policy where 

ennwered 10 do 5o by nayogal (emsiztion “hsn may delegate both egisiative ana exccutive functiogs even in respect cf nen- 
scheduled matters. 

4.1.5 Residual Powers at the Centre 

The regons would not have any residual powers, that s POWers 10 make ang ‘mpiement policy in respect of matters not cxpressly mentioned in the scheduje. The central govemment would have such nowers. 

4.1.6 Powerto Compel Performance 

The central swate cap implement nauonal policy within 2 ‘cgion - even or especiaily when a region refuses 1o implement nationg policy when legisiation authorises the regions 10 do so. In this Proposal ceatral governmen can, by iegislanon, compei regions to perform centain functions byt would, of course, he lIitea oy pracucar ponnca; consigeratons n atempting 10 do so.  Provision should be made to allow for central government 1o assume regional government functions where the region caanot, or refuses 10, pertorm them.  This power should be limited 10 drastic  cases of breakdown of regiona| govermnment. It s eavisaged that neither the refons nor the central stage would have (he power to dissolve regional govemments. but regional governments wijj be responsible o the consutution as well as to the regonal ¢lecrorate. 

4.1.7 Mu]zi-levelJurisdiction 
over Scheduled Matters 

It is clear thar in relation 10 scheduled maners, all three levels of government may have legitimate interests and could perform some functions more dppropriately than any ot the vther two levels, Lhus, 1 buih Heallh as well as Education, there may be nationaj policy regarding qualifications, access, and funding. Regional government may be concemed with the location of faciliues and the management of fesources.  Locaj 
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-uthorues are the appropnate docies 10 

rezulate and supervise iag provisicn i 

csnvices oy hospials and schools. Incesd 

‘mere mav be even a 4th level of funciion, for 

sxampic, 10es¢ pecformed by parents at e 
\ovel of the educational instituticn. 

i 1s possible that prebiems could anse cut ot 

s siuation.  Central  aad  regounal 

govemment may have the power IO suild 

~cuses.  The central governmest could 

regulaie Sut not prevent the region Fom 

coing so. However, as in tde past, these are 

not insurmountable problems and 1n the old 

South Afnce there were many examples of 

vuch overapping junsdiction zowbiy & 

~ousing, ranspornt and health. 

4.1.8 Local Government 

The ANC proposes that the iaw dealing with 

‘ocal government de in the form of 2 nauoral 

siatute.  Naucnal Parliament should be 

empowered to adopt a Local Authonties Act 

which would elaborate their powers and 

tunctions, as well as their relationships (o 

sther tiers of govermnment, making suitable 

usmendments when and whers necessary. 

Outstanding policy matters of detail, such as 

whether local authorities should cperate 

ciiher under the witra vires pnnciple, whien 

\pecities the exact parameters cf local 

awnonty jurisdiction (the current sysiem), ot 

be Jelegated a generai competence o 

pertorm ns functions. will be resolved 2t 2 

local government policy conference later ths 

VEST. 

In respect of the relationship berween [ocal 

«nd regional government, it should be roted 

ihat the national statutory framework would 
nceessanly  limit the powers of regonal 

government in regard to establishing iocal 

covernment policies which are repugnant 10 

the nauonal framework. 

Regional government would sull be «ble 10 

pass erdimanseo in umsoguintad nrene nf lneal 

govemment. The regional cxecunive 

ANC Regrionai Poicy 

ssunseiicr & charge cf local govemmeni 

wou.d wter clia be respeasidle {or ensunng 

'nat there was GO comupnom in locai 

goverameats or for ensunng ihat elecaons 

were properiy beld. Such issues may Oe 

metter ceadt with by regional governmenis 

than by & central govemment  Locai 

govermment powers, on the otaer hana, could 

he amended or increased ihrough nauonal 

legisianen. 
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4.2, Functions deemed 

inappropriate for 

regional government: 

The tecanical document presepted at the 

South Afncan Govermmenat Conference on 

Secerausm piaces the  administration of 

justice, law and crder, MIUng commerce, 

|anc and agneulture within the comipaciice i 

cogons.  We disagree. These are ciearly 

matiers which fall within the ambut of the 

centrai government. 

42.1 Administration of Justice, 

Bill of Rights 

1 our view, ovessll rzsponsibility for the 

sorumstrtion of jusuce, including the 

ssaablbsbineu wud wauiivaance U ‘£&5Hll 

3nd supreme courts, rest exclusively with the 

sentrai governmment. 

~ 
- 

We need a netonally integrated sysiem of 

sustice with full re-incorporation ol the 

‘udicial structures in the TBVC areas. The 

country cannot afford a multiplicity of legal 

svstems with & mulntude of Chief Justices 

gving different decisions in different pans of 
ine coumry. [nstead, we should maintain the 

sresent rauonaily integrated system, but in 2 

ceracialised and representative form while 

making provision for regional ead magstenal 

sub-divisions. 

Of course, the Bill of Rights will have 
rauonai application and wil overnde any 

regional laws and govern all acts of regonal 

govemment. No regional government will be 

snle 1o overnde these rights. 

4.2.2 Law and Order 

While the ANC endorses the principie that 

policing  snould take place in  ciose 

collaboration with local communities who 

snould assist in establishing the policing 

=nontes for their areas, we do oot believe in 

the establishment of regional police forces, 
vave for the pnssihility nf estahlishing Incal 

iraffic poiice.  Autonomous reglona; poice 

farces create tne possibility of pavaie ammics 

linked to regicaal or ethmuc leaders nrough 

satronage and capable of vicdmising regonal 

sutsiders. [t is possidle to conceptualise 2 

svster in which a single nationai pelice 

's regulated by a swatute wlich raguires 

reggonal and local governraent supension. 

This, however, 18 very <difle 10 

dbseswbilsllug e SAP aud .wvushiuling 

seven, cight or tea police forces. Trere are 

cther reasons for the maintenance of a cecirzl 

solice force - these inciude the fact that 

contemporary police forces require a Jegree 

of cenralised resources and manage 

cartcularly n regard 10 raimag, (ne 

maaintenance of centaliscd informeucn, the 

combawing of crgarsed crime, mainienance 

of Internai secunty and the sclung ol waform 

siandords ond dicmplinany oocer. 

nees 
view 

ANt 
swiah 

~enl - 
2924 

4.2.3 

We must Smmly oppose policies which 

perpetuate or reinforse the present siluauon, 

where we have fve armics, 11 poiice forees, 

over 15 health and educauon depanments 

and innumerable ad hoc commitiess. We are 

over-governed. Thercfore, we should not 

confuse govemanae with accountadtlity and 

democracy. We wish to avoid siiuations that 

arise in places such as Nigena or the Lnited 

States, where there is @ vast, unnecessary and 

expensive bureaucracy at regional levels. The 

cost of such structures, alone, is sufficieat to 

render them undesirable. 

fre 
LAY 

4.3 Fiscal Powers of Regions 

It is clear that both regional and incal 

gOVEInment must have some powers 10 raise 

revenue. The National Panys recent 

proposals appear 10 give all power aver 

raxation 10 the regional level. This 1s viewed 

5y the ANC as unworkable, pamcuiadty in 3 

mndem econnmy such as South Afnca. 

[n our view this maner should be cealt with 

ia the constitution 1n order to prevent (1) all 

income accruing to the regions frem whom 

the central stats wauid Rave 18 roquOdl i 
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-~somionment. (ihe scenano envisaged .nins 

Naucnal  Famy  proposal)  and i 

4.5preDOrlioRale Tevenue raising capsaily oy 

~cner reQOns, (nereby perpeluaiing regcnal 

s.scanties. Provision is made for this by th 

~rcposed statutdry €reauos of an Adwisory 

C~mmission on Fiscal Decentrslisaton (see 

section 3: Finance and Resources). 

Rather than cene the diverse sources from 

v niCh regional government wWould oe chtiiicd 

. raise iis revenue, (e.g., gambling tax anc 

-roperiy tax,, it M3y be more appropreie W 

.e: cui those potennal areas of income in 

resnect of wniea the central state wiil have 

'~= =por of exclusive nght 10 raise revenuc. 

_.ually the centrai staie has ihe scle 

~rcrOgAlVe On Persena, (nCOme taX. COmpany 

.2x. cusioms ana excise. On the other hand, 
sLtas amd PESROPIII IN)AN NTAR MAFS affarnveiy 

.na aopropniaiely raisea by local and regional 

sanonies: 

As indicated in (s propesal, the central s'a'c 

wil have 8 gnor claim on revenue and th 

~ouid be able to secure the pr:pond:mnt 

roperion of taxes raised and thereby be in s 

~ostion 1o equalise the dismbution of 

susources 3s BEIween regions.  Lhe regions 

would be abiz 1o raise additional revenue only 

_lter 2l distnbutions to the ceatrai cevenue 

levd. T8 wauld smpawsp the semini 
: sthenity, which will bear the burden of the 

cusi ol resenstruciion, to set taxes at the 

ieveis ot deems appropnate and, accerdingly, 

Lmit the ability of the regons to {urther 

Increase .0 tax burdens. 

Howevar, it should not be the intenticn 10 

catrely discourage regions from attempting 
10 raise adgditional revenue 13 deal with their 

petucutar pivbleis. Aldiwugl I s cunrloaped 

'hai cenain types of taxes - such as the 
-urrent tumover tax and salary levies (the 

Regionai Services Councils levy) - wouid be 
scome whieh could accrue o the regional 

«ovemmeats, it should not be necessary ‘o 

spectfy this in the censtitution. 

ANC Regionai Poley 

4.4. Politics, Accountability 

and Stability 

"t is beijeved that ize fermuistion of :he 

functons and powers of regional govemment 

should be designed to emnch poiizcal life 

tnrough  facilitanng  public  parucipation, 

tTansparency and accountadility i 

governmen: &t the [eveis at which it s most 

anpmpnate Tt should  nor "owevarn 

disempower Scuth Afncaas by fregmenting 

:heir resources and companmentalising fe 

citizenry's decision-making powers.  Tne 

ANC is of the view that there is no necessary 

conradiction berween the existence of 

regicns and the project of nanon duiicing. ki 

may even be suggested that rcgional 

government can cnhance nagonal stability 

and icdentity, provided thar  regiona 

Douncanes 20 nOt necessaniy cointite wiid 

ethauc, racal, linguistic or other doundanss, 

and that the regional [mmework is 1ot 

designed 1o perpetuate or create dispanties 

between ciizens. 

4.5. STRUCTURE OF 
REGIONS 

4.5.1 Number of Regions 

The question of fixung precisc numbers cr 

boundaries of regions is not the funcuan of 

this policy documert, nor cf any singie 

politcal party. The ANC enwisages nal this 

process will be undertaken by a Deiimitticn 

Commission afier agrcement on the tasic 

number and siting of regions has been 

agreed. Detailed questions, such 2s the 

regional locadon of East Gnrquaiand, would 

De iet1 10 IS LOMMISSIOn. 

it is the view of the ANC that this entaiis 2 

process that couid and shculd be utlised 10 

foster understanding, unity, pesce and 

~econstruction rather than condict. Only a full 

and thorcugh process of comsultaton can 

adequately inform the debate and tde 

decisions, thus avoiding expedient decisions 

in the short tem. 
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However, :he ANC s of the view that ten is 

‘he maximum tumbder O TePOTS (N0 Wikl 

South Afnca should ze divided. 

- 
- 4.5 Size of Elected Council 

Thic Lust Ul siaintaining regionsl govemmonte 

snould be taken :nic account in celterminng 

‘he number of cdunciilors for each region. 

4.8.3 Elections by Proportional 

Representation 

The proposai assumes that the nanonal 

clectoral svstem wiil be the proportional 

representation list sysiem.  All the reasons 

for opung for this system at the natonal level 

(viz inclusivity, exact groportionaiity between 

representation and support, the avoidance of 

conflict over constituency coundanes) would 

aiso apply at regional level. 

However, 1 order 10 siraagihen democracy, 

Jie AMNC faveuss & min 8f roprosomialion 

(direct and indirect) at the regional and local 

government level, which should have the 

cifect of ensuring that regional policies were 

responsive 10 Jocal necds. [n the case of local 

und oupeoctally metropolitan govemment, 1 

mixed system should have the cffect of 

unifyving apartheid siructures. 

4.8.4 Reglonal Electlons wud 

Regionai Consututions should be 
set out in the Constitution 

In u previous proposal these matters were 10 

he lett 10 a national statute 10 st out. Some 

sarties at Codesa have argued that they could 

he lett to the regions themselves to formulate 

or amend as 10 the USA 

The full framework for the powers and 

(unctivas of repons should bu st vul in the 

National Consatution. The regions will thus 

have unuform provisions and powers. Tk 

situaton in South Africa 18 not analogous o 

federal states created out of pre-existing 

autonomous states. At the same time, the 

democrafc funcuoming of the regions 

requires protection by its constitutionalisauon 

wiwa ~ueld L. .., 

smendments. The regional councis woulc 

retain powers to fnalise the dewis cf how 

they functicn and their Tules of procedure. 

alind ey --ul', 

488 Tenure of Caunecilnrs 

/ Period between Elections 

t 15 proposed that regional elections snouid 

not take place at the same Ume as rauonel 

eiections. By proposing a 4-year tem (in 

canmradistinetion 1 the 5 year paruameniry 

term) such elections will generaily take piace 

before or after a gencral election. Tuis wil 

mean that regional issues wall oot be fosi or 

submerged by nadonal issues. However. ine 

cost of separate clections must be weigned up 

against this possibie beneft. 

4.5.6 Dissolution 

It ic propoced that the comitilution shoanid 

provide that the regional councils shouid not 

be able to dissolve themselves (s0 as 10 

frustrate central government) or be dissolved 

by Perliament (to undermined regional 

governments)  [n thie prapasal the anly 

means by which a regional government will 

be dissolved is through the expiry of the 

penod of office, or through cenl 

government approving the requesi cf a 

regional gevernment fer a regismai clecuon. 

[t will be necessaly, iuwevel, U uiLuipaiaie 

within the consttution a provision which wiil 

enable the functicns of regional govermment 

10 be assumed bv the central govermment 

where 3 regional government will not or 

cannot discharge its constitutional or statutory 

obligations. 

4.5.7 Size of Regional 
Executive Council 

It is proposed that the regional executive 

council be limited o five members in addition 

10 the administrator. Under the old provincial 

government system the number of execuuve 

members was limited 10 four. In view of the 
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arge number of regons and ‘he genera 

cxnenses ann heaefirs whieh wall Bow to 

4.5.8 Administrator 

s oroposed that the administrator be 
cected Ty an lbsoivte majonty of the 

regicnal counail. In an eadier proposal of th 

nrevious dractice, i had been propesed that 
the Administrator te appointed by Pretona 
witheut regard e his/her acceprability to the 

cauncii. Thus practice could well lead io 

dishermeny  bewween  different leveis of 

govemment. While such a system has been 
propYyed o n 'R0 imEOMER AsuvermMm LAl 

consituent assembly stage, we propose that 
i a tirar consutution ihe eiectoral pnnciple 

saceiC atply lo regenal government. 

4.2.9 Method of Composition of 
Regional Executive Councd 

It <houid be noted that the principle of 
coilenality (i.e. that panties be represented on 

tne cxecutive councyl in propertion 19 theur 
representivity in the council itself) will be 

argued ®v the National Party. This system 
cnce operaied in regard to provinciai counciis 
end was abandoned precisely because it 
ratrencned contiict snd disharmony. Subject 

th ¢ reasonabie mght of access to information 
tor sil members of tze council, we believe 
nere is no good reason for a proportionaily 
represcniative regional executive. 

The executive council should be appointed by 
the admunstrator :n consultation with the 
counai.  ia our view, this system should 
provide for a more effective executive. The 

administrator hum/her self should be capabie 
ot neing removed by the the council on a 

vote of ne cenfidence, by a special procedure. 
[a this way the council would have 
supervisory control over the admunisiraior 

Pl s her cyerative eannaetl 

- ™ = 'l
l 

ANC Regicnatl Pclicy 

  
Page 19 L

,
 

1
>
 

(X
 G



c—May -2 Z e 2 T 1 = 28 CD2>r~N&E 1 ONL 
I 

ANC Regiomal Polcy 

’ 

=f agrees generai pnnciples of cemocnicy, 

SECT'ON nave the power to choase lae form cf ine 
‘uture swte, including the role, powsers, 
functiors and boundanies of regionzi and 

lozal govemmeat. This view of the ANC is 

wrengthened if the process which creates the 
constiruent assembiy offers fair opporiunuties 
for all interests o achieve representauon and 

thereby to seek their objectives watun 3 

MANAGING REGIONAL democratically-elected forum. 

& FOLICY I 1HE i I hel 
. is process would aiso heip to ensure that 

TRANSITION the final decisions to be takea on the sysiem 

. of regionai governmeant will occur witun a 
The impatant quesiion anses as to how the 
vatter of cegional poiicy should be deait wita 

setween now and the eiecuon of the 
Consutuent Assembly - the transidonal 

senod. 

wider constitutional framework. Thers s an 
:nhereat  danger in  isclatag rzgonal 

governunent as & scparate issue, 3s thougn it 
caz be resolved with no due reference to the 
other ters of govemment. Construcung 3 

regional pelicy in isolanon could have very 
scvere and adverse consequences !cr the 
future coustituiivi of tus couauy. The fawie 

~olitical and eccnomic stability of s 

country and its citizens require that ae deal 

with the matter in an open and transgarent 

maaner - and that we get it ngnt. 

'a order not ic pre-empt the deliberatons of 

‘qe Constiiuent Assembiy. the ANC prapnses 

< :hat he four exisung and estadblishec 

Provinces witn the 1910 bouncanes be 

retained in the intenm. 

The ANC and the cemocrahc movement in 

general are Groly committed to a procedure 

0 terms of which 2 majonty of the elected 

representatives of the peopie make binding 

decisions.  We are  commifted (0 s 

orocedure because we regard the pnncipie of 

qual hiberty - the principle that all adult 

citizens should have an equal nght 

sanicicate and determine the outcome of 

nalitical  decision-making processes - as 

rundamental. [nsttunonally, this fundamental 

anncipie  requires  the electon of a 

representative pody with the power to meke 

laws. 

The panaple of equal liberty applies with at 

. icust  cquel  force to the process of 

constitution-making. This is why the ANC is 

of tne rm view (hat the constitution should 

me sdapred by an clected Bedy with plenary 

sowers 10 Gevise a systera ¢f constituuonal 

SEmMoOCacy. 

A broadly based, democratically elected 

conshiluent 2ssemibly should, subjsct to 2 

two-thirds majonity and within the framework 
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FRAMEWORK FOR 
STRUCTURE AND 

POWERS OF REGIONS 

Regional Boundaries 

qere shzll be @ maximum of 10 regions in 

South Afnes, tne names and doundanes ¢! 

~nich are set oul in schedule . ., 

3. 

Regional Councils 

A regicnzl council shall be elected by 

sallet for saoh rag.an. 

Each regional council shall consist of 

[ x ) members. 

Elections shall be by proporional 

represeatation and shall be called and 

conducted on the basis of a list 

system :n accordance with the 

srovisions set out in schedule 

acreto. . . 

Tenure of 

Regional councils 

A regional council shall be constituted for 2 

penod of 4 vears from the gate on which 

was ciected and 

ANC Regionai Poicv 

shall zot be subject o 

cissolunion save by efJuxion of ume. 

4. Executives of 
Regional Councils 

The chief exccutive offcer cf each 

regen  shall be the regcene 

adrministrator. 

The regional adminisirater sna.l ce 

elected by an acsolute rm3jonty of tne 

regional council at its first mezeng. 

The regonal admunisiraior shall hold 

ofSce for the penod for waicn ine 

regional council has been eiscie. tut 

shall be liable to be removes rom 

office by a vote >f no conlidence 

nassed An him ar her hy the =nnanal 

council. In that event, 3 new 

administratcr  shall be eieciec o 

accordance with the provisions of s 

article. 

Elections for 

admiristrator shall be conductes i 

accordance with the provisions set 

outin scheduie . . . - hereto 

"o LA G CATSVYYVY R IT Y Rl LRV} 
< 

establish departments for the proper 

administration of the atfairs of the 

region. 
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The regional  administrator  shall 

&ppoiat  an  executive committas 

consisting of not more than § persons 

~no s2ail hoid office at the discretion 

ot the regional adminmistrator. and 

snall resign if & vote ot nc confideace 

1s passed on the admiaistrator. 

The regonal administmator  shall 

atlocate  responsibility for  the 

aamunustration  of departments 1o 

members of the executive committes. 

A  member [ the execulive 

commiitee may be gven 

responsibility for the administration 

of more than one depantment. 

The regional  administrator  shall 

preside at meetings of the regional 

cxeculive committee. These shall be 

convened by the rezonal 

scmunistrator. 

I 3 regional executive comminee 

retuses to carry out its responsibilities 

as defined in the Constitution or 

manifests total incapacity lo 

administer the affairs of the regon 

properly, the State President may 

delegate such funcrions to a Minister 

who shall assume such 

6. 

responsidilities for as long as that 

may D¢ necessary. 

Sessions of 
Regional Council 

The administrarnr of a region skall by 

prociamation in the regional gazetle 

3x the times for holding scssions of 

the regmonel council, and may from 

lane W ume prorogue such councl: 

provided that there shall be a session 

of not less than six weeks a1 least 

omce 10 everv year, an nrevided 

further that a penod of mors than : 

year ghall aot intervene berwern the 

last sining of the regional counc:! in 

e session and its st sitting in the 

next session. 

The regional  admumistrator  shall 

preside at meetngs of the regionai 

counci, which shail be conducted in 

accordance with  rules and 

procecures laid down by the egonal 

coundail. 

Remuneration 

The salaries and allowances of the regonai 

administrators, members of the executive 

committees of regions, and members of the 
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rzgionel councl shall be determined Com 

yme (0 ume by ine natonal assembly. Tac 

caiznes and allowances shaii be the same 

cach region and shall not be reduced dunog 

A the term of offce cf the regronal councils. 

Powers of 
Regional Councils 

Without dercgaurg in any way {rom the 

sowers of the National Assembly a cegonal 

counc:. shall be znutled to make laws in 

rain 
i~ e uon o the foilowing matters: 

The imposition of 1axes in accorcance 

wath ngnonal poiicy; 

Education, other than teniary 

educauon; 

Health sem~vicss including hospitals: 

Weliare: 

Housing; 

Transpon including harbours, 

uirgans and rsadsy 

Markets and pounds; 

Works ana undenakings within the 

repon. provided that if works and 

underzkings extend beyond the 

regional boundary, such works and 

undengkings may only be camed out 

with the consent of the aeighbounng 

regon of regions affected thereby, 

ANC Regional Poucy 

Traffic controi; 

The environmeni; 

Industnal and other ceveiotment 

within the regon; 

Horse raciog and gambling; 

Town and regional plannung; 

The imposidon of punishment oV 

Tpe, impnsonment or other sanciions 

for the contravention of any laws 

zade in  accordance  waik 

provisions of this secuon; 

All other matters delegated 1o = m 

Act cf Pariament. 

8.  Validity of Laws 

Any law made by a regicnal council in ierms 

of its powers under anicle 7, shall have cifect 

in and for the region as long and as farws s 

not repugnant to any Act of Pariiament. 

9.  Assent to Regional Laws 

Mty lher pasord Ly o cogiunal coninii 

shal! 2ot have the force of low uniess 

and until i1t has been assented 1o Dby 

the admin:s:rator and published :n tne 

regonal gazete. 

The administrator shall assent 10 any 

croposed law which has been passed 

by the regional council unless ne cr 

she is of :he opinion that it may de 
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“Spugnant 0 an Act of Parliament o¢ 

hconflict with any of the provisions 

>f the constitution, [2 that event the 

icminisirator may refer the proposed 

aw 10 the consututioral coun for s 

cpirien, and shall act thereafter in 

accorcance with the terrms of such 

10. Language 

Regioral Ceuncils shajl celermine  which 
scheduled language of anguages may be 

used within (re ‘egion for conducting the 

ousiness  of  (he fegiona;  govermment: 

provided that any schedujed language may be 

used for the purpose of addressing written 

tommunications to any depanment of the 
regional govemment, 

Local government 

Local government bodies shail camry 

out the functions assigned to them by 

Act of Parliament. 

A regional counci] may deiegate any 

of 115 powers or functions to a ioca 

outhomty, amd P9Quire tho [egq) 

authonity to execute such powers and 

implemeat such functions on iy 

behalf within the local authority's area 

of jurisdiction. 

i a local authonty fails 10 caTy out 

functions allocated o 1t ov Act of 

Parliament, the Minister respensinle 

for Jocal govemment may appoint an 

officer 1o discharge such funcuons for 

as long as it may be necessary 1o do 

30. 

e isay GUNIVIIY ey W0 cermy oy 

fuactions delegated 1o it by & regorz) 

council, the administrator of such 

council may appoint an 

discharge such functions for a5 

as it may be necessary 1o do so. 

12, Fiscal Transfers 
Fiscal transfers shall be made by the ceniral gavemment t meginnal ranneils in an 
tquitable manper, taking into account the 
Population size, backlogs and priorities (such as the urban and rurg| poor, women and children) of each of the regions. 
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FORM OF STATE 

  
South Africa shall be a sovereign stfite with geographical baundaries defined 

as at 1910, within which boundan‘f:s the constitution shallibe the supreme 

authority.   
| 

The constitution shall promote the principles ot democracy, -l)n-racialism and 

| 

advocate principles of gender equaliy. 
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There shall be a devolution of po'rver to local and regiongl levals. These 

  powers must be defined in the conptitution and be subject jo the voverridinf 
, i ! 

authority of the Central Government (otherwise where specifically ;provided):. 
; 

The structure, powers and boundaries of regional authoritis sho;uld not Df 

based on retaining vested interests wpich arose out of the ap: id dispension, 

SEPARATION OF POWERS 

There shall be a separation of powers be 

2.1 The Legislature, 

2.2 The Executive, and 

2.2 The Judiciary. 

THE JUDICIARY 

3.1  shall be independent; anc 

3.2 shall be chosen by a mechanism *hat ensures public pa.r*cjpation in the 

process of appointments. l ' 

| & o      



BILL OF RIGHTS   
shall be justiciable; 

shall be applicable at all levels of gavernment; 

shall incorporate first, second and tffird generation rights.     
The exercise of right to self determination shall be exerciped through the 

expansive application of democratic principles and should nqg encompass the 

right 1o secession. 

Minorities shall not be discriminaigd against, deprived iniany way or be 

prevented from participating in al, economic, or polgal life or from 

i 
participating fully in the organs of $tate or government meLly by virtue of 

their minonty Status. 

The Bill of Rights shall guarantee duitural, linguisuc and rdligious freedom 

and security. Minorities, on the dther hand, shall not be entitled to any 

special economic or political privilege. nor to any vete, by reaw* of there 

being a minority.      



| 
| 

| 
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CONSTITUTION MAKING BODY 

The constitution making process st*.l.l involve the people of South Africa as 

a whole, 

The Constitution Making Body mu$t be elected. 

There must be a time frame within which the Constitution Nfaking Body must 

come up with a new constitution. 

1 

The constitution must be adopted by a 2/3 majority of those +cscm and 

votng. 

The NIC/TIC supports the ANG   proposals on the d&adlock breaking 

mechanism as well as 1ts propoiafl that the Constitueng Assefnbly have 

legislative power concurrent with its task of formulating thefew censtirution. 
| | 
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TOINFORIST IO 

INTANDO YESIZWE SUBMISSION TO THE TECHNICAL COMMITTEE ON 
CONSTITUTIONAL ISSUES. 
  

1‘ we, in IYP have made submission to Codesa Working Group 

2 as regards Constitutional issues we regards ourselves 

bound by Codesa agreements to the extent that these 

were agreements. 

We, believe that South Africa should be a unitary state, 

democratic in form and process of operation, non-racial, 

non-sexist. That the boundries of South Africa shall be 

as recognised by 1510. 

wWe, believe in devulotion of powers and thererore accept that 

the government shall be structure on three tier levels of 

government, Central, Regional and Local. 

We do not believe in a lame-duck type of central government. 

The reason is very simple indeed. The history of this 

country, the injustices and imbalances occasioned by 

apartheid governments calls for a Central Government which 

will begin to address and redress those imbalances ancd 

ijustices in our country and rebuild our Naticn. So Central 

Government shall have overriding powers in all matters 

even if the concept of current-powers would be enshrined 

in the constitution. 

We, believe in separation of powers so that the Legislative, 

the Executive and the Judicial shall be independant of each 

other particularly the Judiciary. 

we believe the Constitution of the Land shall be the Supreme 

law of the Country, therefore the independence of the 

Judiciary is crucial. 

We believe therefore that for the Copnstitution to be Supreme 

and enjoy this supremacy a constitutional court should be 

established to protect this right. 
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CONSTITUTION MAKING BODY 
  

1‘ We, in IYP believe that the Constitution is the most 

fundamental and therefore the higher law of a Country. 

That for the Constitution to maintain and continue to 

enjoy that status the Constitution must be respected 

by the greatest majority of the people. 

That the Constitution should be respected and therefore 

protected by its people it must be legitimate. 

Respectability and acceptability, therefore legitimation 

of the Constitution can only be accorded by the people 

to the Constitution if the people can identify with the 

Constitution. 

we therefore believe, for the people to identify with the 

Constitution as their own they should be part of the 

process the product of which should be the National 

Constitution. 

we therefore believe that the people should elect the body 

of persons who should draft and adopt the new and democratic 

constitution. 

we, therefore call for an elected Constituent Assembly which 

shall be the body that will draft and adopt the Constitution. 

we believe the Constituent Assembly should consist of 400 

members half elected on Regional basis and the other 

half on National basis. 

we believe that once elected the Constituent Assembly shall 

serve both to draft and adopt the Constitution on the one 

hand and be the government of the day on the other. 
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ON SELF-DETERMINATION 

1. we believe that self-determination simply put means 

governance based on the will of the people. Our 

understanding of a people - is that a people is equal 

to a nation No.I we emphasise not a tribe as the 

Afrikaners argue in South Africa. They are a tribe 

(stam) not a& nation (volk). 

self-determination secondly should imply governance clean 

of discrimination based on race, colour or ethnicity 

or in breach of basic rules of international law e.g. 

aggression against other nations. 

self-determination should not be abused to call for 

independance based on ethnicity as the call is 

currently made in South Africa by a small portion of 

South African Nation - the Afrikaner. 

Yes the Afrikaner has the right to determine their 

political fate, they must checose who should govern. 

But they should do so as part of the whole not as a 

"special tribe'". Afrikaners are entitled not to 

be discriminated on the basis of their race and their 

tribe but so too they should not ask for special 

treatment because of their tripal affiliation. 

we can only say "Any attempt aimed at the partial or 

total disruption of the national unity and the 

territorial integrity of a Country is incompatible with 

the purposes and the dprinciples of the Charter 

of the United Nations." 

on the form of State, we in IYP believe that the historical 

background on this Country militates against any form of 

Government which is divisive inherently and too expensive. 

we, believe, therefore that we need a period of healing from 

the near fatal wounds inflicted by the system of apartheid.  



S DEPT OF INFCRIN=TION 

we, believe, tO repair the fabric of our society we need a 

government that inherently and practically is capable of 

fostering national unity. 

we do not reject federal type of Government because we 

believe it is less democratic, far from 1. 

we do not call f or Unitary State because we believe it 

cannot be abused not at all - that is why we say 

Constitutional principles should be agreed to upfront 

and the Constitution Making body should be bound therby. 

we call for Unitary State SC that the historical imbalances 

coinsed by apartheid system should be redressed. 

we believe that Federalism by its very nature is divisive and 

cannot afford this Country a period of healing and 

opportunity to rebuild the nation. 
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SELF-DETERMINATION 
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Some remarks on your approach to self-determination: 

1.1 We are positive to see that the committee takes sel+f- 

determination seriously and handles it as a key l1ssue tc 

constitutional planning and negotiation 1n South Africa. 

1.2 It is of value that the committe explored the broader 

conceptual context of self-determination, so as to relate 1ts 

political implications to social and other fields of life. 

1.3 We are at one with the idea that this concept should be 

handled in terms of its concrete implications and not only on 

thecoretical basis. 

- 
L= 

Nevertheless we note the following points: 

2.1 We don’t accept that political and communal self- 

determina be interpreted in the light of 1ndividual autcocnomy. 

Although dual autonomy and fundamental rights deriving ftrom 

& key issue in our political developement., and 

; ermination should not be seen 1in opposition to 

individua®® omy, self-determination should not have a lower 

status than individual autonomy. 

2.2 It would be totally unacceptable i1f a concrete and 

operational approach to self-determination be used as a smoke 

screen to nihilate the concept by nominally i1ntegrating 1t 1nto a 

"holistic approach", while actually subjecting 1t to a form of 

radical individualism which 1s both outdated and a stumbprmg | o ¢ 

block to consensus. e i 

-~ 
N - . 

In the light of the foregoing, we submit the following for your 

scrutiny: 

  S AFRIKANER-VOLKSUNIE 
C e TEL (012, 322-3600.1 » FAKS 1012, 32 

=.1 COBE®A AND AFRIKANER BEHF-DETERBRENTEDN.)Wh edited versior 
of a report to Group I of DADHEMARE ThenAHRINIE RGN 

' ane 

|  



=.1 CODESA AND AFRIKANER SELF-DETERMINATION. An edited version 

cf a report to Group 2 of CODESA by the Afrikaner Freedom 

Foundation. 

This document was prepared for and submitted to CODESA 

shortly before it broke apart and is not sufficiently reflected 

in any of the CODESA reports being used by this Negotiation 

Council or its committees. Important issues are developed here 

and deserve your attention. 

3.2 FRaath, A.W.G. 1990. SELFERESKIKKING EN SESESSIE. DIE SAAK VIR 

DIE AFRIKANERVOLK. Pretoria: AVSTIG. 61p. 

This document was published by AVSTIG as an input to 

discussion orn this matter and explored the right of 

cel f-determination, not only in terms of liberating colonised 

territories, but also in terms of the aspirations of ethmc 

minorities within independant states. Therefore we find it most 

relevant for the South African situation. 

=<.% A statement at the forty-sixth session of the General 

Assembly of the United Nations, by Frince Hans Adam II von und zZu 

Liechtenstein, Head of state of the Frincipality of Lichtenstein, 

as well as 

A statement at the forty-seventh session of the General 

Assembly of the United Nations, by Mr Hans Brunhart. Head of 

Government and Minister of Foreign Affairs of the Frincipality of 

Lichtenstelin. 

X.4 Agenda item 97 (b) of the THIRD COMMITTE of the 

forty—-seventh session of the United Nations. on HUMAN RIGHTS 

QUESTIONS, INCLUDING ALTERNATIVE AFFROACHES FOR IMFROVING THE 

EFFECTIVE ENJOYMENT OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS. 

4. 

In terms of your own, very valid argument that the sel+f- 

determination should function primarily on a concrete and 

cperational level and not on an abstract conceptual level. we 

urge you to call upon specific people to give evidence before you 

and enter into discussion with you on their views on the 

realisation of self-determination in South Africa. 

We would suggest at least the following people (more detail 

will be forwarded to you): 

4.1 Frof Hercules BRooysen. UNISA. (012) 46 P et 

4.2 Frof Carel Boshoff. AVSTIG, (012) 804 3579/86 8698 

4.% Dr CJ Jooste. SABRA (Retired), (0271) DL9R7 

4.4 Prof AWG Raath, UOVS, (0S1) 46 1388/ 401 2620 

With respect 

Chris de Jager



AFRIKANER VOLKZ 

  

   

  

    

LIRS 4 B2i+42 102352 P.83 

R —— 

/l' / l ) \‘ 

\‘\ _ 

General Assembly - 
sTr. 

LIMITED 

A/C.3/47/L.88 - 
1 1 Decamber 19902 

CRIGINAL: ENGLISH 

  

forty-sevezth session 

THIRD COMMITTEE 

agenda izem 37 (D) 

HUMAN RIGHTS QUESTIONS: HUMAN RIGHTS QUESTIONS, INCLUDING 

JLTERNATIVE APPROACKES FCR IMPROVING THE EFFECTIVE ENJOYMENT 

OF HUMAN RIGHITS AND FUNDAMENTAL FREEDOMS 

% J-MALAN"J/ Lep v fM'A} SR LANGA, $A~\,0A)TAmr.m'a~ (v MoLbAWIC 
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Reaffirming that one of the main purposes cf the United Natloas, a3 

rroclaimed ia the Charter of the United Natioas, is to acaleve interzaticoa. 

zocperation ia promotiag and encouraging respect Ior bumaa rights aad for 

tuzdamencal freedoms for all witdout distinction 3s to cace, 3ex, language o- 

celigion, 

Nosipg the importance ¢f the even more effeczive implementatica df 

intercatiosal human rights instruments witd regard to the rights of persons 

neloaging te saticaal or ethaic, religious end liaguistic minorities, 

Welcoming the increased actentios givem by human rights treaty bodises to 

the noa-discrimization and procectica of mimorities, 

s5.re8id a783Z (&) -oitae: 023294 : leil 

 



    

    

K c.3747/L.66 
".qliih 

r page 2 

     

Av#gze cf the provisions of article 27 of the Internatisaal Covenant on 

i and Political Rights }/ coaceraing the cights of persons delozging to 
ic, religious or linguiscic minor.ties, 

Qansicering chat the United Naticas nas an izcreasingly importame role to 
yiay regarding the prezecticn of mizorities, 

Bearirg in mind the work done so far vithin the United Nations syscem, :a 

sarticular through the relevant mechanisms ¢¢ the Commission on Humam Rigats 
and the Subcommission on Preveaticon of Discrimination and ?rovection of 

Mizorities, in promoting and protacting the rights of persons elanging %o 
natioual or ethpic., rosligious amd limquistic minorities, 

3eccgnizing the lmportant achlieverments :a this regard Ia regional, 

subregiona. and bi.ateral frameworks, whiza caa provide a usaful sourca of 
iaspiration for future “nited Naticms activities, 

Strassiag the zeed to easure for all. without discrimimation of any xiad, 

£.1]1 enjoyment and exercises ¢f human rights and fuadameatal freedcms, and 
emphasizicg the importsnce of the draft Declaratica oa the Rights of Persoas 

Belonging co Natiopali or Ethaic, delijious aud Lingquiscic Minoritiss ia thac 

regard, 

Recalling its resoluticn 46/115 of 17 Decembder 1991, Commission on Human 

Rights resolutios 1992/18 ¢f 21 February 1392, 2/ dy which the Comnission 
approved the text of the draft declaratica oa the rights of persons belénging 
20 natiomel or ethaic, rsligious and liaguiscic minorities, and Economic and 

Social Council resolution 1992/4 of 20 July 1992, by wrich the Council 

racormerded it to the General Assambly for adoptica and furthar action, 

Having considered the note cf tha Secretary-Gezeral, 1/ 

1. Adopts the Declaratics on the Rights of Persons 3eloagiag to 

Wariopal or Ethaic, Religious and Linguistic Mimorities, the text of wiaicn is 

angexed to the present resolutios; 

< Reguasta the Secretary-General :2 ensure tne distribution of nhe 

Declaration as widely as possible and to isclude the Zext of the Declaratica 

in the next edition of Human Rigqhts: A Compilation of Iafespasticcoal 

ADSSINTeNERS 

  

1/ See resolution 2200 A (XXI), snnex. 

2/ i . mi ® ) i 

Supplemant Ng. 2 (E/1892/22), cnap. II, sect. A. 

1/ A/47/501. 
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* 
ol Ioyites Goiced Natioad agemcies acnd organizacions as vell as 

iatergovernmental azd non-govertmencal oryanizations to iatensify taeir 

affores with 4 view zo disseminaticg izformatica on the Declaratioz acd t2 

oramoting uzderstandiag thereof: 

4. lavites the relevant srgans acd bodies of the United Naticns, 

.o-eg alia, creaty 2ocies aand representcatives of the Commission on Human 

2ights 2ad the Sutcommissioa oa Preveztion of Discrimination snd Proteszidn of 

Mizorities, to give dus regard to the Ceclaration within their maandaces: 

S, Reguests =he Secrstary-Ceneral 3 consider apprepriate ways £3r Ihe 

effectcive promotian of the Jeclaratios azd t9 make proposals thecreon: 

5. Racueats the Secrecary-General & repect to the Genecal Assemdlv 2t 

its forty-eighth session o3 -he implemezcation of the present rasoluzion uader 

rne _tem eatitled "Humaa rights questioas”. 

ADnex 

DECLARATION ON THE RIGHTS OF PERSCHS BELONGING IO NATICNAL 

OR ETENIC, RELIGIOUS AND LINGUISTIC MINORITIES 

The Ganeral AsserR.y. 

2eaffirming that ose of the basic aims of the Uani%ed Nations, ag 

sreclaimed in its Charter, is to promote and encourage respect for human 

rigats and for fundameatsl Zreedoms for all, withoues distinctiom as IcC racs. 

sex, langusge or religlionm, 

Reaffirming faith ia fundamental human rights, in the diguity 3ad wor:in 

of tre human person, im the equal rights of men ard wamen and of naticas large 

and small, 

De3izing to promote the reslization of the sriaciples comtaized in the 

~narter of the United Nations, the Universal Declaration of Human Rights, ctne 

~spvention 0@ the Preveation aad Punishment of the Crime of Genocide, the 

Interaatiomal Coaveantzion on the Elimination of All Forms of Racial 

jiscriminagiea, the Iscersational Covenast oo cilvil asd Political Rights, the 

Interaatiosal Covepant on Ecomomic, Socia. and Cultural Rights, the 

Seclaration on the Tlimizatiom of ALl Forms of Intcleraace and of 

Discrimimation Based on Religion or Beliet, aand the Coauvention on the Rights 

of the Child, as well as other relevant international i{mstruments that Rava 

teen adopted at the uaiversal.or regional level and those corncluded betveen 

individual States Members of the United Nations, 

Inspired by the provisions of article 21 of the Iaternatisnal Covenant on 

Civil and Political Rights conceraing the rights of persops belonging to 

etsaic, religious or liaguistic minmorities. 
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considering that the premection and protection of the rights of persocas 

velongicg to natiocunal or echnic., religiocus amd liagqaiscic migorities 

~omeribute td the political 2zd social sctability of Statss ia vhich they live, 

cophasizigg that the coastant promotisa and reslizaction of the rights of 

persons belongiag to sational or ez=hmic, religiocus aad liaguistic miaocizies, 

33 an integral part of the development of sociaty as a whole aad within & 

1emocracic framework based ca the rule of .av, would conetribute o the 

screngtheniag of friendship and cooperstiod amomg pecp.es aad States. 

Considering that the United Natioas has ar importaat role to play 

regarding the protectiocn of mimoritias, 

Bearing ia mizd the vork dcae 3o far withim zre Usited Natioas :yscom; in 

particular tie Commission oo Aumaa Rights, the Subeammission on Preveatica o!f 

Discriminaciou and Protection of Mlgerities and the bodies estakblished 

pursuaat 9 the Internatioasl Covenaats oo Rwnan Rights and other relevaat 

ipterpationsl human rignts iastrumests cod promotisg asd proteiting the rights 

3¢ Dersorcs bdeloaging to satienal or echmic, religious and ligguistic 

minoritlies, 

Takigg Lare ascount the importaac work vhich ls carried out Dy 

izterqoveramental and zon-goveramestal organizatiocns iz protecting minorities 

and in promoting and protecting the rights of persons pelonging to national or 

ethaic, religious and lianguistis misocrities, 

the need to @asurs evea more effective implementaticn of 

internationsl instrumeacts with regard tn the rights of persons belosgisg &2 

sational or sthmic, religious and linguistic migorities, 

Proclaims this Declaratioa oo the Rights of persons Beloaging to ¥atioaal 

or Ethaic. Religious and tinguistic Minorities: 
' 

Articie d 

- States shall protect the existence and che zatiomal or ethmic, cultural. 

religious and liaguistic identity of minoritlas vichin their respective 

tercitories, aad shall eacoursge conditicas for the promotion of that identity. 

2. States shall adopt appropriace legislative and other measures <o achisve 

those emnds. 

Arsicle 2 

L sersons beloaging to natiomal o¢ ethaic, religious and linguistic 

sinerities (hersinafter refarred to as pec3ons belonging %0 migorities) bave 

the right tc enjoy their owm eulture. %o profess aand practise their owvm 

religion, and to use their own laaguage, in private aad ln pudlic, freely and 

vithout interferemce oF apy form of diserimination.  
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Persons belonging to migorities nave the rigat t9 pacticipace affectively 

cultural, religious, social, ecoaomic and public life. 

  

3. Persgns belcugliag <o mimorities have the right to parcicipace effectively 

:a 2ecisions oa the cational and, where appropriace, reqional level c¢onceralng 

tha misority to which rthey delong ©Ff IRe regions in which rhey live, i2 a 

napner not incompatible with nacional legislaticz. 

4. Persons belonging to miaorities have the right ©o estadlish acd maiztaiz 

thelr own associaticas. 

5. persons belonrging o minorities nave the right to establish aad maiatairn, 

wvithout any digerimination, free aod pesceful conctacts with other members cf 

sneir group amd vith persons belonging to other miporities, as well as 

coatacts across froatiers wvith citizeas of other States to whom thay are 

related by natiosal or ethnic, relligious or lipgguistic ties. 

Arcicle 1 

1. Perscas beloaging to miporities may ezercise their rights, includizg 

t=ose 38t forth ia this Ceclaraticn, iadividually as well a5 in commumpaty wied 

ocher memders of thelr group. vithout any discriminstion. 

2. No disadvaatage shall result for any persoesn pelonging to A minorizy as 

tha csnsequencs Of tRe exercise or son-execrcise of the rights sac forta ia 

chis Declarcation. 

Azzicle 4 

Ls Staces skall take measures vhare required to easurd that persons 

te.oagiag to misorities may exarcise fully and effoctively all thelr humaz 

cights aad fundamencal freedons without aay discriminatica asd in full 

equality before the lawv. 

2. States shall take measures tO create favourable corditions to emadle 

rersons belonging to minorities to express their characteristics and to 

develop their culture, lasquage. religics, traditions ard customs, except 

vhare speeific practices are ia violation of pataonsl law and coatrary to 

incerassiemal scandards. 

3. Staces should take sppropriate measures so that, wherever possible, 

persons belonging to minorities have adequate epportunities to lesrs theirs 

mother tongue ot to have imstruction in thelr mogher toague. 

4. States.should, where sppropriate, take measuses in the eiold'of 

educstion, in order t9o eccourage kaowledge cf the history, eraditions, 

i1anguage and culture of the miporities exisciag vwithin their terrcitory. 

Persons delonging to migorities sbould have adeguate opportunities t° gain 

xaowledge of tne sociecy 33 3 whole. 

A L35 N | 2 

“\; J 4 | i 
RN ' 

A 

  
  

 



e 3747/L.88 
N gaglish 

' page 6 

S. Staces should consider appropriace measures so ckac periont belonging to 
mizorities may participate fully ia the economic 7:oqTess and developmeat in 

thexr csuntry. 

Aceicie 2 

e National pclicies and programmes srall 2e planned and !mplemented with 

due regard for the legitcimate interests of persous belongisg <o minorities. 

2. Programmes of cooperation and assistance ame:xg States should be plamzed 

and imrplemented with due regard for the legitimate interests of persoas 

selongiag o minorities. 

Artigle € 

States should cooperate oo questions relating to persocs Belongiag to 

minorities, iacluding exchange of lnfermatica and experiences, iz order to 

promote mutual understanding azd confidence. 

!‘:i:‘. 7 

States should cooperate ‘n order to promote respect for the rights sac 

foreh iz this Declaration. 

Areicle 8 

1, Nothing ia this Declaration shall preveat the fulfilmeat of laternaticnoal 

obligations of Scates ia relatics to persons beloagiag to minorities. In 

sarticular, States shall fulfil in good faith the obligatioms azad commitmeats 

they have assumed undar iaternational treaties azd agreements to which they 

are parties. 

2. The exercise of the rights set forth in this Declaration shall act 

prejudice the emjoyment by all persons of uaiversally recognized humam rights 

aad fuadamemtal freedoms. 

3. Measures taken Dy States to engure the etfective enjoymeat of the rights 

set forth iz this Declaration shall mot pgira facie be comsideced coatrary to 

the principle of equality costained iz the Universal Declaration ¢f Humazn 

Rignhts. 

4, Nothing in this Declaration may be construed 2as permiteting aay activivy 

contrary to the purposes and priznciples of the United Nations, includizg 

sovereign equality, territorial integrity and political iadependance of States. 
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!::4:1. a 

The specialized agencies and other organizacions of the Jnited Natlonmg 
system shall concribute o the full rsalizatien of the rights aad prisciples 
set {orth {n this Declaration, withia their respective fields of competency, 

  

   



H.E. Mr. Hans Brunhart 

Head of Government 

and Minister for Foreign Affairs 

of the Principality of Liechtenstein 

Statement 

at the fourty-seventh session of the 

General Assembly of the United Nations 

New York, 23 September, 1992 

Extract 

     



1. Internal contlicts have become a special chailenge to the community ot 

States. Ethnic. social or rclicious disagrcements oftcn @ive rise o regional 

instabilitv. Wc are aware ol the tact that a number ot the new States members ot 

the United Nations. in particular, arc wtn an extremely difficult economic and 

“political situation. 

2. Liechtenstein would like in this connection to express very particularly 

its svmpathy with the victims of the conflict in Bosnia and Herzegovina. The war 

unleashed by the aggression of Serbia and Montenegro is causing great human 

suffering in that country. We arc following with deep concern the contnuing 

reports of massive and systematic violations of human rights and international 

humanitarian law for which all parties to the conflict are responsible. The killing 

of innocent human beings and the destruction of an irreplaceable cultural 

heritage must stop, and all parties must immediately make efforts to bring about 

a peaceful solution of their difficult problems. We support the declaration of 

principles issued on the occasion of the London Conference on 26 and 27 August 

1992 and the framework established by the Conference participants within which 

a comprehensive political solution to the crisis is to be sought. We express our 

l;opc that the political will demonstrated in London will be transformed into 

specific actions and that the follow-up negouations taking place in Geneva will 

soon vield positive resuits. 

3. It is within that framework that [ should like to refer to the imiuative 

which the Head of State of the Principality of Liechtenstein, His Serene Highness 

Prince Hans-Adam I, introduced in His address to the fourty-sixth scssion of the 

General Assembly. 

4. On that occasion His Serene Highness referred to the need to find ways 

of promoting peaceful solutions to the many conflicts which have their roots in 

the tensions which exist between communities within States. His Serene 

Highness considered that such solutions should be sought within the framework 

of the principie of self-determination. 

o
 

  
 



5. Licchtenstcin 1s awarc of the consideration aiready given within the 

Umted Nations - and indeed within other bodies - to the principle of seif- 

determination. We acknowiedge the great internatonal ctfort devoted to thus 

question in the past. 

6. The right to scif-determination as a principic s now universally 

accepted. [ would recall not only that scif-determination is one of the toundations 

of the Charter. but also that most States rcpresented in this Assembly are alrcady 

under certain specific legal obligations in this area by virtue of article 1 of each of 

the great human rights Covenants of 1966. There it is formally and with legaily 

binding effcct acknowledged that - and here [ quote the text - "All peoples have 

the right of self-determination. By virtue of that right they frcely determine thetr 

political status and frecly pursue their economuc. social and cultural 

development” (cnd ot quotation). 

i Despite all this. and with some notable exceptions. the pracucal and 

peaceful application of that principle has often been lacking. Tensions between 

distinctive communities within States, or between such communities and the State 

itself, persist in many parts of the world. Regrettably, they have in a number of 

instances led to outbreaks of serious violence. Apart from the human suffering 

which results. such tensions and violence often affect neighbouring States. and 

may have a more widespread impact on the maintenance of internauonal peace 

generaily. Much can be done to try to limit the suffering once the violence has 

started: but how much better it would be to go to the root of the problem - which 

is often to be found in the frustrations of distinctive communities when they are 

denied the legitimate expression of their communal ideatities and aspiratons. 

8. [ am glad to say that His Serene Highness's speech last vear attracted the 

interest of a number of delegations. During the past year we have undertaken 

extensive consultations, and we have benefited greatly from constructive 

suggestions which delegations have been kind enough to make. We are most 

grateful to all those Governments for the interest they have shown. We have also 

sought, and taken into account, some independent Xpert VIews. 
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9. It is aganst this background that Licchtenstein believes that the 

international commumty, througn this Asscmbiy, should takc stcps to maxe the 

right of self-determination more ctfecuve. and by doing so contribute to the 

avoidance of some future contlicts. [t is our conviction that the ume has now 

come for the internauonal community, through the United Natons. to otfer a 

realistic way forward. by establishing a practical tramework through which 

communitics can give expression Lo their distinctive qualitics. 

10. Such a practical framework would nced to satisty four mamn 

requirements: 

First, there should be tlexible and graduated forms of self-determination 

involving different levels of autonomy, taking account of the differing 

needs of differing communities and the States of which they torm part: a 

subdivided community which allows its various parts to pursue the 

common goal in their own way can on occasion be a verv good 

expression of the principie of sclf-determination: 

Second. communities invoking the principle of self-determination should 

renounce resort to violence and commut themselves to pursue their aims 

through peaceful means only: 

Third, assistance in the effcctive realization of the principle of seif- 

determination should be available. through independent procedures: 

and 

Fourth, a proper balance must be maintained between selif- 

determunation and the territonal integrity of States. 

11 Subject always to those requirements being met. we believe that the 

international community should recognize that seif-determination is an inherent 

and inalienable attribute of all communities which possess a distinctive social and 

territorial identity. This involves the free choice by each community of its 

political, social, economic and cuitural destiny in accordance with the best 

interests of its members.



. 
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12, Self-dctermination. 1t must be stressed. 1s not necessaniy - or cven 

primarily - a4 matter of moving towards independent statehood. [ndiscriminate 

independence would lcad to the fragmentauon ot the internatonal community, 

and would insutficiently respect the termtorial integrity of States. [a reality, 

however, full independence is. if onlv for purely practical reasons. the least likelv 

outcome 1n most cascs. 

Respect for diversity can be adequately retlected in other ways. Self- 

determination can take various forms. as may be best suited to each community’s 

and each State’s particular circumstances. 

13. [t is important to rctain the esseatial tlexability of the concept. But in all 

cases where there exists a community with a sufficient degree of distinctive 

identity, it would seem right that a certain basic level of autonomy should have to 

be acknowledged. I am referring to such very elementary matters as non- 

discrimination against the community or its members, their freedom to practise 

and enjoy their distinctive community characteristics, and their participation in 

appropriate ways in public affairs. particularly in matters directly atfecting the 

community’s interests. A commitment to acknowledge such a modest degree of 

‘autonomy for all communites that merit it should not. we believe. cause serious 

problems for any member of the United Nations. 

14. More advanced leveis of autonomy will be appropnate tfor communities 

whose particular circumstances demonstrate their fitness to enjoy them. But we 

do not think it would be realistic for the United Nations to seek to lay down 

detailed mandatory requirements for the self-determination of communities with 

a vast range of distinctive charactenistcs, scttled within States whose own 

histories are so diverse. Anything beyond the sort of basic level of autonomy to 

which I have referred is probably best left to be developed on an optional basis, 

and case by case - the circumstances are so diverse that each is best left to be 

treated on its own merits. 

15 Nevertheless there would, in our view, be some advantage in the United 

Nations indicating the kinds of further elements which might find a place in the 

more advanced leveis of autonomy. These further elements of autonomy wouid 

progressively add to the degree to which the community conducts its own affairs, 

nobes 
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but would oniv be available to a community with satistactory cxperience - and 

even then. oniy if the State concerned 1s recady to accept the communuty's more 

advanced level of autonomy. 

16. In this complex arca we cannot assume that any general principie or 

procedures which might be agrced internauonally will be appiied without 

difficulty in particular cases. We should therefore aiso envisage that some 

procedures should be available to assist if any difficulties arisc in the application 

of the principie of self-determination, and to assist with the peaceful resolution ot 

any differences there might be. 

17. A number of dclegations with which we have discussed our ideas in 

general terms suggested that it would be advantageous for the matter - which. as 

well as being of great political importance. is also of considcrable tcchnical 

complexaty - to be the subject of some [urther cxamination by a group ot experts. 

50 as to facilitate the progress which may cventually be made in this Assembly. 

18. We have accordingly concluded that the most approprate course will be 

for the Government of Liechtenstein to invite each Government represented in 

this Assembly - and that includes those here as observers - to nominate an 

independent expert to attend an informal Mceting of Experts in Liechteastein 

next March. We hope that the experts attending this Meeting will be able to assist 

us in further developing the idcas advanced initially by His Serene Highness at 

the fourty-sixth session of this Assembly. We envisage that the experts nomunated 

to attend will do so in their personal capacities, since we believe that, by adopting 

procedures which avoid committing Governments, we arc more likely to have a 

coostructive and expert discussion. [nvitations to nomunate experts to attend this 

Meeting will be issued during the course of the present session. 

19. [n the light of the views expressed at the Meeting of Experts. the 

Government of Liechtenstein will consider how best to return to this Assembly, 

perhaps at its next session, in 1993, with proposals for carrving further the 

initiative introduced last vear by His Serene Highness. 

I
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20. As the international community makes progress. however haltingly, in 

preventing the outbreak of violent contlicts between States. it becomes all the 

more important that we should together scek to find ways of avoiding the no less 

inhuman consequences of civil wars between commumniues within a State. In 

informing vou of the lincs along which our thinking on this important and 

sensitive matter is devetoping, [ hope that [ may have demonstrated the depth of 

our concern that some way should be found of controlling one major source of 

much violence and human suffering in today’s world. 

  
   



Paper D 

His Serene Highness 

Prince Hans-Adam il von und zu Liechtenstein 
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of the 

Principaiity of Liechtenstein 
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26 September 1991 
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L [n the rccent past we nave been ubie to witness rapid and aimost 

revolutionarv political changes in the worid. Tcnsions between East and West are 

greatly reduced. Europe s not any more uaivided. Solutions to some regonal 

coatlicts arc as closc as never before. These developments torm the background 

{or the new challenges that the worid community s tacing. 

2 The role of the United Nations has changed. the Orgamization has 

entered a new phase: profiting {rom the absence of great power controntation. it 

acts more efficientlv and concentrates on the cause of peace and security. 

3, Small States have a special need for protection and security. The 

Principaiity of Licchtenstein, although it is fortunately a prosperous and secure 

countrv, surrounded by two permanently neutral neighbours. feels that this issue 

is of direct reievance. Respect tor internauonal law is our only protection. For 

these rcasons we feel deeply committed to the principies of sovercign equality, 

poiitical indcpendence and territorial integrity of States. Although we were not a 

member country of this organization in 1989, we tully support resoiuuon +4/21. 

urging Member States inter alia to settle disputes peacefully, adhere to the e 

principles of cquai rights and self-dctermination of peoples and to respect human 

r;ghis and fundamental freedoms. 
B e 

4. Unfortunately, we have seen agan and again in the history ot mankind 

brutal aggressions of one country against another. The aggression of [rag against 

its small neighbour Kuwait was just the last example of a iong ust. The peace- 

loving countries of this worid have to be gratetul to the United Nauons and (o the 

Member States which took part in the mulitary action against lraq that linally 

resuited in ending the occupation and preventng the permanent annexation of 

Kuwait. International law served as the umbrella for the international response to 

the Guif crisis and thus constitutes the most recent proof that the respect for 

international law is a smail country’s only protection. Let us all hope that this 

crisis was a turning point in human history. For as long as the United Nations 

reacts as it did during the Gulf crisis. such aggressions wil cease (o become 

attractive instruments for even the most power-hungry dictators.



5: Unfortunatciv. we ail know that cven if we succeed in preventng ail 

aggressions. pcace and happiness wiil not come easily to the worid. Sume of the 

most «.ruci wars 1o (he past decades have peen cmi wars. Politicians and 

histonans can @ve us many reasons why cmi wars naopen. different cuitures. 

languages or reiigons having difficuities to coexst in 3 singie State. oppressed 

muoonties. or simply political differences which cannot be soived peacetuily. 

6. A solution fdr'some of these problems can be found internally if a State 

respects human rights and fundamental {reedoms and has democratic insututions 

that work. But history shows us lhat even then civil wars can break out. Human 

rights can also be violated in countries with a democratic tradition. Democratic 

institutions can break down. There are situations where peaceful coexsteace 

between different groups inside a single State does not seem to be possible - 

whatever the reasons. Should we in those cases not endeavour to find other 

solutions in accordance with the principie of self-determination, rather than 

risking cruel and destructive cvii wars? 

- 
[ am aware that the United Nations has bcen tor good reasons very 

prudcnt concermng the prmcxplc of sclf-dctcrmmatxon To encourage exercising 

the ngnt to self- dctcrmmallon rmzht lcad to even more civil wars and to the 

disintegration of member States. Non-mlcrtcrcncc in the nternal affairs ot 

\Acmbcr States has certainly been a wise policy to follow. Nevertheless. we have 

to accept " the fact that the borders of neariy all Member States. inciuding my own 

country, have not been drawn according to the principle of self-determination. 
  

They are usually the product ot colomnual cxpansion. internationai treaties or war. 

and very seldom have people been asked where they want to belong to. But even 

if they had been asked. a new generation might have another opimon: 

circumstances can change and expectations can remain unfulfilled. 

8. A majority of Member States gertainly supports sclf dclcrmmauun in 
- — 
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theory. How this principie is to be appiied in practice has however in my 
e 

opinion., not been studied enough. Wsually the discussion starts over a specific 

case whc;t?o;‘gr ;:mouons are already involved. Would it not be better to at least 

try to find a minimum consensus berween Member States on some guiding 

principies. whea cfforts arc being made to impiement the principles of self- 

determination? To be acceptable to a largest possible number of Mcmoer States,  



such guidelines or rules ol conduct shouid foresce 4 careful cvoiution. which 

could start from a low levei to higher icveis of automomy betore complcte 

\ndependence can be attained. Independence is. however. not always the best 

solution: It can be a compiicated and someumes traumatic process. 

2 [ wish to inform vou ol my intenuon (O wnstruct eXxperts o prepare a 

preiiminary study on this quesuon. the outcome of which would bc submitted in 

due course to the General Assembly if this is considered desirable. A convention 

modeiled after the European Convenuion on Human Rights could eventually be 

the product of these efforts. [ would like to raise a few pounts and draw a few 

lines 1n order to give you an overall idea of the possible outline of such an 

instrument. 

10. A central question wiil be to define what catity can be the beneticiarv of 

the right to self-determination. Several methods have been discussed in the past. 
— 

[t might be sufficient to establish a mimmum size of the areca and popuiauon 

involved. Setting this minimum size very low would have two important 

advantages: 

Minorities who ask for seif-determination would conscquently have (o 

grant the same rghts to thewr own munorities. Experience shows that thev 

are at times unwilling to do so which can be the cause for new problems. 

Mo L 

A low minimum size wouid in my opiruon lead to a decentralization 

rather than to a break-up of the present States, because for sma;u—grbups 

and areas independence will not always be the best solution. 
M e U T 

11 For a modern State decentralization has political and cconomical 

advantages. Decentralization is certanly one of the key elements for the 

prosperity and political stability of Switzerland, a country without natural 

resources and a population with four languages, different religions and many 

political parties. 

12 Arconvention on self-determination couid foresee several degrees of 

autonomy before independence were granted to a certain region, thus awving the 

central State and the region the time to adapt to the new situation with the likely      



vutcomec that the peopie wiil in most instances preter autonomv (0 independence. 

Three degrecs of autonomy couid be envisagea: 

3. The first degree couid invoive the election of representauves tor the new 

autonomous rcgon and conscquentv the administraton by those ciccted 

represcntatives of the funds which are allocated by the ceatral government. Some 

additional rights could be gven 1n the fields of culture and educaton. 

14. The next step couid invoive some autonomy in taxation. Direct taxes 
  

would probably better be raised by the regions whercas indirect taxation. import 

  

duties and the like couid rcmain with the central government. A f{inancial 

compensauon plan would have to be worked out at this stage, taking into account 

the income and the adminstrative functions of the region that mav for instance 

already inciude the poiice and the lower courts. 

15. The third degree ot autonomy could invoive some lcaslauve power. 

Examples can aircady be studied in some of thc dccentralized States. At this 

stage of autonomy most admumstrative functions of the ccatral State could be 

turned over to the region with the exception of defence and foreign affairs. Even 

regonal muilitary units could be set up as long as they are integrated into the 

overall defence pian. 

16. The next step ot this process - in the case it is desired - wouid be tuil 

independence. 

17. Those States which accept the general terms of a possible convention on 

self-determination could envisage sctting up an international commission or court 

comparable to the European Commission and Court for Human Rights to which 

all parties concerned could appeal in case of contflicts. Such an approach wouid 

offer the possibility to observe how these general guidelines work in reality and to 

adjust them if necessary. Other States mught then be wiiling to sign the 

convention too, and perhaps one day those guidelines on self-determination 

could become generally accepted international law, as other coaventions have 

become. 

ool



18. If we look at human historv 1t seems that humanuty does not have many 

alternauves. In the past and in the {uture new States have been and wiil be born. 

they disappear or thewr borders change. If we look at longer penods ot lime we 

see that States have lifc cvcies sumuiar to the human beings who created them. 

The life cvcie of a State might last for many generations but hardly any member 

State of the United Nations has exasted in its prescat borders for longer than ten 

generations. [t could be dangerous i one tricd to put a hoid on these cycies. 

which have been present throughout human history. To {reeze human cvoiution 

has in the past often been a futile undertaking and has probably brought more 

violence than if such a process was controlled peacetully. 

19. Considering the advances in the field of technology, cvil wars will 

become more and more destructive. not only for those directly invoived but also 

for neighbouring States and for our whole environment. The possibie destruction 

of a large nuclear power plant in a civil war is a fnghtening example. Would it 

not be much safer to replace the power of weapons bv the power of voung cven if 

it means that new States may be born?
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19 May 1983 

TO: The Technical Committee on Constitutional Issues 

FROM : The Democratic Party 

POWERS, DUTIES AND FUNCTIONS OF REGIONS 

On behalf of the Democratic Party I enclose the following 

comments which relate directly to Core Document ‘C' (Five Flip 

Charts inaicating a balanced approach Lo Cunstliluliunal 

Decentralisation) included in the Democratic Party submission 

dated 12 May 1993. 

Fi r 

An extract from the Minutes of Codesa Working Group 2 

endorsing the view that the various levaels of governmen< 

should have fiscal powers (3 March 1392, Para 4.3.1) 

- The cross references are to 

a) Page 2 para 2 of Democratic Party’'s pravious 

submission - (Constitutional Principle) 

b) Core Document 'C’, Flip Cnarts A ana B - (Fiscal 

Rights and Powers) 

shared Powers or Joint Respongibility 

An extract from the Gorman "Baeic Law® dealing with 

Concurrent Legislation (Articles 72, 74 and 74a) 

The croes reference 1& Core Document ‘C’', Flip Chart C 

(Concurrent Legislation) 

An extract from the German ‘Basic Law’' dealing with 

“Skeleton” provisions (Article 75) 

The cross rerersnce is Lore bocumentl ‘et Ml Llal C 

(outlining Legislation) i 

One Nation. One Future. Een Nasie. EenToekoms.  



powerg of Regions residual or defiped? 

4. . An extract from the German ‘'Basic Law’' dealing w~ith 

Joint Tasks (Article 9ia and 31b) 

The cross reference 's Core Document ‘C’, Flip Chart 

(Joint Taagks - Fxacutiva) 

Regioral P ] r 12 

5. Attention is drawn to desirability of having Regional 

Powers defined and not residual 

The cross reference is Ccre Document ‘C’, Flip Chart 

(Fooctnote 3) 

Yours sincerely 

o Lol 
C W EGLIN 

orn behalf of DEMOCRATIC PARTY 

» 
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“Democracy means freedom to choose 

INKATHA 
Inkatha Freedom Party 

[Qembu leNkatha Yenkululeko 
  

MULTIPARTY NEGOTIATION PROCESS 
TECHNICAL SUB-COMMITTEE #1 
ON CONSTITUTIONAL ISSUES 

POSITION OF THE INKATHA FREEDOM PARTY 

WORLD TRADE CENTRE : 18 MAY 1993 

  

Form of State 

The Inkatha Freedom Party has constantly taken the position that 

the issue of the form of state must be resolved and disposed of 

preliminarily to any determination affecting both the stages and 

modalities of the process of transformation as well as any 

discussion about constitutional principles to be embodied in any 

future constitution of South Africa. The IFP has stressed on 

many occasions how the process of transformation needs to be 

shaped in order to produce a predetermined type of state, i.e. 

a federal, a confederal, a regional or a unitary state. In fact, 

a unified and centralised process of transformation centred 
around the notion of a Constituent Assembly is not likely to 

produce the breakdown of the present unitary state into member 

states organised on the basis of federal principles. 

Since December 10, 1992 when Dr. Mangosuthu Buthelezi, President 
of the IFP met with State President FW de Klerk, the IFP has 

launched a proposal to establish a process of transformation 

which could make possible the establishment of federalism in 

South Africa. This proposal furthers the process proposal which 

the IFP has been advocating since the opening of CODESA II, and 

which relies on the notion of a final constitution to be drafted 

prior to the holding of elections, and before the empowerment of 

a new government. 

The IFP process proposals rely on ground-up democracy building 
sub-processes and recognises the fact that South Africa must come 
together on the basis of various initiatives which could co- 
ordinate negotiations at central level. The IFP proposals demand 
self-determination and autonomy arising out of many regions of 
South Africa. Attached herewith as Annexure I is the IFP process 
proposal. This proposal ties up together the need to 
predetermine the form of state with a process of transformation 
of South Africa capable of establishing a federal system. 

The IFP proposal will ensure that the issue related to the form 

of state is not postponed towards the tail end of the process. 

Sl 

In fact, we fear that the process could very well move ahead, . 
5 SN SN . 
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President: The Hon. Pnnce Mangosuthu G. Buthetez! 

National Chairman: Dr. F.T. Mdlaiose 
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driven by consensus on those subject matters on which consensus 

is easily achievable, thereby setting aside and postponing the 

resolution of those controversial issues on which a sharp 

difference of opinion exists among the major players. We 

consider this to be a most dangerous approach in the South 

African context. It would lead either to the adoption of eleventh 

hour unworkable compromises and quick-fix solutions which would 

not stand the test of future political conflicts and tensions. 

It would also send the entire negotiation process into an impasse 

on the eve of elections, or at a point when the agreed time frame 

no longer consents to resort to reformulate the process to 

overcome the impasse. Both scenarios would set the stage for a 

civil war. If the negotiating process hides the threat of an 

impasse or a deadlock, the IFP wants to face this situations now 

when it can still be solved. 

For these reasons, the IFP has constantly taken the position that 

it does not wish to be dragged into a process which does not 

start with the preliminary determination of the form of state and 

with the resolution of the controversial issues, because not 

doing so would be a formula for disaster. If the negotiation 

process is aimed at preserving the present unitary state, no 

matter how altered it could become by virtue of some elements of 

administrative decentralisation, then the IFP wants to be in a 

position to evaluate its options and decide whether to 

participate and lend its credibility to such a disastrous course 

of action. 

The form of state is surely at the core of the negotiating 

process, and on the resolution of this issue alone hinges the 

possibility of an overall political settlement among all major 

political players. 

Therefore, there are very strong political reasons which make it 

imperative that the form of state be determined as a preliminary 

matter. Accordingly, the IFP insists that the technical sub- 

committee does not proceed to debate or work in any fashion on 

other matters until and unless the issue of the form of state is 

positively resolved and disposed of. If the technical sub- 

committees proceeded to analyze and work on issues such as the 

constitution-making body and the transitional constitution, and 

if consensus on such issues were to be reached, the form of state 

would need to be considered within the parameters of the process 

of transformation so established. This would put process before 

substance, permit the fundamental determination on the substance 

and be conditioned by procedural decisions. 

To provide an example of the IFP’s concerns, it can be mentioned 

that if a sovereign Constituent Assembly were to be chosen as the 

constitution drafting body it would be unlikely that a federal 

system would be produced through this process. On the other hand 

a federal system is more likely to be produced by a process 

centred around the drafting effort of a group of experts charged 

with the task of producing a federal constitution on the basis 

of pre-agreed principles and established state constitutions.  



basis of a balanced budget unless it receives authorization to borrow from the future by a 

very broad parliamentary majority. 

A special constitutional provision supports the development of Durban’s economic 

potential, allowing the creation of special basin authority. 

Democratic participation 

The Constitution mandates the role of democratic participation at all levels of political life. 

The people of the State shall be empowered to participate in all the decision-making 

processes which directly affect them. This includes, but is not limited to, special hearings 

in parliament, participation in administrative procedures, participation in the administration 

and operation of schools, and participation of special interest groups in policy making 

which affects them. The Constitution prescribes democratic participation t0 support 

economic planning aimed to develop economic and employment growth and the 

containment of the cost of living. The Constitution also establishes an independent 

Environmental Commission with representatives of the community and environmental 

experts to enhance and protect the quality of the natural and human environment. The 

Constitution also promotes the empowerment of consumer groups and the protection of 

collective health from modern day threats. 

System of government & Protection of minorities 

The State of KwaZulu/Natal is a relatively complex society in which different people 

express different political affiliations, cultures, and social aspirations. The Constitution 

capitalizes on that complexity rather than trying to ignore it or level it. The system of 

government is centred on a strong parliament where all the people are represented. The 

rules for the election of the lower house of the legislature calls for the formation of small 

constituencies which respect existing cultural divisions. The upper house is elected by 

proportional system. The parliament has the power to control the actions of the 

government which is in a fiduciary relationship with the representatives of the people. 

This system of government promotes power-sharing in the form of governmental coalitions 

among the various political expressions of our society and for the protection of political 

minorities. The Constitution extends additional protection to political minorities in the 

legislature. 

  

Role of political parties 

The role of political parties is kept within democratic parameters. The Constitution 

discourages the formation of a political class of politicians who interpose themselves, with 

their own political agenda, between the people and the State. Political representatives 

should be the direct vehicle of expression of the people. Constituencies will ensure that 

political representatives are accountable to the people who elect them and share with the 

people a close relationship. This also empowers the electors to choose and fire political 

representatives on the basis of issues and concerns, rather than choosing political parties 

on the basis of vague and broad ideological imperatives. 

Public administration 

An independent Civil Service Commission shall monitor the functioning of government to 

ensure fairness and lack of corruption. The Commission shall ensure that the government 
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does not discriminate and that the approval and conditions of permits and licenses are on 

the basis of objective and reasonable standards. This Commission shall also monitor that 

the government does not grow out of proportion and shall recommend cut-backs in 

government as required. A Regulatory Relief Commission shall promote the removal of 

cumbersome and unnecessary legislative and administrative procedures, permits and 

licensing requirements and counteract the uncontrolled growth of government. The actions 

of the Regulatory Relief Commission and the actions of the Civil Service Commission are 

synergistic: while the Civil Service Commission shall organise in the most efficient and 

productive way any given administrative function, the Regulatory Relief Commission is 

empowered to challenge the need for such an administrative function. 

Traditional law and role of traditional leaders 

The constitution recognizes and protects the right of those who identify with traditional and 

customary law to live by their own set of rules, and respects the role of traditional leaders 

and court systems to create and administer such law. Moreover the Constitution fully 

recognizes and protects communal property to be administered and regulated by traditional 

leaders. 

Independent Judiciar 

The constitution provides for tools and measures to guarantee and protect the absolute 

independence, impartiality and qualifications of the judges administering our laws. It also 

guarantees redress against judicial errors and ensures that our judges will maintain the 

highest standards of their profession. 

Constitutional Guarantees 

The constitution shall be enforced and respected throughout our State. The cornerstone 

of the constitution is a very strong and modern Constitutional Court, which ensures the 

constitutionality of the legal system and mediates all the conflicts among the powers of the 

State, thereby completing the system of checks and balances. The constitution establishes 

an Ombudsman to promote the declaration of unconstitutionality of laws in conflict with 

the constitution and to protect and redress all violations of human rights. Anyone will 

have the power to challenge the constitutionality of a law and use simple and effective 

procedures for this purpose. 

The Constitution of the State of KwaZulu/Natal does not only intend to regulate the State 

but also aims to set a framework of ground rules for the future constitutional process. It 

aims to ensure decency and a commitment to the integrity of political and civil society, n 

order to enlighten the negotiating process of the Constitution of the Federal Republic of 

South Africa. This Constitution is totally consistent with advanced and consolidated 

international constitutional thinking. 

The Constitution of the State of KwaZulu/Natal is a complex technical document which 

requires in-depth reading to fully evaluate its principles and its implications.
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In addition to political reasons, the form of state has to be 

considered before any constitutional issue as a matter of 

constitutional dogmatics. 

The form of state is defined by constitutional law as the 

relation between the three conceptual components of a state, 

which are the territory, the people and sovereignty. Depending 

on the different permutations and characteristics of the exercise 

of sovereignty on any given people residing in a specified 

territory, there would be different forms of state. The 

determination of the form of state is a necessary a priori step 

before we undertake any exercise related to the form of 

government which constitutional law defines as the internal 

structure and organisation of sovereignty. In this regard the 

IFP wishes to note that often during negotiations some 

participants erroneously ascribes relevance to the debate on the 

form of state to considerations which instead fall within the 

realm of the form of government. 

Going from theory into practise, it can be noted that even any 

discussion related to a broadly accepted principle such as the 

constitutional state [rechstaat] would assume different 

characteristics if it were to be related to a unitary or to a 

federal state. In fact, in a federal state, the supremacy of a 

federal constitution can be equipollent to the role exercised by 

state constitutions. Alternatively it could be the case that 

portions of the federal constitution could become a parameter for 

the legitimacy and validity of state constitutions by virtue of 

mechanisms which may resemble the 14th Amendment of the US 

constitution. Similarly, any discussion on the judiciary must 

proceed from the decision on whether there should be one judicial 

system or as many as there are states/regions, plus one for the 

central government. Even as far as the legislature is concerned 

there can be no discussion as long as there is no determination 

on the form of state, for in a federal system one legislative 

chamber could be elected on the principle of equal suffrage among 

the states/regions, as happens in the US, or could represent the 

regions, as is the case in various regional states. 

Finally, the determination on the form of state is essential to 

make any reasonable decision on the process to be employed to 

write the constitution. If the constitution of a confederal 

system were to be written, most likely it would be necessary to 

call a confederate assembly on the basis of pre-recognised 

sovereign entities. If a constitution for a federal system is 

to be written, as we strongly advocate, the process of 

transformation shall recognise, capitalise on and solicit 

ground-up democracy building processes aimed at erecting regions 

into statehood within the parameters of a Federal Republic of 

South Africa to be formed through the negotiation process at 

central level. 

Since 1972 the Inkatha Freedom Party has been advocating a 

federal system for South Africa, modelled after the experience 

of the United States. 
- 
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It needs to be stressed that South Africa can not be defined as 

a State within the meaning which the word "state" has in 

continental political or social sciences. The harsh truth of the 

matter is that South Africa is a geo-political expression which 

represents the coercive aggregation of different nations caused 

first by colonial powers and then by the apartheid regime. 

Therefore, the creation of a legal entity characterised as the 

State of the Republic of South Africa does not correspond to the 

creation of a corresponding socio-political entity which could 

substitute itself for the historic reality of a plurality of 

nations and socio-economic realities 1in the South African 

territory. 

This national and social pluralism, which expresses itself, inter 

alia, in many different languages spoken as mother tongues in the 

territory, is organised around a geo-political division of the 

territory in areas which are largely dominated by one culture. 

only a federal system can recognise and capitalise on the great 

cultural diversity of our country, providing for a system of 

government capable of developing all-encompassing policies which 

can reflect the true, needs, wants and aspirations of the people 

of the region. 

For this reason, the IFP has rejected the notion of a regional 

state in which only powers of local interest would be devolved 

to the regions. It is the IFP’s position that all powers should 

be reserved to the Region/State while only those powers which 

cannot be adequately exercised at Region/State level should be 

devolved upwards to the federal government. The IFP rejects a 

simplistic application of the concept of subsidiarily to be 

employed to identify the powers to be exercised at local level, 

because such a concept of subsidiarily would inevitably lead to 

the exclusion from the list of local functions of those powers 

which are more conveniently, and perhaps more efficiently, 

organised and exercised at central level. 

In this regard it could be pointed out that an argument can be 

made that it is more efficient to adopt a criminal or commercial 

code for the whole of South Africa and that such a jurisdiction 

should be exercised at central level rather than by the member 

states. However, experience throughout the world shows that 

member states of federations are very capable of adopting and 

administering criminal and commercial codes, and that such power 

is essential for the development of all-encompassing policies at 

State level. For instance, KwaZulu/Natal has expressed a desire 

to remain a State in which a market economy and free enterprise 

are fully preserved and protected, and therefore will need to 

retain the power to adopt whatever regulation of commerce and 

trade is necessary to achieve and implement this policy. 

Conversely, other regions of the country may very well fall into 

the temptation of pursuing socialistic and communistic 

experiences, if they so desire. 

For this reason, the IFP stresses the fact that attention should 

be given to the powers which can be exercised at regional/state 

level, without putting exclusive emphasis on the consideration 
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of efficiency and opportunity as this would be called for by a 
strict application of the concept of subsidiarily. Therefore, 
the IFP has suggested the adoption of the concept of 
"residuality" as a qualification of the notion of subsidiarily. 
According to the concept of residuality only those powers which 
can not be exercised adequately or properly at local level should 
be devolved upwards to the federal level. 

This limitation does not necessarily lead to the creation of a 
weak federal government, as is shown by the 1list of powers 
devolved to the Federal Republic of South Africa by the 
Constitution of the State of KwaZulu/Natal. In fact, the 
Constitution of the State of KwaZulu/Natal devolves upwards an 
extensive list of powers which will allow the establishment of 
a strong federal government. 

Obviously it may be the case that constitutional notions could 
be translated into actual constitutional proposals and details 
with the possibility of overlapping results. This consideration 
could support the argument that even starting from the concept 
of a regional state the actual distribution of powers could 
develop into federalism and vice versa. The IFP does not share 
this approach and demands that clarity be made without resorting 
to self-deluding conceptual expedients. The IFP deems it 
essential that a clear distinction be drawn between a regional 
state and a federal state and strongly submits that a regional 
state will not address the need for political, cultural, social 
and economic self-determination expressed by many regions of our 
country. This can only be achieved through the establishment of 
a pure federal system, intended as a system of split sovereignty 
between the member states and the federal government. 

It also needs to be considered that a federal system could be 
established on an asymmetric basis. It 1is conceivable that a 
portion of South Africa could be organised as a unitary state and 
that such a portion would entertain a federal relation with one 
or more regions of the territory organised as a federal system. 

As far as the process of transformation is concerned, the IFP 
reiterates its position that there is no binding agreement in 
this regard and a new process must be reshaped after the form of 
state 1is determined. The IFP has often indicated, and the 
Multiparty Negotiation Process has agreed with resolutions 
adopted on both at the Forum and the Council, that the CODESaA 
documentation and any process proposal contained therein does not 
have the status of any agreement between the participants and 
should have no privileged status vis-a-vis any possible option 
and alternative. In this respect the technical sub-committees 
must resist any temptation to operate under the assumption that 
Codesa has left us with any agreement which is to be implemented 
in the present stage of negotiations. This is especially true 
as far as any process proposal is concerned. 

Constitutional Principles
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With unparalleled consistency, since the time of its creation the 

IFP has been advocating a Western-type democracy in South Africa, 

which would combine characteristics of the European social state 

with the uncompromising defence of market economy and free 

enterprise. 

The constitutional principles which detail our vision are fully 

set forth in the IFP submission to CODESA II Working Group II 

dated February 26, 1992 and in the Constitution of the State of 

Kwazulu/Natal adopted by the KwaZulu Legislative Assembly on 

December 1, 1992. These two documents are attached herewith as 

Annexures II and ITI. 

The following two extracts from the Policy Speech delivered by 

Dr Mangosuthu Buthelezi at the opening of the fifth session of 

the fifth KwaZulu Legislative Assembly is also relevant to frame 

the broader perspective guiding the formulation of the IFP’s 

constitutional principles. 

The process of constitutional transformation of South Africa 1is 

operating on several levels. 

In the first place, the transformation is aimed at removing the 

structures of apartheid, and to establish a non-racist society 

in which all citizens are equal before the law, lirrespective of 

race, colour, creed, sex, or personal or social status. 

In the second place, it has been agreed that the process of 

transformation of our society shall also effect the form of 

state, so as to transform the present unitary state into a 

regional, or a federal, or a confederal state. No agreement has 

been reached on how South Africa should be transformed, but there 

seems to be agreement on the fact that the present unitary state, 

with self-governing territories and TBVC states, will not be 

preserved. 

A third level on which the constitutional transformation of our 

society is operating on - or we say ought to be operating on - 

is related to a more complex and deep change in the social and 

economic fibres of our country. 

The new constitutional dispensation should lead to the 

transformation of South Africa into a society which fully 

respects and protects all 1internationally recognised human 

rights, and which recognises - the duty of assisting the less 

privileged and the more needy segments of the population, while 

promoting the substantive equal access of all citizens to all 

social, economic and political opportunities. Our political 

positions related to this third level of transformation of our 

society are shared by most of the other political groupings and 

organisations, to a greater or lesser extent. 

A fourth level of transformation of our society could be 

identified with relation to the notion of pluralism. We have 
advocated a pluralistic transformation of South Africa at all 
levels. This includes political »luralism, which 1s the co- 
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existence of many political parties in a system which recognises 

equal dignity to all of thenm, and protects the right to dissent, 

and the rights of the political minorities. 

we have also advocated social pluralism, to be ensured through 

the limitation of the role of government, and the recognition of 

personal and collective autonomies. Simply put, we want social 

formations. to be given the right to organise and administer 

themselves as they best see fit, having the power to keep the 

government out of the area of their own affairs. Social 

pluralism includes the protection of the autonomy of arts and 

culture, sports and recreation, universities and schools, tribal 

and traditional structures, and so on and so forth. 

Social pluralism is a notion intimately connected with the 

necessity of preserving the integrity of civil society. In fact, 

it is the role of the government to serve the needs of civil 

society not to come in and substitute itself for civil society, 

or reshape it in accordance to government’s needs and concerns. 

The third level of pluralism is related to the protection of 

economic pluralism which includes the need of privatising the 

state-owned or controlled enterprises, and to promote a healthy 

economy based on free competition and on free market enterprise. 

The fourth level of pluralism protects cultural pluralism and 

cultural diversity. This aspect 1is essential 1n our country 

where a variety of different cultures, religions and codes of 

personal and collective conduct must be allowed to co-exist 1n 

mutual respect and harmony. 

Too often processes of liberation or radical social 

transformation lead to what 1is known as "acculturalisation”, 

which is the effort of the state to promote and impose a given 

culture, religion or code of moral conduct over all the other 

existing ones. This generally leads to the final destruction or 

great impairment of all the other cultures, religions or codes 

of conduct. 

As we want to protect our own traditions and way of life we have 

committed ourselves to protecting similar freedoms with regard 

to the cultures of our Indian, Afrikaans, British, Jewish, Sotho, 

Xhosa, Shangaan, Swazi, Ndebele and Venda compatriots, as well 

as for any other cultural formation present in our country. 

I have identified here four different levels on which the 

transformation of our society is taking or ought to be taking 

place. We will repeat them: 

ks The transformation to a non-racist society. 

2 The transformation to a federal or regional state. 

3 The transformation towards a social and guarantistic 

soclety. 
The transformation towards a soclety where political, 

social, cultural and economic pluralism 1s guaranteed. 

LI 
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(pages 63-5 of the Policy Speech] 

OUR POLITICAL VISION 

As you all know, we have opted for liberal democracy as 
understood 1in the great Western democracies, strengthened by 

African wisdom as reflected in our Ubuntu-Bhoto philosophy. 

our own liberation comes at the end of the line of African 
liberation. Much has gone before us and we have much to learn 
from the successes and failures of African states. Most of all 
we should learn that there 1is no magic 1in ‘liberation’ and no 
manna falls down from heaven simply because people become 
liberated from racism or alien rule. 

As apartheid and oppression recede, and freedom approaches, our 
people must insist not only on political freedom but also on 
economic justice through good government, efficient agriculture, 
industry and commerce, and visible rewards for private enterprise 
and hard work. 

Our political philosophy has had solid and consistent 
cornerstones. Among them are the advocacy of democratic 
pluralism to accommodate the cultural diversity of our country, 
and a limited role for government and 1its respect for the 
integrity and the pre-eminence of our civil society. 

our cornerstones also include democratic participation in society 
and government to support social and human growth and 
development, social justice achieved through equal access to all 
economic, social and political opportunities through the 
redistribution of opportunity. 

We also have a privatisation policy which calls for the 
elimination of State owned industries, and call for the full 
protection of all rights of the people both as individuals and 
as members of the social and cultural groupings and institutions 
to which they belong. 

The most significant political commitment of the IFP, however, 
is to the cause of federalism as a necessary condition for 
freedom, democracy and pluralism in our country. 

We felt it necessary to protect civil society against the modern 
evils of government, such as government waste and uncontrolled 
regulatory growth. We also felt it necessary to protect civil 
society from what all over continental Europe 1s now known as 
‘party-crazy’ endeavours aimed at the seizure of civil society 
and political democracy by powerful political party apparatus. 
We also need the peace and personal security that flows from 
discipline, law and order. 

[...] our ideas and proposals, are not tailored only to the 
needs of the Zulus or only on the aspirations of the KwaZulu 
Government. We have long understood that in our land the only 
way to ensure the rights and aspirations of one ethnic group 1is  



9 

to ensure the full respect of the rights and legitimate 
aspirations of all ethnic groups. 

We recognise that human rights are ascribed to the people both 
as individuals and as members of the social and cultural 
groupings and institutions to which they elect to belong. We 
have learned the lesson of history that governments can not 
by-pass structures such as trade unions, churches, and a wide 
range of institutions and organisations which stand between them 
and the people. 

It is governments which have no regard for how people gather 
together collectively to organise themselves into groups and 
institutions which are either totalitarian in nature, or are on 
the way 1in becoming totalitarian. The organisation of any 
society around governmental structures which do not respect what 
are known as ‘intermediary formations’ inevitably leads to 
totalitarian states, however denominated. 

For this reason, since the 1970’s we have been advocating a full 
federal structure for South Africa, with residual powers 1n the 
member States. The call for federalism is not only motivated by 
the need to establish the necessary conditions for democracy in 
South Africa. 

We know that without the system of checks and balances contained 
in a federal solution, democracy in South Africa will not survive 
the totalitarian and authoritarian tendencies and forces 
operating iIn our country. ' 

[-.-] The KwaZulu/Natal State will also give us the power to 
oppose totalitarian tendencies which might develop within the 
Central Government. This 1is one of the benefits of a federal 
System in which sometimes member states can resist fundamentally 
wrong policies developed at central level, thereby becoming the 
leading force for change and transition. 

During the past years we broadened the issue of federalism into 
a wider vision of pluralism. Capitalising on both the African 
and the continental European experience, we understood the 
ilmportance not only of territorial autonomy, but also of 
personal autonomies. 

We can say that we adopted the concepts of ‘subsidiarily’ before 
it became such a magic word in the United Kingdom as well as in 
the rest of the European Community. The concept of subsidiarily 
postulates that all services and governmental functions and 
powers should be handled or exercised by the lowest level of 
government capable of handling such services, functions and 
powers. This means that the Central Government should be 
provided only with those functions and powers which can not be 
adequately exercised by member states or by local governments. 

We also extended the concepts of ‘subsidiarily’ to the relation 
between government and civil society, which 1s a crucial issue 
in the transition of South Africa. We took the position that 
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once the parameters of the policies of the State are set forth 

in the Constitution and through the action of the government and 

the legislature, the institutions of civil society should 

operate within such parameters to handle as much freedom and 

social responsibility as possible. 

Hence, our commitment 1is to limit the role of government, to 

privatise,-to protect the freedom of enterprise, to protect the 

central role of the family, the autonomies of the universities 

and to guarantee all other institutions of pluralism through the 

recognition of guaranteed personal liberties and rights and the 

direct empowerment of civil society. 

[Pages 2-4 of the Policy Speech] 

It needs to be stressed that it is the IFP position that no 

discussion on constitutional principles can be initiated until 

and unless a final determination on the form of state 1is 

achieved. 

Process of transformation 2 CMB, Interim Constitution, 

Transitional regional governments 
  

  

The IFP has submitted its process proposal fully described in the 

attached document which was has been discussed under paragraph 

(a) supra. It can be reiterated that it is the IFP position that 

a final constitution should precede any election and empowerment 

of a new government. Therefore, the IFP strongly rejects the 

notion of interim arrangements and a transitional constitution. 

The IFP has submitted a process proposal which will not only 

ensure a final constitution for South Africa by the end of 1994, 

put it will also ensure that such a process establishes a federal 

system recognising and taking into account ground-up democracy 

building processes. These ground-up democracy building processes 

also provide a solution to the need to establish regional 

governments. 

According to the vision advocated by the IFP, there is no need 

for transitional and regional governments. Regional governments 

and state governments, should be empowered prior to, or at the 

same time, when the new government of the Federal Republic of 

South Africa is empowered. In accordance with the terms of the 

IFP proposal, various state constitutions would be finalised 

prior to the adoption of the constitution for the Federal 

Republic of South Africa, while the constitutions for the 

remaining regions will be finalised by no later than the time 

when the constitution of the Federal Republic of South Africa is 

adopted. This will allow for elections for state governments and 

parliaments prior to, or contemporaneously with, the election for 

a parliament at federal level. What is important is to develop 

mechanisms to integrate the ground-up democracy building 

processes and negotiations at central level so as to ensure that: 

(a) ground-up democracy building processes are guided, 

limited and inspired by principles on which general 
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agreement is reached, and 

(b) ground-up democracy building processes are registered 

and respected within the process of negotiations at 

central level. 

The IFP process proposal attached herewith as Annexure I is aimed 

at achieving these two objectives. 

Local Government 

  

As the IFP believes in the establishment of a true federal system 

it also believes that local government is also a matter to be 

regulated by state law and as such should receive no 

consideration within the process of negotiations at central 

level. The IFP has made a commitment to sponsor legislation on 

local government at the opening of the first session of the 

General Assembly of the State of KwaZulu/Natal and intends to 

carry a similar commitment in other states once they have been 

formed. 

Future of the TBVC States 
  

The IFP agrees with the concept that the TBVC states should 

become part of the Federal Republic of South Africa. However, 

the reality of the TBVC states can not be ignored. Even if their 

creation was motivated by reasons of discrimination and 

segregation within the great scheme of apartheid, their existence 

is also related to |historic, ethnic and geo-political 

considerations which go beyond the political aim of the apartheid 

regime. What needs to be done now 1s to take the TBVC states out 

of the apartheid structure and use them as a springboard for the 

aggregation of new areas around recognisable commonality of 

interests and historic ties. 

This needs to be done not on an ethnic basis, even if ethnic 

considerations can be taken into account to 1identify the 

boundaries of the new regions-states. Therefore the TBVC states 

need not be re-incorporated into South Africa as such, but rather 

they should be merged within the process of the erection of a 

broader region into statehood within the parameters of a Federal 

Republic of South Africa to be formed through negotiations at 

central level. 

Self Determination 

According to the IFP’s perspective the issue of 

self-determination has both a territorial as well as a personal 

dimension. The IFP believes that in its territorial application, 

the right to self-determination recognises the rights of regions 

to choose and ordain for themselves the government they best see 

fit within the parameters of a unifying federal system. The IFP 

also believes that state constitutions as well gs.,fedgrak 
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principles, should recognise the right of the people to express 
in autonomy the self-regulation of their interests in a broad 
range of personal and collective matters, as an expression of 
their right to personal self-determination. Accordingly, the 
role of government should be limited so as to recognise personal 
and collective autonomy in matters which are best left to the 
self-requlation of the people as a part of their inherent right 
of self-determination. 

The IFP wants to stress its position that the issue of federalism 
and territorial autonomy can not be solved through resorting to 
majoritarian rule. The rule that a majority can impose its will 
over a dissenting minority can only work once there is a 
pre-agreed set of references [rules of the game] in which both 
the majority and the minority agree to recognise themselves and 
conduct the dialectics of their relations. However, majoritarian 
rule can not be used to determine that fundamental set of 
parameters which brings together the different political 
components at a time which precedes the possible identification 
of each component as a majority or minority. 

Consequently, the IFP has taken the position that no region can 
be dragged into a unitary state if it desires to enjoy federal 
relations with the territory. Conversely even if one region in 
the territory does not wish to be part of a unitary state, the 
inherent right of self-determination of the people of such a 
territory, requires that regions be allowed to enjoy a federal 
relation with the remaining part of the territory. 

The right of self-determination is internationally recognised as 
the right of any people 1living in a territory to choose and 
ordain for themselves the government that they see fit and to 
determine in autonomy their political future. It would be 
paradoxical to recognise this right only in the extreme cases of 
secession and UDI, and deny this right in its lesser exercise of 
opting for a federal solution. 
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THE CONSTITUTION OF THE STATE 

OF KWAZULU/NATAL 

The Constitution of the State of KwaZulu/Natal is the constitution of a member state of the 

Federal Republic of South Africa. It lists all the powers reserved to the Federal 

Government and divides the State into autonomous Regions. The constitution also lists the 

powers of the Regions and reserves to the State and to the people all the residual powers 

which are not granted to the federal government and to the Regions. 

The Constitution of the State of KwaZulu/Natal sets forth a process for its approval and 

for popular ratification by virtue of which the Constitution will become the supreme law 

of the State. 

The Constitution of the State of KwaZulu/Natal creates a truly free, pluralistic and 

democratic society. 

Pluralism within the State is recognized by the entrenchment of territorial and personal 

autonomies. The Constitution acknowledges that most of the governmental functions are 

best exercised at regional level and empower the Regions with the necessary functions to 

be exercised in a well-proven framework of co-ordination with the State. The Constitution 

also recognizes that the role of the government shall be limited, and empowers the people 

as individuals and as members of social and cultural formations to regulate their own 

interests as they best see fit. 

The Constitution protects the integrity of the territory of the State in various forms. 

Human rights 

The Constitution recognizes and guarantees the full list of internationally accepted human 

rights. Drawing on the example of the finest modern constitutions in the world, the 

Constitution ensures the full protection and enforceability of these rights, without any 

exceptions, loopholes and other provisions which may water down the strength of human 

rights protection. In addition, the Constitution provides very expeditious and effective 

procedures to allow any aggrieved party to seek and obtain immediate redress. Human 

rights are fully entrenched in the Constitution. 

The Constitution’s commitment to human rights has no exceptions or qualifications. The 

Constitution recognizes all personal, social, economic, labour and cultural rights. 

Equality 

The Constitution ensures real equality among all citizens of the State who are now finally 

free and equal before the law, irrespective or race, colour, creed, religions, sexual 

orientations, and social and personal status. However, the Constitution goes further. The 

Constitution mandates that the State must work to promote and guarantee the equal access 

for all citizens to all political, economic and social opportunities. The Constitution 
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mandates the government to ensure a level and fair field where everybody can compete for 

political, social and economic opportunities. Education, professional training, assistance 

to small business, enhancement of the conditions of women and youth and other measures 

are identified in the Constitution as constitutionally mandated functions of the State. 

Pluralism 
Democracy by itself is not sufficient without the blessing of pluralism. The Constitution 

recognizes and respects that civil society expresses itself in a plurality of forms. The 

Constitution limits the role of the government to prevent its expansion to all aspects of civil 

society and social life. The Constitution recognizes and protects independence from the 

government and the autonomy of schools, institutes of higher culture, religious activities, 

private charities, leisure and sport organizations, professional associations, trade unions 

and labour organizations, chambers of commerce, media of mass communication, 

consumers and environmental groups, et cetera. The Constitution aims at empowering this 

civil society institution with various constitutionally recognized functions. 

The rights and the privileges of the media are fully protected, along with the right of 

citizens to access information. 

Social state 

The Constitution of the State of KwaZulu/Natal creates a social state not a socialistic state. 

The State has the role to protect the less privileged and the most vulnerable segments of 

the population as well as the fundamental needs of all citizens. The Constitution prescribes 

assistance to the elderly and the education and protection of the youth as a duty on the part 

of the State and of their families. Decent and affordable housing for all citizens is 

constitutionally promoted, while health care, professional training, assistance to the 

indigents and the needy, constitutionally recognized welfare programs and social security, 

are constitutionally mandated. 

Privatization 
The role of the government shall be to regulate the private sector not to operate it. The 

Constitution mandates that all public enterprises which can be operated with comparable 

reliability and quality by the private sector shall be returned to the private sector. A 

special Privatization Commission is established to ensure that this process takes place with 

economic efficiency and without corruption, nepotism and disfunction. 

Economic constitution 

The constitution sets forth clear provisions structuring and promoting economic growth. 

common wealth and greater employment opportunities for all citizens. Private enterprise 

is fully guaranteed and assisted, and private property is fully protected. Expropriation is 

limited to absolute public necessity and must be accompanied by prompt market value 

compensation. 

Under the Constitution of the State of KwaZulu/Natal the government shall not be freely 

allowed to spend public money. It shall report to the parliament and to an independent 

auditing centre. The government shall also not have the free power to borrow our 

children’s and grandchildren’s money. Therefore, the government shall operate on the 
"‘ R 
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THE DETERMINATION OF THE FORM OF STATE AND 

OF A PROCESS OF TRANSFORMATION OF SOUTH AFRICA 

CAPABLE OF ESTABLISHING FEDERALISM 

a) Background 

There is a ripeness and an urgency to the determination of the form of state and for the negotiation of the 

process of transformation. The Government has submitted a proposal on regionalisation inclusive of power- 

sharing and other interim arrangements which substantially diverts from the process recommended by CODESA 

II Working Group III. This proposal has been actively negotiated with the ANC which according to the ANC 

NEC's resolution dated February 19, 1993 seems to have accepted the fundamental principles of the 

Government's proposal. These developments have put on the table with urgency and importance both the issue 

of the form of state and the issue of the process of transformation. At this point these issues must be 

determined as a preliminary marter and prior to the resumption of fully-fledged negotiations on other 

constitutional issues. 

b) Negotiation of the Process 

The Multiparty Negotiation Process shall determine a new process of transformation starting from a 

determination on the form of state. The IFP does not wish to be called to merely rubber stamp any 

understanding on the process and related time frame reached outside the negotiating forum, 

The [FP rejects the notion that an election date can be determined until and unless an agreement on the process 

and related time frame has been finalised. The IFP detects a great risk in fixing any frame of references for 

the election date before the determination of the process, and before the process has reached a substantial point 

of maturity and development. As it would be politically impossible to postpone the election date once it has 

been fixed, there is the substantial risk that final stages of the process would not be finalized. This is 

particularly true if one of the major participants opposes them. For instance if the Codesa process were to be 

adopted, those who oppose the notion of a fully-fledged transitional constitution could very well purposefully 

delay the process of its negotiation and approval, so that under the pressure of an impending election date an 

agreement would forcefully be reached on something less than a fully fledged constitution. In the final analysis 

an undetermined process driven by an election date serves the purposes of centralistic and totalitarian forces 

which drive the process outside the parameters of broad political consensus and settlement including all the 

participants to the process. 

Before beginning to negotiate the substance of the future constitution for South Africa, there must be an 

understanding on the process which will produce it, and on the necessity, or lack thereof, of interim 

arrangements such as power-sharing in a government of national unity. At this stage the issue of a transitional 

constitution and a Constituent Assembly (or other constitution drafting body) shall be negotiated and resolved. 

We stand by the rejection of a transitional constitution, transitional power-sharing arrangements and J 

Constituent Assembly. 

The IFP has proposed a process for the drafting of the final constitution for South Africa which does not require 

interim arrangements. This process will allow the finalisation of the transformation of our society by September 

1994 with the ability to extend into March 1995 to accommodate possible delays. 

According to the IFP proposal the Multiparty Negotiating Process should agree on a set of constitutional 

principles which would be handed down to a group of experts who would implement them in a fully-rledged 

constitutional draft. This draft would be retumed to the Multiparty Negotiating Process for approval or 

rejection in its entirety, and once approved it would be submurted to popular ratification by referendum. An 

election would follow the referendum and a new government for South Africa would be empowered under the 

new constitution.  



This process would do away with the notion of a Constituent Assembly and would avoid the risk that the 
constitution drafting exercise be hijacked by the demagoguery of liberation and be the reflection of the political 
vision of one or two participants rather than of a broad compromise which accommodates the essential needs 
of all the participants. More importantly, this process would allow the establishment of federalism, which a 
sovereign Coastituent Assembly is not likely to produce, and, as indicated infra, it would also reflect the true 
needs, wants and aspirations of the people on the ground. 

The IFP wishes to note that the Constituent Assembly need not be a legislative body, nor does it require a 
transitional government and a transitional constitution. An Act of Parliament could allow the election of a 
Constituent Assembly with the exclusive task of drafting the Constitution in accordance with the principles 
expressed by the Multiparty Negotiating Process and no later than July 1994. While the Constitution is being 
drafted the present government would continue to be in power. 

Our proposal for a process to finalise the new constitution for South Africa requires a preliminary determination 
on the form of state. Our proposal has significant advantages over the proposals of the Government and the 
ANC/SACP alliance which have a number of elements in common. 

It becomes essential that the Government and the ANC/SACP are willing to reconsider the entire process of 
transformation of our society and be open to accept different proposals and strategies. The issue of the process 

must become a preliminary matter for negotiation to be resolved before we enter discussions on aspects of the 
new constitutional dispensation for South Africa. 

c) Form of State and Ground-up democracy building 

The task of the Multiparty Negotiating Process shall be to entrench at an early stage and once and for all the 

issues related to the form of state or distribution of powers. We have expressed on many occasions, that it is 

not reasonable to negotiate who should draft the constitution and how the constitution should be drafted until 
and unless there is a determination on what type of constitution is to be drafted. We want to force all parties 
to express their vision on the two fundamental issues of federalism and pluralism. 

It is the IFP position that the Multi-Party Negotiating Process shall agree that a federal and pluralistic state 
should be erected. 

Once the issue of federalism is positively resolved the Multiparty Negotiation Process shall also determine a 
set of parameters and guidelines to allow the democratic process of ground-up democracy building. In fact, the 
establishment of federalism is quite unlikely to happen through a top-down process, as any form of downward 
devolution of powers could be accompanied by overriding powers and other controls. Federalism is a system 
of split sovereignty between the central and the state levels, and, therefore, the establishment of federalism 
should begin with ground-up democracy building processes which reclaim on an autonomous and original basis 
a limuted amount of sovereignty to the states through the exercise of the regions of ordaining state governments 
within the parameters of a federal system. 

Moreover, many regions of our country have expressed the intense political desire to erect themselves into 
statehood within a South African federal system. We do not believe that the process of transformation of our 
society should be controlled exclusively from centralised muiti-party negotiations, and we have often taken the 
position that there must be an interaction between democratic transformations taking place at a regional level 
and the negotiating process at central level. 

We have indicated that as long as the process of erecting regions into statehood respects a pre-agreed set of 
constitutional principles and relies on the will of the people, such processes should be registered and encouraged 
by negotiations taking place at central level. Accordingly, it should be the responsibility of the Government 
to organise referenda to allow the people of the regions to express themselves on constitutional drafts prepared 
by their elective representatives or by special regional Constituent Assemblies convened for such purposes.  



This shall especially apply to the final ratification by referendum of the Constitution of the State of 
KwaZulu/Natal approved by the KwaZulu Legislative Assembly on December 1, 1992. The organisation by 
the Government of a referendum for the final ratification of the Constitution of the State of KwaZulu/Natal is 
a mandatory condition of our negotiations. 

Once the Multiparty Negotiation Process positively resolves the issue of federalism, it shall produce a set of 
agreed essential constitutional principles to be used to guide the ground-up democracy building processes. This 

is to say that if such processes at local level respect the principles set forth by the Multiparty Negotiation 

Process the resulting state constitutions shall be registered and respected by the negotiating process at central 

level. In this respect the Multiparty Negotiation Process will be "directing” the ground-up democracy building 

processes. 

In the December 10 Memorandum to the State President, the Inkatha Freedom Party tabled for the consideration 

of all parties a set of constitutional principles which should guide the ground-up democracy building processes. 

They are artached herewith as Annexure I/I. 

The IFP has p‘roposed the establishment of a Commission on regionalization which will have the purpose of 
interfacing the ground-up democracy building process with negotiations at the central level. 

This Commission will have two tasks: 

D Attend to and supervise the process of ratification of the Constitution of the State of KwaZulu/Natal 
as adopted by the KwaZulu Legislative Assembly. 

2) Assist political formations in developing constitutional proposals to identify the boundaries and the 

powers of new regions for South Africa in addition to KwaZulu/Natal. 

The Commission will also assist the planning or negotiating forum to develop and approve the set of 

constitutional principles mentioned earlier which are to be used to guide and lead the formulation of 

constitutional proposals embodying the powers and boundaries of the new regions. 

The Commission will receive the complete constitutional proposals which have been finalised through its 

assistance and which embody the powers and boundaries of any given region. A deadline will be set to 

complete these drafts. It will be the task of the Commission to verify the compliance of these constitutional 

proposals with a set of constitutional principles developed by the negotiating forum in co-operation with the 

Commission. Once the Commission has verified that the constitutional proposals comply with such principles. 

it will seek the negotiating forum's permission and guidance (advise and consent] to artend and supervise the 
submission of such constitutional proposals to popular approval by free and universal fair referendum within 

the concerned region. Alternative proposals could be submitted to referendum, and the people will decide which 

one they prefer. This can be easily achieved even in the case where the proposals cover different territores. 

Given the unique characteristics of the region of KwaZulu/Natal the ratification of the Constitution of 

KwaZulu/Zulu will be main-streamed. The process described above is designed to ensure that the boundaries 

and powers of the regions are identified and decided by the concerned interests in a contest which still allows 

the central forum of negotiation to assess their reasonableness with reference to social, economic, demographic 

and historic considerations as well as in view of the interests of other regions. 

All referenda will be held on or before December 1, 1993, so as to allow the finalisation of the regional 

constitutional proposals prior to the completion of the drafting of the final consttution of South Africa. 

It needs to be stressed that the Commission will be promoting the popular approval of regional constitutions 

which from a technical and legal stand- point will have only the status of very influential and authoritative 

proposals: they would not be laws. Therefore, these regional constitutions ratified by the people at the end of 

a process piloted by the Commission will not be binding on the constitution drafting process. However. 

undoubtedly they are going to have a very determining political influence on the nature and the wording of the



final constitution of South Africa.  In fact, it would be politically unlikely and unwise to ignore the 

democratically expressed sovereign will of the people. 

A further advantage of the IFP proposal is that it requires and justifies no type of power-sharing arrangement. 

It also ensures that the transitional process in South Africa is completed by September 1994, without a lengthy, 

excruciating and uncertain transition which would wear away the economic and social fibre of our society. The 

IFP proposal does not preciude that the first democratic government of South Africa be formed as a government 
of national unity, if the majoritarian political party so wishes. 

Additionally the IFP proposal could allow both for symmetry and asymmetry in the resulting constitutional 

dispensation of South Africa. The IFP proposal registers the fact that not all regions are at the same starting 

point. On the contrary, the region of KwaZulu/Natal has gone ahead and finalised a proposal through a 
democratic process which now needs to be completed. The recognition that different regions have different 

needs and are at a different stages of maturity on the path of autonomy and possible statehood means that some 

regions may not be able or willing to finalise the process and they will need to be provided for through the 

process of negotiation at central level and in the drafting of the constitution of South Africa. 

The IFP proposal obviates all the institutional and political risks associated with the proposal for regionalisation 

advanced by the Government. 

The artached graphic describes the IFP proposal both with reference to the constitution drafting process relying 
on the use of a group of experts, as well as with reference to the possibility that an elected CMB be empowered 

for the exclusive purpose of drafting the new constitution for South Africa. [Annexure /2] 

Arttached as Annexure /3 is also a proposed Bill for the establishment of the Commission on Regionalisation. 

......... Dicaniae- 

 



MEMORANDUM FOR PRESENTATION TO H.E. MR FW DE KLERK 
STATE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA 

BY MANGOSUTHU BUTHELEZI, CHIEF MINISTER OF KWAZULU AND 
PRESIDENT OF THE INKATHA FREEDOM PARTY 

PRETORIA : DECEMBER 10, 1992 

  

[...OMISSIS...] 

I put forward the following list of constitutional principles as vital for the formation of a new 

democratic South Africa. Each state should adopt a constitution embodying the principles 

set forth herein: 

*  "Rigidity" of the constitution and its supremacy over any other source of law. The 

exercise of the powers of the federal government in the states must be consistent with the 

state's constitution. Special procedures shall be set forth to amend the constitution. 

*  There must be federalism, with residual powers in the members states. The powers of 

the state should be exercised as close as possible to the recipients of its services, either 

through internal decentralisation or through the creation of autonomous regions. The 

principle of democratic participation in administrative and legislative activities should be 

implemented throughout the constitutional system. 

*  There must be a full list of internationally recognised human rights, including personal, 
collective, social, economic, labour, family and political rights. Fundamental rights shall be 

entrenched and not amendable. People should be respected and protected both as individuals 

and as members of the social and cultural formations they belong to and with which they 

identify. 

*  There must be an adoption of the lists of modern collective rights, such as the right ot 

the media, the right to access information, the right to a clean environment, consumer 

protection, et cetera. 

*  There must be a mandate to the government to remove social apartheid by developing 

equal access to all social, economic and political opportunities for all citizens irrespective of 

race, sex, colour or creed. It is the duty of the State to assist the needy and the less 

protected segments of the population, to assist the victims of apartheid, to improve the 

condition of women and senior citizens, and to provide social welfare and assistance. 

*  Cultural and political minorities must be given full protection through constitutional 

mechanisms which ensure their political representation and participation and power sharing. 

There must be a guarantee of personal and collective autonomies with special regard to 

cultural, educational, personal and family matters.



*  There must be full protection of private property and free enterprise. 

- Privatisation and limits to the State’s direct intervention in the economy must be 

guaranteed. The role of the government should be to regulate not to operate the private 

sector. 

*  The State must have the power to plan economic development and use monetary tools 
of intervention within the framework of co- ordination at federal level. Civil society shall 
participate in any economic planning. Monetary policies shall be determined independently 

from the political process by a central bank. 

*  There must be a parliamentary form of government. 

*  Constitutional mechanisms must be provided to ensure the correct and non-politicised 

functioning of the public administrations, such as the civil service commission. 

* Constitutional mechanisms must be provided to prevent the uncontrolled growth of 
government, such as the civil service commission and a judicial relief commission. 

*  There must be respect for the integrity of civil society in all its forms, and civil society 
must be empowered 1o participate in the constitutional development of the state. 

¥ Constitutional mechanisms must be provided to ensure that political parties do not 

interpose themselves between government and individuals or social and cultural formations. 

There must be constitutional options to promote a political life based on the discussion or 

issues rather than vague ideological alliances. 

*  Traditional and customary law shall be protected provided that it is not inconsistent with 

the constitution and the role of traditional leaders should be preserved. 

*  The State shall have residual taxation powers and there shall be limits to the taxation 
powers of the federal government. 

*  There must be constitutional provisions to ensure sound management of State finance, 
including an independent auditor and a balanced budget provision. There must be provisions 

to ensure the fairness of the tax system. 

*  The independence of the judiciary must be guaranteed and the prosecuting function must 

be removed from political control. There must be an accountability of judges to an 

independent body, such as a judicial service commission which will also directly administer 

the judicial services. 

*  The State must be vested with the right to organise and maintain a state militia and limits 

10 the federal military powers in the state. 

*  Delicate matters such as the holding of elections and the creation of constituencies shall 

be mandated to an independent entity such as an electoral commission, with the possibility 

of judicial review on its actions.



*  Checks and balances shall also be ensured by providing some of the independent powers 
with their own budgets not prepared by the government but directly submitted by them for 

the approval of the legislature. Qualification and guarantee for all individuals exercising 
public function shall be detailed to guarantee independence and prevent conflicts of interest. 

*  There must be a strong and effective Constitutional Court. When possible the resolution 
of conflicts must be removed from the political arena and brought into the field or 
jurisdictional constitutional adjudication. Civil society should be empowered for this 

purpose. 

*  Provision must be made for an Ombudsman who shall act as a public advocate to redress 

and prevent human rights violations and monitor that the development of the legal system is 

consistent with the Constitution. 

  

   



. MPNP 

| 
Determination 

of the Form 

of State 

Wise Men 
— and 

I'xperts 

e CMB— 

I'he Commission 

Interfaces 1o 

Fnsure 

~ - Consideration 

and Acceptance 

of Regional 

Proposals and 

Constitution 

Diafting 

Process   

  

1P PROPOSAL 

Planning, of 

Ground-Up 

Processes - MPNI¢ Constitutional 

Principles 
Approval of l ples Constitutional 

l Principles as 
I . Guiding | ( [\/IB 

Parameters (Dec. 

10 792 mcemo) 
Advice and 

Consent l 
Work With 

l Commission ——p Regional 
Proposals and 
Boundarics 

Authorization 

to Ratify by ¢ 
Referendum 

— & Verily { 
Consistency 

With Principles RN R 
Ratilication of 

The Constitution 
of the State of 

KwaZulu/Natal 

  

MPNI: 
Draft for Approval 

Constitution or Rejection 

in its Intirety 

Constitution 
Ilection Can Be -~k I'inal &  Referendum  —<»  Under Final —* Amended or Constitution (Liberation Constitution Repealed in | Effect) By 9-94 Accordance 

Commission Government to its 
is Dissolved ina Procedure - 

Federal I'ederalism 
System is 

I'ntrenched



[FP PROPOSAL TO ERECT FEDERALISM 
IN SOUTH AFRICA 

  

BACKGROUND 
  

Federalism is not a constitutional issue which can be resolved by majoritarian rule. There 
is an internationally recognised right to self-determination which entitles homogeneous or 

harmonious communities living in a given territory to choose their destinies and ordain for 

themselves the government which best fits their needs, wants and aspirations. This is to say 

that a unitarian form of government cannot be imposed on a region and on a community 
which does not want to have that government as their own. Therefore it is legitimate for a 

single region or large community to express a federalistic demand which must be registered 
by the process of transformation of our society. 

The KwaZulu Legislative Assembly adopted the Constitution of the State of KwaZulu/Natal 

as representative of the needs, wants and aspirations of both KwaZulu and Natal. It is the 

duty of the Government to test through a referendum whether the Constitution adopted by 

the KwaZulu legislative assembly truly expresses the demands of the region and of the 
communities living therein. 

The process of ratification of the Constitution of the State of KwaZulu/Natal needs to be 

integrated within the overall process of negotiation for a new constitutional dispensation for 

South Africa. This process should provide for sufficient mechanisms to allow other regions 

of South Africa to express their desire to choose a federal system as their own form of 
government. 

For these reasons the IFP will introduce in Parliament the following Bill, on which the [FP 

solicits the support of all political parties. 

A BILL 

To hold a referendum on a constitutional proposal of the KwaZulu Legislative Assemblyv and 

to establish a Commission which will gather information and coordinate the formulation and 

ratification of constitutional proposals for the autonomous governance of regions within a 

unified and coordinated system of government for South Africa under a new Constitutional 
dispensation. 

8 Definitions 

As used in this Act the following terms shall have the meaning set forth herein: 

"Constitution of the State of KwaZulu/Natal" shall mean the proposal adopted by the 

KwaZulu Legislative Assembly on December 1, 1992 and attached herewith as Annexure 1: 
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"Commission" shall mean the Commission on Regionalization established in this Act. 

"Negotiating Forum" shall mean the Multi-Party Planning or Negotiating Forum or 
Constitution Making Body engaged at any given time in the negotiation and/or drafting of 
the principles and/or of the text of a new democratic constitutional dispensation for South 
Africa. 

2. Ratification of the nstitution of the State of KwaZulu/Natal 

The State President is empowered and directed to organize a referendum in coordination with 

the KwaZulu Government to be held in the province of Natal and in the territory of 
KwaZulu. All bona fide and legitimate residents of the territory of KwaZulu and of the 

province of Natal as per the date of the introduction of this legislation to Parliament of 
eighteen vears of age or older, irrespective of race or sex or personal and social conditions, 
shall be entitled to vote at the referendum. 

The referendum shall ask the electors: "do you intend to support and ratify the Constitution 

of the State of KwaZulu/Natal", and shall call for a Yes or No answer. 

The Referendum shall be held on or before October 26, 1993 

3. Establishment of a Commission on Regionalization 

A Commission on Regionalization shall be established. The Commission shall consist of nine 

members appointed by the State President 

(a) with the advice and consent of a body consisting of the representatives of the 

signatories of the National Peace Accord with additional members appointed by the 

State President to represent political formations which did not sign the National Peace 

Accord, or 

(b) from a list of persons nominated for that purpose at the request of the State President 

by political parties or organizations which in his opinion have a relevant role to play 

in the process of democratic transformation of South African society in the case the 
body referred to under (a) above fails to make ita recommendations after having been 
requested by the State President to do so. 

The Commission shall be established by April 25, 1993. 

4. Powers and Duties of th mmission on Regionalization 

The Commission shall have the following powers and duties: 
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Attend to and supervise the process of ratification of the Constitution of the 
State of KwaZulu/Natal. 

Assist political formations in developing constitutional proposals to identify the 
boundaries and the powers of new regions for South Africa in addition to 
KwaZulu/Natal. 

Interface with the Negotiating Forum so as to develop a set of constitutional 
‘principles to guide and limit the formulation of constitutional proposals 
embodying the powers and the boundaries of the new regions. 

Receive finalized constitutional proposals embodying the powers and the 

boundaries of any given region on or before July 7, 1993, verify their 

compliance with the set of constitutional principles referred to under (3) 

above, and, with the advice and consent of the Negotiating Forum, authorize, 

artend and supervise the submission of such constitutional proposals to popular 

approval by free, universal and fair referendum within the concerned region 
on or before December 1, 1993. 

Interface with the Negotiating Forum so as to ensure that the constitutional 

proposals embodying the powers and boundaries of regions and approved by 
referenda held in the regions are adequately registered and considered in the 

process of drafting a new constitutional dispensation for South Africa. 

The Commission shall be dissolved with the adoption of a new democratic constitutional 

dispensation for South Africa. 
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INKATHA 
Inkatha Freedom Party 

[Qembu leNkatha yeNkululeko 
  

WORKING GROUP 2 

POSITION PAPER OF THE INKATHA FREEDOM PARTY 

FOR SUBMISSION AT THE CODESA MEETING OF FEBRUARY 6, 1992 

INTRODUCTION 

The Inkatha Freedom Party has no intention of bargaining away the 

future of South Africa’s people through participating in a 

negotiating process which seeks gquick expedient results at the 

expense of enduring principles. The foundations for the future 

multi-party democratic order need to be carefully laid and 

sufficient time should be allowed for reconciliation. The new 

South Africa must be responsibly and well governed into existence 

and the IFP will strenuously resist any suggestion that there 

should be constitutional leaps in the dark in trying to get 

there. 

It is public knowledge that the Inkatha Freedom Party and 1its 

predecessor, Inkatha yeNkululeko yeSizwe, have devoted a 

considerable amount of thought, research and effort into finding 

constitutional arrangements that would transform South Africa 

from an apartheid state into a stable, harmonious, democratic and 

prosperous country for all its people. The famous Buthelezi 

Commission was followed by the equally successful KwaZulu/Natal 

Indaba. In addition the IFP has maintained contact with and 

comprehensively studied the constitutional law and practice of 

major democracies in the world. 

GENERAL CONSTITUTIONAL PRINCIPLES 

The Inkatha Freedom Party hereby sets forth those fundamental 

principles which must be enshrined in, and may not be 

contradicted by, any other provisions of the future South Africa 

Constitution. As such, these principles are the cornerstones of 

each of the sections of the constitution. The constitution 

drafting process shall identify the various options and formulate 

the constitutional provisions to implement these principles. 

Such principles shall also be the basis of constitutional 

interpretation and jurisprudence. 

These principles are arranged by and reflect the subject matter 

encompassed in modern constitutionalism. They are listed here 

according to the organization and structure employed in the 

writing of modern constitutions. However, this should not 

preclude a different arrangement of sections or subject matter. 

B 
President: The Hon Prince Dr. Mangosuthu G Buthelez: 

National Charman: Dr F T Mdlalose 

Deputy Secretary General Inkosi S H Gumede   
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Nor should it prejudice the issue of whether constitutional 

principles should be spelled out in the constitution or merely 

extrapolated from its provisions. 

FUNDAMENTAL PRINCIPLES: GENERAL 

In the peoples of South Africa reside the sovereignty of South 

Africa, whether exercised as individuals or as groups. The 

constitution shall be the supreme law of the land and the source 

of inspiration for all governmental action. All acts, measures 

and decrees contrary to the constitution shall be judicially 

declared null and void. 

All citizens shall enjoy equal protection of the laws and be 

afforded equal opportunity in the market place. This shall 

include the prohibition on any discrimination based on sex, race, 

religion, and personal status. However, this principle shall not 

preclude affirmative action programmes. 

The constitution shall meet the test of social dignity. It shall 

declare the right of all individuals to the pursuit of happiness. 

It shall assert the duty of the state to guarantee, protect and 

actively promote the social dignity of the South African peoples, 

both as individuals and as members of groups. To achieve such 

goals, the state shall strive to remove economic and social 

obstacles and barriers which preclude equality of opportunity, 

equal social treatment and economic self-sufficiency for all the 

peoples of South Africa. 

The constitution shall list the social functions of the state: 

national security, economic and social development, environmental 

protection, promotion of the quality of life, protection of the 

family, public education, public housing, and social and medical 

assistance. 

Since South Africa is a pluralist society, political, social and 

ethnic pluralism shall be protected. National, 1linguistic, 

cultural and native identities, practices and traditions shall 

likewise be protected and promoted. Special attention shall be 

given to the needs and aspirations of indigenous peoples. 

All South Africans shall be under a constitutional duty to make 

their contributions to the security and general welfare of the 

state. 

South Africa shall conform both its legal system and its foreign 

policy to the norms of international law and cooperation. 

HUMAN RIGHTS PRINCIPLES 

South Africa shall recognize and guarantee all human rights, 

civil, political, social, cultural, religious and economic. 

The constitution shall list in detail the fundamental rights 
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possessed by all South Africans, guided by the formulations set 

forth and proclaimed in the International Bill of Rights of the 

United Nations, in the European Convention on Human Rights and 

especially in the Africa’s Banjul Charter on Human and Peoples’ 

Rights. 

The human rights provisions listed in the constitution shall not 

exclude the recognition of other human rights, identified on the 

basis of constitutional principles and on the changing social, 

economic and human ‘growth and development of South African 

society. This principle will support an "evolutive clause" in 

the constitution, authorizing new forms of human rights 

protection against human rights violations not yet predictable. 

All justiciable human rights shall be immediately enforceable, 

with appropriate procedures to provide redress and the 

termination of any violations. 

Human rights shall not be preached or transgressed. Their 

exercise may be limited but never denied. Even 1in emergency 

situations, entrenched human rights shall be protected in their 

essential core. 

PRINCIPLES CONCERNING SOCIAL AND POLITICAL RIGHTS 

South Africa shall recognize the rights of individuals as members 

of social and economic organizations, including but not limited 

to the right to form and join trade unions, the right to strike, 

and the right to collective bargaining. 

Political rights must insure effective participatory democracy. 

This includes the right to establish political parties. It also 

encompasses access to all non-privileged government information 

and access to government owned means of mass communication. 

Political rights are designed to serve the objective and cause 

of democratic debate. No private or non-governmental military 

force shall be permitted. 

Government shall not establish nor support any given religion. 

State and church shall be separate. 

Colleges, universities and schools of professional education 

shall be autonomous. 

PRINCIPLES CONCERNING ECONOMIC RIGHTS 

South Africans shall enjoy a free market economy . 

Nationalization shall not be the policy of the state. 

Nationalization shall be permitted only when the free market can 

not reliably provide a particular need, and only upon a special 

majority vote of the legislature. Private property shall be 

protected. Expropriation shall be limited to a showing of public 

need and fair and expedited compensation shall be provided. 
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Expropriation decisions shall be subject to judicial review. 

Foreign investments shall be encouraged and protected and the 

repatriation of profits allowed. 

5.2 State intervention in the economy shall be limited to planning 

' for the achievement of stable economic growth by creating 

opportunities for private enterprise. The state shall implement 

privatization of all government enterprises not inherent in the 

nature of government (e.g. defence, courts, taxation) and which 

can be operated more efficiently in the private sector. 

A privatization commission shall be established. The commission 

shall have a predetermined limited life span renewable if needed. 

It shall be staffed with technical individuals and shall plan the 

privatization process so as to benefit the economy and avoid 

corruption and nepotism. It shall have the power to initiate 

legislation on privatization and shall work with the central and 

regional agencies implementing the privatization legislation to 

ensure efficiency, absence of corruption, and expediency. 

5.3 The central bank shall be autonomous and shall have the right to 

determine interest rates and currency emission. 

5.4 Government shall operate on balanced budgets. Approval of an 

unbalanced budget or a government deficit for necessary borrowing 

for future development shall require a special legislative 

majority. Government spending shall be checked by an independent 

auditing entity. In many countries, this entity has proven to 

be valuable in offsetting corruption and nepotism as well as 

governmental waste and inefficiency. 

5.5 The tax system shall be fair and progressive. It shall not be 

a burden on production and investment. 

5.6 Monopolies shall not be permitted and all practices in restraint 

of trade and competition shall be prohibited. 

6. PRINCIPLES ON THE STRUCTURE OF THE STATE 

6.1 Human and social rights and freedoms shall be guaranteed under 

a state structure which respects relevant logical, economic, 

territorial, cultural, linguistic and historical considerations. 

Historically, authoritarianism, dictatorship widespread 

corruption and the absence of individual and group rights 

flourish only in centralized and unitarian forms of government. 

6.2 Democracy is best protected by a system enshrining separation of 

powers and checks and balances. We traditionally separate the 

legislative, executive and judicial branches and their respective 

powers over each other to achieve horizontal checks and balances. 

We secure vertical checks and balances by the separation of 

powers between the national federal government and state, 

regional and local governments.



  

Subsidiarity has become the Kkey word in the constitutioconal 

planning of the European Community. It is the doctrine that 

nothing should be done on the Community level which cannot be 

done better at local levels. And local government is more 

capable and more sensitive to specific 1local needs and 

aspirations. 

It is only in the centralized and unitarian state that one 

particular political faction can exclude all others from 

political participation and healthy democratic debate. Germany, 

the United States and other federal states often experience the 

situation where one political party is in power in the national 

government and another party controls the lander or state. 

Regional governments are not only more democratic but more 

practical. Where government is closer to the people (i.e. where 

tiers and layers of government are removed), there is greater 

efficiency and cost savings, plus increased governmental 

effectiveness. 

Such considerations are particularly important in South Africa 

where the central government has conspicuously failed to meet 

regional geopolitical interests. 

Regional government must be the rule and central government the 

exception. The constitution shall list the powers and functions 

of the central government, those of the regions and those which 

are shared. 

The boundaries of the regions/states shall be identified on the 

pbases of historic, linguistic, economic and geopolitical 

considerations. 

The constitutions shall set forth the principle that the residual 

powers vested 1in the regions/states should preferably be 

exercised through local governments on the basis of further 

decentralization and local autonomy (i.e. the creation of regions 

in the states, or the creation of provinces in the regions). The 

governments of the regions/states and the local governments 

should allow for broad public participation and participatory 

democracy. 

The constitutions of the regions/state shall be approved by the 

Constitutional Court for conformance with the principles of the 

South African constitution. 

Local governments in the regions/states shall be chartered in 

accordance to a uniform law adopted by the regions/states. Such 

law would respect and authorize exceptions from the general rules 

for traditional territorial governments. After approval, but 

pbefore publication, this law would be verified for compliance 

with the constitution and the national interests. Disputes would 

be resolved before the Constitutional Court. This type of checks 

and balances follows the successful Italian model, subsequently 

in the constitutions of other countries.    



6.10 The constitution shall ensure that regions\states have 

independent taxing powers. 

PRINCIPLES ON THE ORGANIZATION OF GOVERNMENT 

The government shall be divided into legislative, executive and 

judicial branches. The three branches of government shall be 

separate. Each branch shall be provided with effective powers 

to check and balance the functions exercised by the other 

branches. 

The legislature 

The legislature shall represent the people of South Africa 

on both a territorial and a population basis. The territorial 

chamber is designed to ensure protection of regional interests 

and its members shall be chosen by the legislatures of the 

regions/states. The other house shall be chosen on the basis of 

proportional representation and constituency. 

The legislature shall effectively control the operations 

of government and the civil service, investigate their 

activities, and demand and receive government reports. It shall 

be open to public participation by popular legislative 

initiative, through reports from the ombudsman, by public 

hearings and by other techniques of participatory democracy. The 

legislature shall be deemed an '"open parliament." 

Members of the legislature shall be guaranteed the 

privileges and immunities necessary to promote the independent 

and undisturbed exercise of legislative functions. 

An independent electoral commission shall be established to 

correct any impropriety in the elections process, both prior to 

and during the actual balloting. 

The Executive 

  

The executive shall be accountable to the legislature. The 

head of state shall not be the head of government. Government 

shall function on the basis of wide-based consensus and shall 

enjoy the confidence of both houses of the legislature. The fact 

that one of the houses is elected on the basis of regions/states 

will promote the formation of a coalition government with a broad 

consensual basis. This will achieve and maintain national 

cooperation and reconciliation. 

The head of state shall be elected by indirect suffrage by 

individuals elected for that purpose on the basis of electoral 

principles which ensure that all territorial formations in the 

state (regions/states) receive adequate representation. 

The executive is designed not to be a weak and 1impotent 
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executive, nor to be a domineering executive which can govern 

without a broad consensus. It is designed to be an effective and 

fully empowered executive to be responsive to the needs, wants 

and aspiration of the people and to govern with parliamentarian 

consensus. The position of the executive in the legislature 

shall be effective but not domineering. It shall not control the 

legislature’s agenda nor have an unqualified and broad veto 

power . 

7.3.4 Governmental action shall be conducted in strict compliance 

with the laws adopted by the legislature and shall be subject to 

judicial review. Governmental rules and regulations to implement 

legislation shall likewise be subject to judicial review. 

7+.3.5 An independent civil service commission shall be established 

to select civil servants, monitor the efficiency and fairness of 

government, conduct independent investigations of alleged cases 

of corruption, nepotism, inefficiencies and malfunctions, and 

provide regulatory relief by soliciting changes in rules and 

regulations. The commission shall also ensure that the civil 

service is representative of all population groups. 

7.4 The Judiciary 

7.4.1 The judiciary shall be independent and the status of the 

i judges shall be protected from any potential influence. 

7+4.2 An independent judicial service commission shall Dbe 

established to recommend the selection and appointment of judges. 

It shall also supervise the lower courts and appoint 1local 

magistrates. It shall prescribe the qualifications of judicial 

personnel and set the criteria for the advancement of Jjudges, 

their transfers and assignments. They shall hear complaints and 

exercise disciplinary authority. They shall also develop 

educational programs for the training of newly designated judges. 

-~ 4 The constitution shall set forth the jurisdiction of both the 

central and the regional/state courts. It shall also indicate 

the general criteria under which matters of regional/state law 

can be heard or reviewed by the central state court system. 

7.5 The constitution shall give proper consideration to 

administrative courts, tax courts, labour courts and specialized 

courts dealing with tribal and customary law; it shall also 

prohibit the creation of special ad hoc or post facto tribunals 

and the jurisdiction of military courts over civilians. 

7.6 The constitution shall set forth the privileges and immunities 

of judges necessary to ensure their independence and 

impartiality, as well as the criteria for the selection of the 

members of the judicial service commission. 

C
a
d
 

[ D
)
 

b =
 

v



PRINCIPLES ON THE GUARANTEE AND PROTECTION OF THE CONSTITUTION 

Constitutional government must be ensured by the creation of 

enforcement mechanisms and human rights must be protected by the 

establishment of their own implementation machinery. 

As the supreme law of the land, the constitution may only be 

amended, modified or derogated by legislative action by a special 

majority, ratified by a popular referendum. The republican form 

of government and fundamental human rights may not be subject 

to constitutional amendment. 

Any law adopted in South Africa in conflict with the constitution 

shall be null and void ab initio. Judicial review, applicable 

to the legislation of both the central government and the 

regions/states, shall be exercised by the Constitutional Court. 

Because the new constitution will be so different from the 

existing constitution, it should be interpreted by a new court 

rather than through the existing legal system. Further, the 

establishment of a distinctive court with this express function 

will foster specialized expertise and uniformity of result. 

The Constitutional Court shall be independent, with the power to 

adopt its own rules of organization, operation and procedure. 

The justices shall be selected through the participation of 

various branches of government from the best legally trained 

individuals who have proven impartiality and dedication to 

constitutional principles. They need not to be South African 

citizens; on the contrary it would be desirable to enlist the 

knowledge and experience of racially neutral foreign lawyers. 

The jurisdiction of the Constitutional Court shall be invoked 

when a constitutional issue is raised "which is not obviously 

without merits." This broad standard, adopted by the European 

constitutional courts, is necessary in providing appropriate 

judicial relief under a new and novel constitutional order. 

Political parties and other interest groups recognized by the 

Constitutional Court, in accordance to its rules, shall have the 

power to bring direct actions. The decisions of the Court shall 

have retroactive effect. 

The Constitutional Court shall also adjudicate conflicts between 

the central state and the regions/states and those between the 

various regions/states. Its jurisdiction shall extend to all 

matters requiring special constitutional adjudication. 

The office of ombudsman shall serve as the nation’s public 

advocate, representing the people against the government. It 

shall investigate alleged violations of rights and privileges 

granted by the constitution and secure such rights through the 

courts as appropriate. It shall have access to both the central 

and regional executive and legislative branches to enforce rights 

administratively as well as pursuing judicial action. It shall 

also propose legislation as appropriate and work with central and 

regional agencies on matters affecting the interest of the 

public.  



  

The ombudsman shall maintain offices throughout the nation in 

order to be accessible to members of the public in the 

enforcement of their human rights. 

CONCLUSION 

The IFP’s vision for South Africa is that of a social state, made 

possible by free enterprise and market economics, which will 

continually strive for social and human development. It is a 

state where human rights are not only protected and enforced but 

their exercise encouraged and nourished. We advocate state and 

regional structures designed to bring government ever closer to 

the people so that they may better participate in the democratic 

process. 
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THE CONSTITUTION 

OF THE STATE OF 

KWAZULU/NATAL 

   



RESOLUTION 

ADOPTED BY THE 
KWAZULU LEGISLATIVE ASSEMBLY 

IST DECEMBER 1992 

WHEREAS the KwaZulu Legislative Assembly is extremely concerned by the delays and 

uncertainties in the process of negotiating a constitution for South Africa which will ensure 

the long sought-after blessings of freedom, democracy, pluralism and social justice for all 

South Africans: 

WHEREAS the KwaZulu Legislative Assembly strongly believes that only a Federal system 

with residual powers in the States and internal regionalisation can ensure long-lasting freedom 

and democracy in South Africa and a correct system of checks and balances: 

WHEREAS history and common knowledge of political sciences teach that it is unlikely that 

central powers willingly promote the transformation of their structures into effective Federal 

structures: 

WHEREAS the KwaZulu Legislative Assembly believes that it is its historical duty to 

respond to the growing demands for federalism arising from all sectors of the region of 

KwaZulu/Natal: 

WHEREAS the Region of KwaZulu/Natal is held together by strong historical ties and 

commonality of interest and perspectives which justify and demand the self-determination of 

the Region in the form of a Federal State within the Federal Republic of South Africa: 

WHEREAS the KwaZulu Legislative Assembly has witnessed the progressive and irresistible 

deterioration of the institutional and economic situation in South Africa, in a climate of ever- 

growing and seemingly unstoppable violence which threatens to evolve into a civil war: 

WHEREAS the KwaZulu Legislative Assembly was established for the fundamental purpose 

of providing for the welfare of all the people of KwaZulu: 

WHEREAS the KwaZulu Legislative Assembly believes that the welfare of the citizens 

demands that steps towards the construction of federalism are taken without any further 

delay: 

WHEREAS the KwaZulu Legislative Assembly has received from the Chief Minister and the 

Government of KwaZulu a constitutional proposal to erect the region of Natal and KwaZulu 

into statehood within the framework of a Federal Republic of South Africa: 

WHEREAS the KwaZulu Legislative Assembly has analyzed such proposal and found that 

in its general vision and fundamental parameters it meets the needs, wants and aspirations 

of the people of KwaZulu/Natal:   
 



  

WHEREAS the call for Federalism in this region has been expressed forcefully by our 

Honourable Chief Minister at least since the early seventies, creating a stream of thought and 

action which inspired the establishment of the Buthelezi Commission leading to the 

KwaZulu/Natal Indaba and the formation of the Joint Executive Authority: 

WHEREAS the Constitution of the State of KwaZulu/Natal builds and capitalises on the 

experience of the KwaZulu/Natal Indaba and on the work of the Buthelezi Commission: 

WHEREAS the KwaZulu Legislative Assembly, mindful of its responsibilities towards its 

people and Almighty God, feels that the adoption of the Constitution of the State of 

KwaZulu/Natal can no longer be delayed: 

WHEREAS the KwaZulu Legislative Assembly understands that the Constitution of the State 

of KwaZulu/Natal will be submitted to a State-wide debate and scrutiny which will include 

its submission for approval to the Joint Executive Authority, and to existing social and 

cultural formations, all of which the KwaZulu Legislative Assembly strongly encourages and 

supports: 

WHEREAS the KwaZulu Legislative Assembly deems it to be part of the functions of the 

KwaZulu government to promote the analysis and scrutiny of the Constitution of 

KwaZulu/Natal throughout the State, and deems that the Inkatha Institute and the IFP 

Information Centre are amongst the centres which can adequately carry out this function on 

behalf of the government of KwaZulu: 

WHEREAS the KwaZulu Government intends to adopt the Constitution of the State of 

KwaZulu/Natal with the understanding that with its final ratification the Constitution will 

become the supreme law of the land and shall stand as such regardless and in spite of 

whatever course the negotiations at central level will happen to take. 

NOW THEREFORE the KwaZulu Legislative Assembly HEREBY: 

RESOLVES that THE CONSTITUTION OF THE STATE OF KWAZULU/NATAL IS 

HEREBY approved by the KwaZulu Legislative Assembly as a document which will guide 

and prompt the process and its adoption by the JEA and ratification and empowerment by 

the South African government, and it further 

RESOLVES that the Constitution of the State of KwaZulu/Natal be provided with the 

broadest circulation possible and that seminars, debates and other forms of public scrutiny 

be promoted by all adequate forums including the Inkatha Institute and the IFP Information 

Centre, and it further 

RESOLVES that the Constitution of the State of KwaZulu/Natal be forwarded for approval 

to the Joint Executive Authority which is hereby requested to fix a date on which a popular 

referendum will 

be held for final ratification of the Constitution, and to appoint a referendum committee to 

make such adjustments on the referendum date as they may deem necessary.   
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THE CONSTITUTION OF THE STATE 
OF KWAZULU/NATAL 

PREAMBLE 

We, the people of Natal and KwaZulu, mindful of our unique and diverse heritage, inspired by the desire to 

secure the blessings of democracy, freedom and pluralism for our and future generations, respecting the equality 

of all men and women, recognising the right of people to organise themselves in autonomy and independence 

at all levels of society, desiring to ensure that individual rights and liberties are accompanied by obligations of 

social solidarity to others, determined to guarantee that the rights of all people are protected both as individuals 

and members of social and cultural formations, do now ordain and establish this constitution for the State of 

KwaZulu/Natal to provide the people of KwaZulu/Natal with a government to serve their individual and 

collective needs, wants and aspirations. 

FUNDAMENTAL PRINCIPLES 

1. Inherent Rights and Obligations 

The State of KwaZulu/Natal acknowledges and recognises that all individuals have the natural right to life, 

liberty and the pursuit of happiness, and to the enjoyment of the rewards of their own industry; that all 

individuals are equal and entitled to equal rights, opportunities and protection under the law, and that all 

individuals have corresponding obligations to the State and a general obligation of social responsibility to the 

people of the State. 

Source of Government 

All political power is inherent in the people. All government originates with the people, is found only upon 

their will, and is instituted only for the good of the people as a whole. Government shall respect and encourage 

the exercise of the power of the people to organise and regulate their interests autonomously. 

Relationship with the Federal Republic of South Africa 

The State of KwaZulu/Natal is a sovereign member state of the Federal Republic of South Africa. The State 

of KwaZulu/Natal recognises its obligations toward the Federal Republic of South Africa and the other member 

states of the Federal Republic of South Africa in so far as they do not infringe upon the rights, powers and 

liberties guaranteed by this constitution to the citizens 

of Natal/KwaZulu and to the State of KwaZulu/Natal. The sovereignty of the State of KwaZulu/Natal as 

asserted under this constitution is indivisible, inalienable and untransferable. 

Territory 

The territory of the State of KwaZulu/Natal is indivisible and inalienable. The State of KwaZulu/Natal shall 

engage in negotiations with the other states of the Federal Republic of South Africa and with the Federal 

Republic of South Africa to increase its territory so as to include areas which are historically, culturally and 

socio-economically strictly connected to the territory of the State of KwaZulu/Natal. The territory of the state 

includes territorial waters. 

State’s Unity 

The State of KwaZuluw/Natal is one and indivisible. The powers of the State shall be exercised through the State 

and the Regions as set forth in this constitution. The State and the Regions shall encourage and promote 

decentralisation of their powers and delegation to local governments. 
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Citizenship 

All Citizens of the Federal Republic of South Africa residing in Natal or in KwaZulu shall be citizens of the 

State of KwaZulu/Natal. No citizen of KwaZulu/Natal shall be deprived of citizenship except in such cases as 

they may be listed in the laws of the State and based on voluntary relinquishment. The General Assembly may 

grant citizenship in special cases. A resident of the State shall be anyone who has been lawfully domiciled in 

the State for over six months. 

Language 

The official languages of the State of KwaZulu/Natal shall be English, Zulu and Afrikaans. The State shall 

protect and encourage the use of languages other than the official languages. Nothing in this constitution shall 

prohibit the use of any other language as a medium of instruction in private schools or in schools subsidised 

or financed by the State, or the Regions or by the Federal Republic of South Africa, subject to compliance with 

such requirements as may be imposed by law to ensure proficiency of the official languages or for pedagogic 

reasons. In units of local government where considerable portions of the population speak a language other than 

English, Zulu and Afrikaans a different language may be used as an additional official language under conditions 

and in a manner to be determined by law. 

State’s Symbols 

The coat of arms, the flag and the anthem of the State of KwaZulu/Natal shall be determined by a law adopted 

by a two-thirds majority of the General Assembly. 

State’s obligations 

The State of KwaZulu/Natal shall ensure internal security and safety, promote balanced economic development, 

foster social development, guarantee environmental and consumer protection, ensure health services, education 

and welfare for its citizens, constantly strive to improve the quality of life of all people in the State, preserve 

and protect the State’s religious, linguistic and ethnic heritage and cultural diversity, nourish the people’s right 

to the pursuance of happiness both as individuals and as members of their social formations, protect the family, 

extend special protection to maternity and paternity and to the children, extend special protection for women, 

the disadvantaged and less privileged portions of the population, and strive in its actions and policies to achieve 

social justice in accordance with the principles of this constitution. 

Equality 

All citizens of the State of KwaZulu/Natal have equal social dignity, shall be equal before the law and shall 

share an equal right of access to political, social and economic opportunities irrespective of sex, race, colour, 

sexual orientation, language, traditions, creed, religion, political affiliation and belief, and social and personal 

status. 

The State of KwaZulu/Natal shall remove social and economic hindrances which operate as a factual limitation 

on the freedom and equality of all its citizens, prevent their human and social growth and diminish their equal 

access to political, economic and social opportunities. For this purpose the State of KwaZulu/Natal may take 

measures in favour of segments of the population requiring special assistance. 

Rule of Freedom : . 

All conduct and activities which are not prohibited shall be permitted. The State of KwaZulu/Natal may 

prohibit and regulate conduct and activities for a demonstrable State’s interest founded on public interests and 

welfare.  



Federal Law 

All statutes and regulations validly adopted by the Federal Republic of South Africa as well as international law 

as recognised by the Federal Republic of South Africa shall have immediate force and effect in the State of 

KwaZulu/Natal in so far as they are not inconsistent with this constitution. 

Traditional and Customary Rules 

The State of KwaZulu/Natal shall recognise and protect the application of traditional and customary rules not 

inconsistent with. the principles and provisions of this constitution in all marters left to the autonomy of 

individuals and that of social and traditional formations to which individuals belong on a voluntary basis or from 

which they have not dissociated themselves in a manner prescribed by law. Traditional and customary rules 

are produced in accordance with the rules and the sources governing their production and shall not be modified 

or repealed by the law. Traditional or customary laws shall not have territorial application unless so authorised 

by law, in which case they shall be subject to the law to the extent that they apply to individuals who do not 

share in such tradition or custom. All traditional and customary law shall be collected and published by a 

committee of the General Assembly working in conjunction with the affected interests. 

Supremacy of the Constitution 

This constitution shall be the supreme law of the State and shall be applied and enforced to the fullest extent 

possible in all judicial and administrative procedures as well as in interpersonal relations under the control of 

the State of KwaZulu/Natal. 

FUNDAMENTAL RIGHTS 

15: Individual and Collective Rights 

Fundamental rights are recognised and shall be protected both in their individual as well as in their collective 

exercise, and they imply the right to establish institutions, adopt rules of conduct and regulate interests which 

are instrumental to the collective exercise of such rights. All powers established and recognised under this 

constitution shall protect and nourish the exercise of these rights and respect and foster their collective exercise. 

Justiciability of rights 

All rights and freedoms recognised and guaranteed under this constitution shall be justiciable to the fullest 

practical and reasonable extent. In the case of a violation of the rights and freedoms recognised and guaranteed 

under this constitution any aggrieved party shall be entitled to be heard by a court of record on the basis of 

urgency and, upon showing a prima facie violation of rights, shall be granted preliminary relief pending the final 

disposition of the case. 

Limits on the exercise of the rights 

The law may impose reasonable restrictions on the exercise of the rights set forth in this constitution to protect 

the rights of others and for compelling reasons of public interest. However, in such a case the law must respect 

the essential content of the rights, and the limitation on the exercise of the right must not have the practical 

effect of preventing or deterring the free exercise of the rights in their reasonable manifestations. 

Physical and psychological integrity 

The physical and psychological integrity of any individual shall be inviolable. No one shall be authorised to 

inflict any type of violence on another individual or to take a life. Capital punishment and any form of physical 

or psychological torture and punishment shall not be allowed.      



No one shall be submitted to unusual or cruel punishment and all punishments shall aim at the personal and 

social rehabilitation of the person. During imprisonment juvenile delinquents shall be kept separate from other 

delinquents and so shall men from women. Failure by a public official to report any and all instances of 

physical or psychological violence on a person deprived of his or her liberty shall be a criminal offence. 

Freedom of communication 

All persons shall be free to express and communicate their thoughts in private and in public, in oral, written, 

visual or any other fashion, and to establish institutions for such a purpose. All forms of censorship or 

limitation on the contents of such communications shall be prohibited. 

Limitations on the contents of commercial speech may be imposed to guarantee the truth and the faimess of the 

representations made to consumers and to ensure fair competition, provided that there shall be no prohibition 

of comparative advertising. 

Limitations on the form of communication may be imposed as to time, place and manner so as to protect and 

respect the rights of others and compelling public interests, but not to the extent that the limitation on the forms 

communication becomes a limitation on the contents thereof. 

No one shall be compelled directly or indirectly to disclose or express his or her ideology, creed, religious 

belief, or political opinions. 

Freedom of Religion 

Religious freedoms are recognised and shall be guaranteed. Everyone shall have the right to profess and 

promote his or her religion or belief, and to establish institutions and organise activities for this purpose. The 

State of KwaZulu/Natal shall not take any action supporting or endorsing any particular religious belief or 

confession or conditioning the exercise of religious freedom to any requirement, and shall promote conditions 

for the equal and free exercise of all religions and beliefs in the State. 

Liberty 

No one shall be deprived of his liberty without cause and due process of law. Unwarranted arrest and detention 

shall be allowed only on the basis of probable cause related to an offence punishable by imprisonment. Anyone 

arrested or detained shall be informed of his or her rights in a language that he or she understands, shall be 

informed of the reasons for the arrest and detention with an indication of the charges, and shall have a court 

hearing within twenty four hours from the time of his or her arrest, after which the detention may continue only 

by court order based on factually corroborated allegations. 

Anyone detained or accused has the right to remain silent. Anyone detained or charged with an offence 

punishable by imprisonment has the right to consult counsel, and if he or she can not afford one the court shall 

appoint one at government expense. There shall be a right to counsel in any and all proceedings in which the 

accused participates. 

Detention prior to sentencing shall be limited to cases established by law and shall not exceed three months. 

Anyone detained, arrested or condemned unlawfully shall have the right to be rehabilitated, to receive 

indemnification and other rights determined by law. 

Any government authority shall inform anyone who is the subject of an investigation for any reason. 

No one may be tried twice for the same conduct. No one shall be charged for a conduct which at the time was 

not an offence, nor shall a penalty be imposed exceeding that which was applicable at the time when the offence 

was committed. There shall be no analogical or retroactive interpretation of criminal law. 
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Anyone has the right to a speedy, open and public trail and to confront his or her accusers at trial. All trials 

shall be based on the accusatory principle and shall be subject to the right to appeal on the grounds of error of 

law. 

No one shall be removed from the authority of the judge with jurisdiction over the specific offence at the time 

the offence was committed. There shall be no special or post facto judges. Any accused person has the right 

to be tried in an impartial, independent and competent court. Anyone shall be presumed not guilty until proven 

guilty. 

Travel and movement 

Everyone shall have the right to travel, move and reside within or outside the State. No government policy 

forcing the relocation of people shall be allowed. Any citizen of the Federal Republic of South Africa shall 

have the right to take domicile in the State. 

Privacy 

Everyone shall have the right to the protection of privacy, of his or her personal life, of his or her domicile, 

and to protection of his or her personal dignity and reputation. All private communications and all aspects of 

private life shall be protected. Search and seizure may be allowed only on the basis of a warrant issued on the 

basis of corroborated allegations, and in the cases and with the guarantees established by the law. Personal 

search shall be allowed as an incident to a legitimate arrest and detention. 

Anyone has the right to access the information collected on him or her by the Government or by private data 

or information banks. 

Freedom of the Media 

Anyone has the right to publish and distribute printed materials. The press and the media of mass 

communication shall have the right to inform the public on matters of public interest provided that they do not 

publish erroneous information as a result of gross professional negligence or malice. The media have the duty 

to rectify all erroneous information they publish which damages the reputation of others. 

Assembly and Association 

Everyone has the right of peaceful assembly. No notice shall be required for assembly in a private place or 

in a place open to the public. For assembly in a public place prior notice shall be given to the competent 

authority which may prohibit the assembly only for reasonable apprehension of public security and safety. 

Everyone has the right to associate for any legal purpose. Associations pursuing directly or indirectly political 

purposes by means of military training or association operating in a para-military fashion shall be prohibited. 

Family rights 

A man and a woman have the right to join in marriage in accordance with the rituals and with assumption of 

the obligations and privileges of their choice. However, both spouses shall have equal rights, obligations and 

dignity. Both parents shall have responsibility for the upbringing, formation and education of the children, even 

if born outside wedlock. The law shall ensure that comparable rights and social protection shall be extended 

to children born outside wedlock as they shall be recognised to children born in wedlock. Both parents have 

the right and the duty to exercise joint custody of the children unless a court otherwise decides in the interest 

of the children and on the basis of the specific circumstances of the case. Both parents have the right and the 

duty to choose an acceptable formation and education for their children. 
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27. 

28. 

29. 

Procreative Freedom 

All people who so desire shall enjoy the freedom of procreative choice, including the right to receive sexual 

education, to use contraception and terminate unwanted pregnancy when safe. Anyone who finds these practices 

objectionable shall have the right to protect his or her own sphere of interests from any of these practices and 

from the exposure thereto. 

Cultures and Traditions 

Everyone shall have the right to enjoy, practice, profess, maintain and promote any culture, language, tradition 

or religion. 

Human rights in the Constitution 

All fundamental human rights and all those other rights which are inherent to fundamental human needs and 

aspirations as they evolve with the changes and growth of society, and as they will be recognisable on the basis 

of the principles underlying the provisions of this constitution, are hereby entrenched in this constitution and 

in their essential content shall not be modified by virtue of constitutional amendments. 

ECONOMIC, SOCIAL AND POLITICAL RIGHTS 

Economic rights: 

30. 

31. 

32. 

33. 

34. 

Free Enterprise 

The right to free economic initiative and enterprise shall be recognised, protected and encouraged by the State. 

The State shall assist small businesses and provide other incentives to encourage access [0 economic 

opportunities. Within the limits set forth by the law to protect the public interest each enterprise shall be free 

to choose and organise the means of the production as it best sees fit. 

Contractual autonomy 

Within the limits set forth by the law to protect the public interest, the State shall recognise and protect the right 

of individuals to self regulate and organise their interests in economic and other matters by means of legally 

enforceable contracts and by establishing legal eatities to carry out their purposes and objectives. 

Commercial and Insolvency Law 

The State shall promote uniformity of its commercial and insolvency laws with those of other states and 

countries. 

Permits and Licensing requirements 

The State shall not subject human conduct to unreasonable or unnecessary licensing and permitting requirements. 

Permits and licences shall be issued on the basis of objective and reasonable standards and criteria. 

Private Property 

Private property shall be guaranteed and protected. Limitations on the use and enjoyment of private property 

may be imposed so as to satisfy social, environmental and collective needs. The right to convey one’s own 

property by coatract or inheritance shall be protected subject to the reasonable exercise of the State’s power of 

taxation. 
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Expropriation 

The State or another entity authorised by law may expropriate property for public necessity subject to the 

prompt payment of a fair market value compensation. 

Property of the State and the Regions 

The State and the Regions may own property as private or public property. Public property shall not be 

alienated or encumbered and is related to the exercise of public functions or is held by the State or the Regions 

in the public interest. The law shall set forth the principles for the acquisition, administration and 

declassification of public property. The General Assembly shall publish a yearly report on the property owned 

by the State and the Regions indicating their current and planned use and their maintenance and carrying costs. 

Public Enterprise 

No enterprise shall be acquired or conducted by the State or the Regions either as a monopoly or as a free 

competition enterprise, and no service shall be provided to the public unless so authorised by a law 

demonstrating a public need and the inadequacy of the private sector to satisfy such need with comparable 

efficiency and reliability. When these requirements no longer exist the enterprise or the service shall be 

privatised. 

Property of the Federal Republic of South Africa 

All tangible and intangible properties of the Federal Republic of South Africa in the State of KwaZulu/Natal - 

shall be subject to the same rules and limitations set forth in this constitution for the properties of the State. 

Communal Property 

Communal property is recognised and shall be protected. Communal property shall be administered and 

regulated by traditional and customary Rules. 

Practices in restraint of trade 

All monopolies and practices and agreements in restraint of trade and free market competition shall be 

prohibited. 

Agriculture 

The State of KwaZulu/Natal shall encourage agriculture, the socially just and responsible use and distribution 

of 1and and the access of citizens to land ownership. The State shall promote agricultural cooperation and assist 

farmers on a cooperative basis. 

Social Rights: 

42. Right to Education 

All citizens shall have the right to receive a basic education and professional training. The law shall determine 

the period and the minimum educational requirements for compulsory education. The State shall support the 

citizens’ aspiration to higher education by means of scholarship and by promoting the highest standards of 

excellence in education. 

Both private and public schools shall ensure open and equal access to educational opportunities. Parents shall 

be entitled to participate in the administration and operation of their children’s schools. 
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43. 

45. 

46. 

47. 

48. 

49. 

Right to Work 

Everyone shall have the right to access any job opportunity for which he or she is qualified. As a matter of 

priority, the State shall promote the full employment of all citizens. No one’s employment shall be terminated 

for political reasons or in violation of his or her constitutionally protected rights. Everyone shall have the right 

to receive a fair compensation for his or her work, shall be entitled to at least one vacation day a week, to a 

period of paid vacations during the year and to severance payment upon termination. All workers shall be 

entitled to social security, pensions, invalidity and unemployment benefits as determined by law. 

Protection of Wemen 

The law shall extend special protection to women. The law shall guarantee maternity leave and provide 

assistance to mothers in the work force. Until such time when the social status of women in the State has 

significantly improved, the law shall recognise special privileges for women in all programmes and measures 

aimed to ensure equal access to political, social and economic opportunities, shall establish and maintain a 

Ministry for Women's Affairs, and reserve a portion of the available public offices to women. 

Senior Citizens 

The law shall promote the economic sufficiency of senior citizens and provide social services to assist them in 

relation to their housing, care, health, cultural and leisure needs. 

Youth 

The law shall promote conditions for the free and effective participation by the youth in political, social, 

economic and cultural developments. 

Schools 

Everyone shall have the right to establish private schools. Private schools shall have the power to determine 

their own curricula and syllabi within the general parameters set forth by law for the purposes of recognition 

and equipollence of degrees. 

Universities 

All public universities and institutes of higher education in the State shall be entitled to regulate their 

organisation and operations within the general parameters set forth by law. 

Health Care 

All citizens shall have the right to receive medical attention and care in case of need. The law shall determine 

the implementation of this right. The law shall develop policies of prevention, treatment, rehabilitation and 

integration of those who are physically, sensorially and mentally handicapped, including those who are substance 

addicted. 

Job Conditions 

The law shall ensure safe job conditions and shall provide special protection for women, minors and untrained 

labour. ' 

Housing 

The law shall promote conditions to ensure that all citizens have the possibility of living in a dignifying 

habitation and shall facilitate the purchase of residences through credit facilitation and other programmes. All 

citizens have the right to receive shelter and shall have equal access to housing opportunities. 
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Research, Arts and Teaching 

The freedom of scientific research, artistic expression in all its forms and teaching is recognised and shall be 

guaranteed. 

Right to a Pleasant and Clean Environment 

The State shall recognise the rights of present and future generations of citizens to live in and enjoy a pleasant 

and clean enviroament. The law shall determine the cases and the limits in which citizens may bring legal 

actions on behalf of the community against those who cause environmental damages. 

Labour Rights 

Everyone shall have the freedom to form and join trade unions and employers’ associations. The State shall 

respect and protect the right to strike but may limit its exercise in cases determined by the law for reasons of 

public security and safety. Labour organisations shall have the right to negotiate and execute collective 

bargaining agreements to be effective with force of law vis-a-vis the category of workers covered by their 

provisions. During these negotiations the labour organisation shall be represented on the basis of the number 

of their members. Trade unions shall have the right to conduct reasonable activities in the work place aimed 

at improving labour conditions. The State may impose requirements on the trade unions only to ensure that they 

are organised and operated with full internal democracy. 

Political Rights: 

55. Right to Vote 

All citizens of eighteen years or older shall have the right to vote. The vote shall be personal, secret, free, and 

equal. The right to vote may be suspended by a judicial adjudication of incompetence, or by an irrevocable 

sentence for major crimes specified by the law. 

The law recognises, and the State shall facilitate, the exercise of the right to vote by citizens who are outside 

the State. 

Right to Petition and to Initiate Legislation 

Any citizen has the right to petition the General Assembly, the Regional Congresses and any branch or level 

of government. A citizen’s legislative proposal signed by five hundred citizens may submitted to the General 

Assembly. 

Freedom of Information 

Any citizen has the right to access and receive any information or document which is in the possession of the 

State or Regional governments or of any of the commissions or agencies established in this constitution, 

provided that such document or information is not privileged as established by law to protect privacy, 

commercial secrets or national and State security. During the process of judicial review of the government’s 

decision to withhold information, the court shall have the power to examine in camera the information withheld. 

Political Parties 

The citizens of the State have the right to form political parties to participate in all levels of democratic life. 

No one shall be directly or indirectly compelled in any way to join a political party or shall be penalised for 

not belonging to one. Political parties shall ensure internal democracy in their organisation and operations.  



Media of Mass Communication 

Anyone shall have the right to establish media of mass communication, including newspapers, cable, radio and 

television stations. The law shall regulate the rights of citizens and political parties to access media of mass 

communication under the control of the government or in situations of virtual hegemony or monopoly. 

OBLIGATIONS AND DUTIES 

60. Allegiance to the Constitution 

All citizens of the State shall have the duty to uphold this constitution. All those who hold any of the offices 

provided for in this constitution shall take an oath or a solemn affirmation to uphold and defend this constitution, 

obey the law and exercise their public functions with discipline and honour. 

Contribution to Public Expenditures and Needs 

All citizens have the duty to contribute to the common needs and to public expenditure by reasons of their 

resources. The tax system shall follow principles of progressive taxation, but shall not create a disincentive for 

the production of wealth. 

The State shall encourage voluntary charitable activities and other forms of expression of social solidarity. 

Military obligations 

All citizens have the sacred duty to defend the territory of the State and when so required the territory of the 

Federal Republic of South Africa from any external enemy and from any threat to the enjoyment of freedom, 

democracy and pluralism in the State. 

Duty to work 

All capable citizens have the duty to contribute with their work and skills to the common development and 

growth of the State and of the Federal Republic of South Africa 

Family duties 

All citizens have the duty to provide moral and financial support to their spouses, to educate their children and 

to assist their parents when in need of care. 

DIVISION OF GOVERNMENTAL POWERS 

65. Regions and municipalities 

The State is divided into Regions and municipalities. Regions are established as autonomous entities and are 

provided with powers and jurisdiction in accordance with the principles set forth in this constitution. 

Powers of the State 

The State of KwaZulu/Natal shall have all those powers which are not reserved to the people, to the Regions 

or to the Federal Republic of South Africa respectively.  



67. Powers of the Federal Republic of South Africa 

In accordance with the principles of this constitution, the State of KwaZulu/Natal recognises the powers of the 

Federal Republic of South Africa to exercise exclusive legislative, administrative and judicial functions and 

powers in the following matters: 

- monetary system, foreign credits, exchange and convertibility 

- ~ general principles of legislation to coordinate the regulation of banking, credit and insurance 

- general principles of legislation to coordinate the regulation of environmental protection of national 

interest 

- general principles of legislation to coordinate economic development and foster interstate commerce 

among the states 

- general principles of legislation to coordinate the technical regulation of equipment of communication 

- legislation to provide negotiation and procedural coordination of the State’s policies with national 

policies and the policies of other states in the field of transportation, energy, interstate and foreign 

commerce, economic development, consumer protection, banking and social welfare in so far as they 

relate to the interests of the Federal Republic of South Africa. The General Assembly may enact 

legislation to empower the Government to enter into agreements with the Government of the Federal 

Republic of South Africa to ensure policy coordination in other fields. 

- nationality, immigration, emigration, alienage and the right of asylum 

- international relations 

- defence against foreign enemies 

- organisation and administration of the federal system of justice in the subject matters of federal 

prerogative 

- admiralty and maritime law and regulations 

- air transportation law and regulations 

- protection of intellectual property rights 

- external customs, tariffs and foreign trade 

- legislation on weights and measures 

- use of the area of exclusive economic influence 

- other matters as authorised by a constitutional law of the State of KwaZulu/Natal. 

The Federal Republic of South Africa shall have the power to summon the State militia to defend the territory, 

freedom and liberty of the Federal Republic of South Africa from an external enemy. No Federal armed forces 

or armed forces of other states shall have the power to enter or be stationed in the State of KwaZulu/Natal 

without the approval of the State. 

No power of the Federal Republic of South Africa shall be legitimately exercised and valid in the State of 

KwaZulu/Natal if inconsistent with the principles and provisions of this constitution. 

The power of the Federal Republic of South Africa to levy taxes and impose duties within the State of 

KwaZulu/Natal or in relation to activities or properties located in the State of KwaZulu/Natal shall be exercised 

only with the advice and consent of the State of KwaZulu/Natal to be rendered by the Joint Commission on 

Finance of the General Assembly chaired for this purpose by the Governor and integrated with six additional 

members with voting rights representing trade, industry and labour and nominated by the Speaker of the House 

and appointed by the Governor. 

Representatives of the Federal Republic of South Africa may participate without voting rights in the activities 

of the Joint Commission on Finance. The Joint Commission on Finance shall meet at least once every two 

years to advise the Federal Republic of South Africa on the type and extent of Federal taxation and revenue 

collection permitted in the State of KwaZulu/Natal. Any resolution adopted by the Joint Commission on 

Finance in this respect shall have effect only in the second calendar year following the year in which the 

resolution is adopted. 
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68. Powers of the Regions 

The Regions shall have the power to assume legislative and/or administrative jurisdiction in the following 

matters: 

- organisation and operation of the offices of the Region, including administrative instrumentalities of 

the Region 

- custody and maintenance of the Region’s buildings and other infrastructures 

- determination of municipal boundaries 

- police, fire and rescue, and coast patrol, not excluding the power of the State to coordinate police and 

investigations and to maintain emergency security forces 

- government of the territory, including housing and all phases of zoning 

- social assistance 
- health and hygiene 
- public education 

- protection of the natural and human environment, including implementation of the State’s environmental 

mandates 

- public works of regional interest within the Region'’s territory 

- water projects, canal and irrigation systems of regional interest and thermal and mineral waters 

- railways and roadways of regional interest within the territory of the region 

- ports of refuge, recreational ports and airports of regional interest 

- regulation of agriculture and livestock 

- woodland and forestry 

- hunting and fishing in inland waters 

- regional economic development including small business assistance 

- markets and expositions 

- handicrafts 

- professional training and job search 

- museums, libraries and conservatories of regional interest 

- monuments of regional interest 

- promotion of culture and research, and protection and teaching of the languages of the Region 

- regulation and promotion of tourism and tourism industry 

- promotion of sport and recreation facilities 

- promotion of performing arts and related infrastructures 

- other matters authorised by a constitutional law of the State. 

State law may require the Regions to implement State legislation in other matters. State law may also define 

matters in which the State and the Region share joint or concurrent legislative and/or administrative jurisdiction 

in forms and matters prescribed in the law. 

The State has legislative and administrative power in any matter in which the Region has not exercised its 

jurisdiction. 

The legislative powers of the Regions must be exercised within the fundamental principles of State legislation 

in the subject matter and shall not be in contrast with the national interest or with the interest of other Regions. 

The Regions’ exercise of administrative functions shall be normally delegated to the municipalities. When 

possible regional legislation should allow for implementation by local ordinances so as to adjust to local interest 

and characteristics, especially in matters related to the government of the territory. 

State law may directly empower municipalities with administrative functions of local interest, and may delegate 

to the Regions additional administrative functions. 

The Regions have financial independence and autonomy in the manners and within the limits established by State 

law. State law shall coordinate regional finance with the finance of the State and of the municipalities. State 
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law shall define the power of the Regions to levy taxes and impose duties and shall attribute to the Regions a 

portion of the State’s revenues. 

Regions shall not levy import or export or transit duties, nor shall they take any action which may hinder in 

any way the free circulation of people and goods among the Regions or limit the citizens’ rights to exercise in 

any portion of the State’s territory their profession, employment or job. 

State law shall determine the type of public and private property owned by the Regions. 

THE LEGISLATURE 

69. 

70. 

The General Assembly 

The General Assembly represents the people of the State of KwaZulu/Natal and shall consists of two houses, 

a House of Delegates and a Senate. The members of both houses are elected for a five year term. 

Any citizen of the State twenty one years or older may be elected to the House of Delegates, any citizen thirty 

five years or older may be elected to the Senate. No one shall be a member of the two houses simultaneously, 

nor shall hold any other public office at the time of his or her qualification to office. The electoral law may 

determine additional cases of incompatibility and lack of qualification. The members of the General Assembly 

shall disclose any employment or profession of whatever nature conducted during the time of their legislative 

office. At any time they shall disclose potential conflicts of interest in relation to any activity of the house they 

belong to. A conflict of interest shall not disqualify a member of the General Assembly. 

The House of Delegates shall consist of 350 members each of whom shall be elected in one of the 350 

constituencies into which the State shall be divided for the purposes of this election. Each Regional Congress 

shall adopt a resolution appointing two of its members to the Senate. Four additional members of the Senate 

shall be elected in each of the Regions by proportional vote in a region-wide constituency. 

The office of the members of the General Assembly terminates upon qualification of their successors. 

The members of the General Assembly shall represent the interest of the people in its totality and complexity 

and shall not be deemed to be bound by any specific mandate. 

The General Assembly shall meet annually in one ordinary session from September to December. Each house 

shall be summoned in session at any time by its President, any of its Vice Presidents, by the Governor or by 

one tenth of its members. The General Assembly shall meet twenty days after the election of its members and 

shall proceed to verify the eligibility and qualification of its members. 

All meetings of any house of the General Assembly and any committee thereof are public and may be broadcast. 

In special cases any house of the General Assembly or committee thereof may hold meetings behind closed 

doors. The reesons justifying the secrecy shall be confidentially disclosed to the Constitutional Court which 

may order that the meeting be public. 

Powers of the General Assembly 

The General Assembly shall exercise the legislative power of the State, approve its budgets, control the action 

of the Government and exercise the other powers granted by this coastitution. 

Each house shall establish its own Rules, autonomously approve its own budget, and regulate the personnel. 

The Rules and any amendment thereof shall be approved by absolute majority. The Rules shall recognise and 

respect the role of the opposition and protect political minorities. The Rules may limit but not prohibit 

reasonable filibustering. 
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71. 

Each house shall elect a President and two Vice Presidents for a two year term and shall assign its members 

to committees. Joint sessions of the General Assembly shall be presided over bv the President of the House 

of Delegates and shall be governed by its Rules. The Presidents shall exercise the administrative powers and 

police authority within their respective houses. All political parties shall be represented in the committees of 

each house. 

Each house shall be validly in session when at least half of its members are present. Unless otherwise provided 

for in this constitution, all deliberations of any of the houses of the General Assembly must be adopted by the 

majority of the members who are present. 

The General Assembly shall adopt legislation to implement this constitution and to meet the needs, wants and 

aspirations of the people of the State. 

The General Assembly shall approve the budget and the year end financial statements of the State. The General 

Assembly shall have the power to authorise the government to operate for no more than three months with a 

provisory budget pending the approval of the budget. The law approving the budget shall not introduce 

additional taxes or expenses. Any law involving new or additional expenses shall indicate the source of revenue 

to cover them. 

The General Assembly shall have the power to adopt ad hoc legislation to enable the Goveror to a single 

exercise of the power to pardon or give amnesty for specified types of offences committed prior to the 

introduction of the legislative proposal. 

Each house in accordance with its Rules shall have the power to oversee and control the public administration 

of the State. The committees of each house shall have the power to hold hearings in relation to which they may 

compel the appearance of witnesses and the production of documents, and shall have the power to request any 

Minister or public official to appear, provide information, conduct research and produce reports. 

Legislative Iter 

The legislative function shall be jointly exercised by both houses of the General Assembly. Any member of 

each of the two houses shall have the power to introduce legislation. The Government shall have the power 

to introduce legislation in either or both houses. Each legislative proposal shall be accompanied by a brief 

report. Legislative proposals shall be assigned by the Rules Committee to one of the committees of the house 

in which the proposal has been introduced. The committee shall read any proposal, submit it to article by 

article vote and to a vote on the entire proposal, and send it to the full house for approval. The full house shall 

read the proposal, submit it to article by article vote and to a vote on the entire proposal. The legislative 

proposal approved in identical text by both houses shall be transmitted to the Governor for signature and 

promulgation. 

The Governor shall have the power to veto the legislative proposal in its entirety or on a line-item basis, in 

which case the legislative proposal shall be remanded to the General Assembly along with a message of the 

Governor. If the General Assembly by absolute majority of its members votes to override the veto, the 

Governor shall sign and promulgate the law. 

The law shall be promulgated within ten days from the Governor’s signature and becomes effective ten days 

from its promulgation unless a shorter term is provided for by the law itself. All laws shall be published in an 

Official Gazette on the day of their promulgation. 

All political parties shall be represented in the committees of each house. 

Each house shall have the power to adopt rules of organisation and operation. 
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72. Privileges and immunities 

No member of the General Assembly shall sustain criminal or civil liability for the opinions expressed in 

connection with his or her office in or outside the General Assembly. During the time of his or her mandate 

no member of the General Assembly shall be searched, detained or tried for any offence without the 

authorisation of the house to which he or she belongs, or of a predetermined committee thereof. This shall not 

apply to arrest in flagrante delicto. The law shall determine the salary of the members of the General 

Assembly. 

THE EXECUTIVE 

73. 

74. 

The Governor 

The Governor shall be elected by the majority of the votes cast in a state-wide constituency election. The 

Governor shall be forty years or older and shall be elected for a three-year term renewable only once. The 

Governor shall not hold any other public office or exercise any other trade or profession. 

The Govemnor is the Head of the State, the Chief Minister of the State’s government and represents the State. 

The Governor may exercise independently from the Government the powers vested in him or her under this 

constitution. Should the Governor be incapacitated the functions ascribed by this constitution to the Governor 

are exercised by the President of the Senate while the Minister of Home Affairs shall act as Chief Minister of 

the Government. Should the Governor become permanently incapacitated the President of the House of 

Delegates shall call an election. 

The Governor may be removed from office before the end of his or her term by a resolution adopted by the 

absolute majority of the General Assembly in a joint session summoned by the President of the House of 

Delegates. The Governor may be removed from office only on the grounds of mental incapacity or for treason. 

The Constitutional Court shall direct the investigation. 

The Government 

The Government shall conduct all administrative functions authorised and all missions mandated by the law. 

The Government consists of the Governor and the Ministers. The Ministers are chosen and nominated by the 

Governor. Within ten days from its formation the Government shall be collectively confirmed by a vote of 

confidence of both houses of the General Assembly. At any time and with three days’ prior notice to its 

members, any house of the General Assembly may adopt with a simple majority a resolution of no-confidence, 

in which case the Government shall resign and a new Government shall be chosen and appointed by the 

Governor. At any time and with ten days’ prior notice to its members, any of the houses of the General 

Assembly may adopt with a two-thirds majority of its members a no-confidence resolution causing the 

resignation of the Governor and fixing a date within forty days from the adoption of the resolution for the 

election of a new Governor. Any confidence or no-confidence resolution must be introduced by at least twenty 

percent of the members of the house, must be accompanied by a report and shall be voted with personal calls. 

The vote of one or both houses against a legislative initiative or a proposal submitted by the Government shall 

not be construed as a no-confidence vote. 

The members of the Government are collectively responsible for the actions of the Government. Each Minister 

shall be individually responsible for the actions of his or her ministry. 

The Senate, by absolute majority of its members, may authorise that criminal charges be pressed against the 

Governor or a Minister for crimes committed in connection with the exercise of their functions. The Senate 

by simple majority may authorise that criminal charges be pressed against the Governor or a Minister for crimes 

not connected with the exercise of their functions. This latter authorisation shall not be required to proceed on 

such charges after the Governor or the Minister has relinquished his or her office. The Constitutional Court 

15 b8BT <1293



shall decide on the charges against the Governor or a Minister authorised by the Senate and shall determine 

sanctions as it deems it appropriate. 

e. The office of Governor or Minister shall be incompatible with any other public office or profession or 

employment. 

f. The Government shall be organised by law in accordance with this constitution. Public officials shall be held 

personally accountable for the actions of the offices under their direction. Each ministry or agency shall be held 

liable for damages caused by gross negligence or malice of government officials. 

g. The law may establish independent regulatory agencies. The people in charge of the agency shall be in a 

fiduciary relationship with one or more members of the Government at whose will they may be removed, but 

do not need to resign when the government resigns or its term expires. The Government and the responsible 

Ministers shall be accountable to the General Assembly for the actions and operations of the independent 

regulatory agencies. The law may extend to the people in charge of the agencies the same immunities set forth 

in this constitution for the members of the Government. 

h. All actions of the Government and of the public administration are subject to judicial review for violation of 

the law and improper use of discretionary powers. This shall not apply to high actions of government. 

THE JUDICIARY 

75. Independence of the Judiciary 

Justice shall be administered in the name of the people of the State of KwaZulu/Natal. Judges shall be subject 

only to the law. They may not be removed from office without the authorisation of the Judicial Service 

Commission. 

76. Judicial Service Commission 

a. The Judicial Service Commission is the organ of self governance of the judiciary. The Govemnor shall be the 

President of the Commission. The Commission consists of an additional twenty members to be selected among 

judges, lawyers and advocates with at least ten years of professional experience and university law professors. 

Seven shall be elected by judges and prosecutors, six appointed by the General Assembly, three by the bar 

association, two by the Attorney General and two by the Civil Service Commission, and they shall serve for 

one non-renewable five-year term during which time they shall not exercise any other professional activity or 

hold other public office. 

b. The Commission shall implement and administer the fundamental principles on the organisation of the judicial 

services set forth in a general law to be adopted by the General Assembly. The Commission shall set forth 

and administer the rules on the selection by public competition and oa the qualification of judges, the rules on 

transfers, promsotions and assignments of judges, age limits, and the code of judicial conduct and responsibility 

to be enforced by the Commission. The Commission may receive and shall consider complaints and requests 

for disciplinary actions against judges and prosecutors received from the Government and the general public. 

c: The Judicial Service Commission shall approve all appointments of exceptionally distinguished university law 

professors, lawyers and advocates to any level of the judgeship made by the General Assembly. The 

Commission shall also determine qualifications, rules and procedures for the election of judges of peace and 

honorary judges. 

d. The Judicial Service Commission shall approve the rules adopted by any court to regulate the proceedings before 

it and the related administrative functions. 
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The Judicial Service Commission shall submit to the General Assembly a yearly budget, including proposed 

salary levels for all people working in the judicial services. As a part of its budget the Commission shall collect 

and administer for the benefit of the judicial service all taxes and duties levied in relation to the administration 

of justice as they are authorised by law. Any funds which have not been spent by the end of the fiscal year 

shall be carried over to the following year. The Commission may initiate legislation in matters related to the 

judiciary and judicial services. 

The Supreme Court 

The Supreme Court of the State of KwaZulu/Natal shall guarantee the uniform interpretation of the law and 

shall be the court of final appeal. 

Specialised Courts 

During peace time military courts shall have jurisdiction only over military personnel on active duty. 

Tribal, customary, and religious courts shall have concurrent jurisdiction over cases and controversies which, 

when proposed, are based on the application of traditional and customary law and religious rules respectively. 

The law shall identify and 

recognise such courts, and determine to which limited extent they may decide on incidental issues and matters 

not based on traditional and customary law or on religious rules. 

There shall be no special or extraordinary tribunal or courts. Within the ordinary court system the Judicial 

Commission may create specialised sections for given subject matters, and may require the participation of 

qualified experts to the administration of justice in forms and manners determined by the law. Specialised 

sections may include family, labour, traffic, administrative, criminal, public auditing, corporate and international 

law matters. 

Prosecutors 

The office of the Director of Public Prosecution shall be a distinct and separate part of the judiciary equally 

governed by the Judicial Service Commission. The carrier and the roles of judgeship and prosecution are 

separate and only in exceptional circumstance shall the Judicial Service Commission authorise a prosecutor to 

take the office of judge or vice versa. Prosecutors are entitled to the same guarantees, immunities and financial 

treatment as judges. The prosecution of criminal offences shall be mandatory. The Director of Public 

Prosecution shall submit a yearly report to the Judicial Service Commission on the cases which his office has 

not prosecuted because of special agreements with the suspected party or for other public interest reasons. The 

report may omit the names of the concerned parties. 

ECONOMIC PROVISIONS 

80. Balanced Budget 

At the beginning of the fiscal year the Government shall submit to the General Assembly a balanced budget for 

approval. The General Assembly shall amend and modify any item or portion of the draft budget. The 

approved budget shall indicate sources of revenue to cover all State expenditure. 

By a vote of two-thirds of its members the General Assembly may authorie the Government to finance the 

budget by resorting to public debt. When seeking such authorisation the Government shall provide a report 

indicating the foreseeable sources of repayment of the public debt and the underlying economic assumptions. 

Any increment of the public debt shall be so authorised. 

The budget shall be divided in titles, sections and chapters. Any allocated funds which by the end of the fiscal 

year have not been spent shall be automatically carried over to the next year within the same budget chapter 
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if it exists, or shall be transferred to the most closely related budget chapter if the same budget chapter no 

longer exists. 

Banking 

The State shall regulate banking in harmony with the monetary policies set forth by the Federal Republic of 

South Africa. An autonomous Central Bank of the State of KwaZulu/Natal shall be established. The President 

of the Central Bank shall be appointed by the Governor with the advice and consent of the General Assembly 

and serves at the pleasure of the Governor. The President of the Central Bank shall submit a yearly report to 

the General Assembly on the monetary status of the State and on the status of the banking system. The Central 

Bank shall have regulatory powers on banking and credit, and shall be independent within the parameters of 

the law to use tools of monetary intervention in the public interest. The Central Bank shall have the power to 

determine its organisation and operations. 

Privatisation Commission 

A Privatisation Commission shall be established to transfer to the private sector the enterprises which are under 

the control of any government in conflict with the provisions of this constitution. The Commission shall consist 

of nine highly qualified and independent experts in economics, finance and business administration, three 

appointed by the Governor, four by the General Assembly and two by the Chamber of Commerce. 

The Privatisation Commission shall develop a privatisation plan to be submitted to the General Assembly for 

approval. The Commission shall adjust the implementation of the privatisation plan so as to best cope with 

changing economic circumstances, seeking the approval of the General Assembly when necessary. The 

privatisation effort shall be balanced, shall maximise economic efficiency and shall support economic growth. 

The phases and the time frame of this effort shall be set in the privatisation plan. The Government shall 

implement the privatisation plan. 

The Privatisation Commission shall monitor the implementation of the privatisation plan so as to ensure that the 

privatisation effort is completed in the absence of corruption, inefficiency, personal gains and governmental 

waste. Every six months the Commission will issue a report to the General Assembly. 

The Privatisation Commission shall operate for seven years unless it resolves to dissolve itself prior to such date 

or is extended in office by resolution of the General Assembly. 

REGIONS AND MUNICIPALITIES 

83. The organs of the Region 

Each Region shall have a Congress and a Regional government. The Regional Congress shall exercise the 

legislative functions mandated to the Region and the other functions set forth in this constitution. It may also 

submit legislative proposals to the General Assembly. 

The Regional government shall execute the regional legislation and carry out the administrative activities of the 

Region. The Chairperson of the Regional government represents the Region, promulgates the regional 

legislation, and directs and oversees the administrative functions delegated by the State to the Region in 

compliance with the instructions received from the State’s Government. 

The Regional Congress shall consist of 76 members elected from no fewer than 38 constituencies in which the 

Region shall be divided for the purposes of this election. No one shall sit in two Regional Congresses. The 

law shall determine the qualification for, and additional incompatibilities of the office of member of the Regional 

Congress. The members of the Regional government shall be elected from within the Regional Congress. The 

Regional Congress shall have the power to adopt its own Rules and elect a President.  



  

Each Regional Congress by absolute majority of its members shall adopt a constitution for the Region which 
shall be consistent with the principies and the provisions of this constitution. The constitution of the Region 
shall be approved by law. The constitution of the Region shall provide for the exercise of the power of 
referendum oa regional legislation and regulations. 

Coordination between State and Regions 

A Representative of the State Government residing in the Region shall control the State’s administrative 

functions in the Region and coordinate them with the Regional administrative functions. 

The Representative of the State Government shall have the power to challenge in court the validity of the 
administrative actions of the Region. The Representative of the State Government shall also have the power 

to request the Regional Congress or the Regional government to reexamine any administrative action. 

All the legislation adopted by the Regional Congress shall be communicated to the Representative of the State 

Government who shall acknowledge it within twenty days. The legislation shall be promulgated within ten days 

from such acknowledgement and becomes effective ten days from its promulgation. Within the period allowed 

for the acknowledgement, when the State Government believes that the regional legislation exceeds the 

jurisdiction of the Region or is in conflict with State or national interests or with the interests of other Regions, 
the State Government shall request that the Regional Congress reexamines the legislation. If the Regional 

Congress approves the legislation by an absolute majority of its members, within fifteen days from the 
communication of such approval the State Government may challenge the validity of the legislation before the 

Constitutional Court on constitutional grounds and before the General Assembly in joint session for conflict of 

interest. 

Dissolution of the Regional Congress or Government 

The State government shall have the power to cause the dissolution of a Regional Congress when a Regional 
Congress has seriously violated this constitution or has engaged in a pattern of violations of law, has refused 
to dissolve a Regional government which engaged in such conduct, or is otherwise incapable of functioning or 

expressing a majority. The dissolution shall be ordered by a resolution of the Governor adopted with the advice 
and consent of the General Assembly. Within three days of the dissolution the Electoral Commission shall call 

regional elections within two months. The dissolution decree may appoint caretakers to conduct ordinary 
administration during the election period. 

Modification of the Region’s boundaries 

Provided that all the Regional Congresses of all the Regions involved have consented, Regional boundaries may 

be modified, two or more Regions may be merged or one Region may be divided into two or more Regions 

by a law of the General Assembly adopted by absolute majority of its members and approved by referendum 
held among the populations affected by the modification of boundaries. 

Municipalities 

Municipalities shall be recognised and established by law. Under the parameters set forth by law to ensure 

uniformity of types each municipality shall have the right to choose its rules of organisation and operation. 

Municipalities may vary in size and population basis. The administrative and regulatory activities of the 

municipalities shall ensure and promote the democratic participation of citizens. 

Irrespective of the form of organisation, all municipalities within a Region shall exercise a a similar type of 

jurisdiction, including the municipality’s own jurisdiction as set forth in law and the jurisdiction over 

administrative and regulatory matters delegated by the Region.  



Modification of the Municipality’s boundaries 

Provided that all municipalities involved have consented, municipal boundaries may be modified, two or more 

municipalities may be merged or one municipality may be divided into two or more municipalities by a law of 

the Regional Congress adopted by absolute majority of its members and approved by referendum held among 

the populations affected by the modification of boundaries. 

OTHER POWERS OF THE STATE 

89. The Independent Auditor General 

There shall be an independent Auditor General. The Auditor General shall audit the financial activities of the 

State, the Region, the Commissions, the independent regulatory agencies, and any enterprise, entity or 

instrumentality owned or controlled by the State or the Regions. All administrative actions involving financial 

expenditure shall be subject to the preventive financial control of the Auditor General or his designees. The 

law shall ensure the independence of the Auditor General. 

The Civil Service Commission 

The Civil Service Commission shall consist of thirteen members, two appointed by the Governor, three by the 

General Assembly, two by the Judiciary Commission, two by the Chamber of Commerce and four by the 

representatives of consumer groups registered with the General Assembly and convened for this purpose by a 

committee of the General Assembly. The members of the Commission shall be qualified and independent 

experts on public administration, business management or regulatory processes. The members shall not hold 

any other public office and prior to their appointment shall disclose any possible conflict of interest. After the 

appointment they may not undertake activities which may cause additional conflicts. The members of the 

Commission will hold office for three years and may be reappointed. Their salaries are set forth by the law 

and shall not be inferior to the salary of a Director General of the State administration. The Commission 

proposes to the General Assembly its own budget. 

The Civil Service Commission shall propose to the General Assembly or to the Regional Congresses the 

legislation organising and maintaining all public offices of the State and the Regions, including independent 

regulatory agencies, determining missions, competence, jurisdictions and responsibilities of each office. Both 

the State and the Regional Governments may submit proposed legislation to the Commission. Concerned 

interests may also submit proposals to the Commission. 

The Commission shall oversee the operations of the public administration of the State and of the Regions to 

ensure impartiality and efficiency, to prevent governmental waste, corruption, nepotism, inefficiency and 

disfunctions, and to guarantee equal access by all citizens to the services and job opportunities offered by public 

offices. The Commission shall investigate and report on complaints conceming the operation of any 

administrative office in the State, including police, defence force and the prison service. 

The Civil Service Commission shall identify requirements and qualifications for holding any given public office 

and supervise open competition to fill the posts. The Commission shall also develop and submit to the approval 

of the State and Regional governments any affirmative action programme to be implemented within 

governmental structures. 

The Civil Service Commission shall also develop, monitor and assist the adoption and implementation by State 

and Regional offices and agencies of procedures accompanying the major administrative actions and all rule- 

making processes to solicit and ensure the participation and the input of the affected interests and of the public. 

The Civil Service Commission shall prepare a yearly report on the status of the public administration expressing 

any applicable recommendation, and may provide testimony to the General Assembly and Regional Congresses 

as required.    



Electoral Commission 

The Electoral Commission shall consist of nine members, three appointed by the Governor, three by the General 

Assembly, and three by the Judiciary Commission. The members of the Commission shall be qualified and 

independent professionals. The members may not hold any other public office and prior to their appointment 

shall disclose any possible conflict. After the appointment they may not undertake activities which may cause 

additional conflicts of interest. The members of the Commission will hold office for three years and may be 

reappointed. Their salaries are set forth by the law and shall not be inferior to the salary of a Director General 

of the State administration. The Commission proposes to the General Assembly its own budget. 

The Electoral Commission shall organise and supervise the elections provided for in this constitution and in the 

constitution of the Regions. The Electoral Commission shall ensure the fainess of the political debate and the 

effective opportunity for all citizens to participate in the democratic process. The Commission shall adopt rules 

to ensure fair campaigning and to prevent violence and intimidation, and shall have the power to summon and 

direct the State police and militia to ensure peace and order during the political campaign period, and during 

and immediately after the elections. 

The Commission shall issue rules requiring all political parties and candidates to disclose sources and amounts 

of financing, rules setting limits to the financing received from any given source, and rules governing the 

conduct of political parties and candidates during the campaign period. All constitutions of political parties shall 

be deposited with the Commission. 

The Commission may initiate legislation at State and regional level on electoral matters and shall administer and 

distribute any public financing to political parties and candidates provided for in State and regional legislation. 

The Electoral Commission may organise political debates and decide time allocation in State or Region 

controlled media of mass communication. When necessary to ensure the faimess, impartiality and balance of 

the electoral process, the Commission may require private media of mass communication to publish statements 

or to provide coverage of given information. 

The Electoral Commission shall determine and update the boundaries of the electoral constituencies of the House 

of Delegates and the Regional Congresses. In doing so the Commission shall aim to ensure internal balance 

in each constituency and representation of the variety of social and cultural interests present in the State. Each 

constituency shall aim to have the same number of electors. 

The Electoral Commission administers the elections and announces the results. 

The rules adopted by the Electoral Commission and its actions may be challenged before the Constitutional 

Court with an emergency procedure for violation of the principles of this constitution, or because arbitrary or 

capricious or inappropriate. 

Regulatory Relief Commission 

The Regulatory Relief Commission shall consist of thirteen members, two appointed by the Governor, three by 

the General Assembly, two by the Judiciary Commission, two by the Chamber of Commerce and two by 

representatives of consumer groups and two by representatives of industry registered with the General Assembly 

and convened for this purpose by a committee of the General Assembly. The members of the Commission shall 

be qualified experts on public administration, business management or regulatory processes. 

The Regulatory Relief Commission shall be empowered to request the repealing or amendment of burdensome, 

unnecessary or inadequate regulations and permit requirements adopted by the General Assembly, the 

Government, the Regional Congresses, the Regional governments, any independent regulatory agency and 

municipal governments. Any entity receiving such a request of the Commission shall reply within twenty days. 

If the Commission does not deem the reply to be satisfactory, it may introduce legislation in the appropriate 

legislature.  



93. 

94. 

95. 

The Regulatory Relief Commission may prepare reports of the regulatory mziters expressing any applicable 

recommendations, and may provide testimony in the General Assembly and Regional Congresses as required. 

Economic Development Commission 

The Economic Development Commission shall consist of thirteen members, two appointed by the Governor, 

three by the General Assembly, two by the Civil Service Commission, two by the Chamber of Commerce, two 

by representatives of consumer groups and two by representatives of the trade unions registered with the General 

Assembly and convened for this purpose by a committee of the General Assembly. The members of the 

Commission shalt be qualified experts in economics, finance, business management and futurism. 

The Economic Development Commission shall prepare a State wide plan of economic development of the State 

and assistance to businesses to be implemented through legislation and administrative activities of the State and 

the Regions. The Commission shall monitor the implementation of the plan as approved by the State and the 

Region and recommend modifications and adjustments as necessary. 

The Economic Development Commission shall prepare and submit to the General Assembly a yearly report on 

the status of the economy, and on foreseeable economic and technological trends at State, national and 

international level. 

The Regulatory Relief Commission may prepare or commission additional reports on economic and financial 

matters and may provide testimony in the General Assembly and Regional Congresses as required. 

Environmental Commission 

The Environmental Commission shall consist of thirteen members, two appointed by the Govemor, three by 

the General Assembly, two by the Judiciary Commission, two by the Chamber of Commerce and four by 

representatives of environmental groups registered with the General Assembly and convened for this purpose 

by a committee of the General Assembly. The members of the Commission shall be qualified experts on 

environmental sciences or social sciences. 

The Commission shall investigate matters related to the protection of the natural and human environment, may 

introduce legislation at State and regional level to protect and enhance the quality of the natural and human 

environment, and may make recommendations to the State and Regional Departments of the Environment. 

The Commission shall investigate and report on complaints concerning the improper utilisation of non-renewable 

natural resources, the degradation and destruction of ecosystems and the failure to protect the beauty and 

character of the State. 

The Environmental Commission shall prepare a yearly report on the status of the environment in the State 

expressing any applicable recommendations, and may provide testimony in the General Assembly and Regional 

Congresses as required. 

Consumer Affairs Commission 

The Consumer Affairs Commission shall consist of thirteen members, two appointed by the Governor, three 

by the General Assembly, two by Judiciary Commission, two by the Chamber of Commerce and four by 

representatives of consumer groups registered with the General Assembly and convened for this purpose by a 

committee of the General Assembly. The members of the Commission shall be qualified experts on consumer 

protection, environmental problems or social sciences. 

The Consumer Affairs Commission shall investigate matters related to the protection of consumers, and may 

introduce legislation at State and regional level to protect consumers. Of its own power the Commission may 

request that general terms and conditions of adhesion contracts be negotiated with and approved by the 

Commission as a condition of their validity and enforceability. 
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The Commission shall have the power to determine the requirements for product labelling including product 

information and wamings. 

d. The Commission may be delegated by the State or regional legislature to set prices and rates for services and 

products rendered in conditions of natural monopoly. 

e. Any immediately adversely affected interest may seek judicial review of any decision of the Commission. 

f; The Consumer Affairs Commission shall prepare a yearly report on the status of consumer protection expressing 

any applicable recommendations, and may provide testimony in the General Assembly and Regional Congresses 

as required. 

96. Other Powers 

Individuals and social, cultural, religious and political formations when exercising their powers or their 

autonomy within the freedom and liberties recognised and guaranteed by this constitution, shall have equal 

standing as the powers of the State and the Regions. 

REFERENDUM 

97. Referendum 

One hundred thousand citizens with voting rights, or three Regional Congresses shall have the power to call a 

referendum to repeal a law or a portion thereof. The referendum shall be validly held if at least fifty percent 

of those entitled to vote participate. The proposal shall be approved by the majority of the votes validly cast. 

STATE MILITIA 

98. State Militia 

The State militia shall be organised by law. The law may require compulsory service in the State militia. The 

law shall ensure internal democracy in the militia indicating how the exercise of constitutional rights may be 

limited so as to be compatible with military duties. 

The supreme command of the State militia shall vest in the Supreme Military Committee. The Supreme 

Committee shall be ' 

chaired by the Governor and consists of three civil members and three members of the militia appointed by the 

General Assembly in accordance with the law. 

The militia may be divided in subdivisions under different commands. 

Citizens of the State may participate in the armed forces of the Federal Republic of South Africa only on a 

voluntary basis. In case of war or of authorised mobilisation the State of KwaZulu/Natal shall conduct military 

proscription through the militia to supply armed forces to the Federal Republic of South Africa. 

The State shall not suppress the citizens’ right to bear arms, but may limit it in special cases and circumstances. 

EMERGENCY POWERS 

99. Emergency Powers



The Governor may declare an emergency in the State in determined areas of the State. The Declaration of 
Emergency shall provide a general indication of the type of emergency and shall indicate in general terms which 

powers and resources of the State, of the Regions, of the municipalities or of the citizenry the Govemnor intends 

to employ to respond to the emergency, how such powers and resources are expected to be employed and for 

how long, and other measures and actions the Governor intends to undertake. Within twenty four hours the 

Governor shall summon the General Assembly to a joint session to ratify the Declaration of Emergency. The 

General Assembly may modify the Declaration of Emergency. If the emergency is such that the General 

Assembly may not be summoned into session, the Declaration of Emergency shall be submitted to the 

Constitutional Court for approval. Should this not be possible the Declaration of Emergency shall be submitted 

for approval to the President of the Constitutional Court or the President of the Senate or the President of the 

House of Delegates in this order. 

The Governor shall modify the Declaration of Emergency to provide additional information, to detail the 

information previously provided and to report on the actions undertaken to respond to the emergency. 

The General Assembly or the Constitutional Court may terminate or modify the terms of the Declaration of 

Emergency at any time. The Governor may require that the General Assembly or the Constitutional Court 

meets behind closed doors to discuss any matter related to the emergency, and that the contents of the 

Declaration of Emergency be kept secret. 

Any action taken during a situation of emergency shall respect to the fullest extent possible under the 

circumstances the rights and liberties of the citizens of the State recognised and guaranteed in this constitution. 

CONSTITUTIONAL GUARANTEES 

100. 

101. 

Jurisdiction of the Constitutional Court 

The Constitutional Court shall have original and exclusive jurisdiction in the following matters: 

- review the constitutionality of the legislation of the State 

- review the constitutionality of the legislation of the Regions 

- resolution of conflicts between the legislation of the Regions and State legislation 

- resolution of conflicts between Regions 

- review the constitutionality of the federal legislation 

- resolution of disputes on the legitimacy of the exercise within the territory of the State of federal 

powers in matters reserved to the exclusive jurisdiction of the Federal Republic of South Africa. 

- resolution of conflicts between powers of the State 

- criminal charges against the Governor and the Ministers 

- validity and legality of collective bargaining agreements 

- verification of the democracy of the statutes of political parties 

- other matters as set forth in this constitution or in constitutional laws. 

Composition and operation of the Constitutional 

Court 

The Constitutional Court shall consist of fifteen members, three of whom shall be appointed by the Govemor, 

six by the General Assembly with resolution supported by two-thirds of the members of each house of the 

General Assembly, three by the Judicial Service Commission and three by the bar association. 

The Justices of the Constitutional Court are chosen among lawyers and advocates with more then twenty years’ 

professional experience, university law professors and higher court judges. The Justices may be foreign citizens. 

The Justices are appointed for ten years running from the day on which they assume office. The Justices shall 

not hold any other public office or exercise any other profession in the State or anywhere in the Federal 
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Republic of South Africa, and may not be renewed for another term. Upoa retirement the Justices shall not 

hold any public office in the State. 

The Constitutional Court may operate by committees of four or more Justices. The members of the 

Constitutional Court shall elect a Chief Justice for a three year term. The Constitutional Court may adopt its 

own rules of organisation and operation consistent with this constitution and any applicable constitutional law. 

The law may not regulate any matter related to the Constitutional Court. The Court may adopt rules to integrate 

its composition with additional members for the exercise of its jurisdiction on charges against the Governor and 

the Ministers. Such rules will determine the qualification, if any, of the additional members and their powers. 

While members of the Constitutional Court, Justices are immune from any criminal prosecution. Justices may 

be impeached for any reason by a resolution adopted by three fourths of the members of both houses of the 

General Assembly. Their salaries are set forth by the law and shall not be inferior to the salary of a Minister. 

The Constitutional Court drafts and proposes to the General Assembly its own budget. 

Access to the Constitutional Court 

Any issue of constitutionality of State or Regional laws, or legitimacy of actions or legislation of the Federal 

Republic of South Africa within the State, or democracy of the statutes of political parties or validity and 

legitimacy of a collective bargaining agreement raised by any of the parties to a case or controversy before any 

court which is not manifestly without foundation, shall be remanded to the Coastitutional Court for resolution. 

Political parties represented in the General Assembly, the Ombudsman as well as trade unions, civic and 

consumer groups, major media of mass communication and other social, religious and cultural formations 

registered with the Constitutional Court in accordance with its rules, may commence an action to declare the 

unconstitutionality of laws adopted by the State or the Regions or the illegitimacy within the State of actions 

or legislation of the Federal Republic of South Africa. One hundred members of a political party may 

commence an action to review the democracy of their political party statute. 

The Regions, the Federal Republic of South Africa, the Ombudsman and any power of the State may commence 

an action to resolve a conflict among government organisations. 

Decisions of the Constitutional Court shall declare null and void any act of the State or of the Regions, or a 

political party’s statute or a collective bargaining agreement which is in violation of the constitution, and shall 

declare to be ineffective in the territory of the State any action or law of the Federal Republic of South Africa 

which is in conflict with this constitution. The decision of the Constitutional Court may also mandate the rule 

of resolution of a conflict among the government’s organisations and powers. 

All decisions of the Constitutional Court shall have erga omnes retroactive effects and may provides rules to 

recognise rights meriting protection and which vested in good faith under norms declared null, void or 

ineffective. 

The Ombudsman 

The Ombudsman shall be independent and subject only to this Constitution and to the law. No public official 

shall interfere with the exercise of the Ombudsman’s functions or shall refuse full assistance as it may be 

needed. The Ombudsman’s salary are set forth by the law and shall not be inferior to the salary of a Minister. 

The office of the Ombudsman drafts and proposes to the General Assembly its own budget. 

The Ombudsman shall either be a judge, a lawyer or an advocate. The Ombudsman shall be appointed by 

General Assembly on the recommendation of the Judicial Service Commission. The Ombudsman shall hold 

office for a non -renewable six year term. The functions of the Ombudsman include the investigation of the 

complaints concerning violations of rights and freedoms, abuse or use for political purposes of power, 
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corruption and misappropriation of public monies, unfair, harsh, insensitive or discourteous treatment of anyone 

in the State by a public official, including police, defence forces and prison personnel, manifest injustice, or 

conduct of a public official which would properly be regarded as unlawful, oppressive or unfair. 

The Ombudsman shall have the power to take appropriate action to call for the remedying, correction and 

reversal of injustices and violations of laws and regulations through the most fair, proper and effective means, 

including: 

- negotiation and compromise between the parties concerned, 

- causing the complaint along with the Ombudsman’s findings to be reported to the superior of the 

offending party, 

- referring the matter to the Director of Public Prosecution, with a recommendation, 

= bringing proceedings in a competent Court for suitable remedies to secure the termination of the 

offending action or conduct, the compensation of the victims and/or the modification of the offending 

procedures, 

- bringing proceeding before the Constitutional Court to challenge the constitutionality of legislation, or 

before a court to challenge the validity of regulations, 

- reviewing laws in force before the enactment of this constitution to ascertain their consistency with the 

principles and provisions of this constitution so as to make recommendations to the Governor and the 

General Assembly. 

The Ombudsman shall have the power to compel the appearance of witnesses and the production of documents 

and records relevant to his or her investigation. The Ombudsman shall also have the power to cause anyone 

contemptuous of his or her subpoenas to be prosecuted before a competent Court. 

The Ombudsman shall submit an annual report to the General Assembly on the exercise of his or her powers 

and functions. 

The Ombudsman may be removed from office before the end of his or her term by the Governor acting on the 

recommendation of the Judicial Service Commission. The Ombudsman may be removed from office only on 

the grounds of mental incapacity or for gross misconduct. The Judicial Service Commission shall conduct the 

investigation and report to the Governor and the General Assembly. 

The Ombudsman shall empower assistant district Ombudsmen who shall serve in decentralised offices on the 

basis of districts designated by the Ombudsman with the aim of maximising the accessibility of the 

Ombudsman’s services and protection. 

AMENDMENT PROCEDURES 

Amendment Procedures 

This constitution may be amended by resolution adopted by two-thirds of the members of both houses of the 

General Assembly and ratified by the absolute majority of votes cast in a popular referendum. 

FINAL AND TRANSITIONAL PROVISIONS 

Transitional Government 

Upon the ratification of this constitution, the joint executive of the Natal province and the KwaZulu government 

shall become the Transitional Government and shall jointly exercise the ordinary administration of the State of 

KwaZulu/Natal until the new Government and General Assembiy are elected pursuant to this constitution. 
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106. 

107. 

108. 

109. 

110. 

Creation of the Regions 

Within six months from the time of the ratification of this constitution or from the opening of the General 

Assembly, whichever comes first, a Commission on Regionalisation shall be formed. The Commission shall 

have twenty one members appointed from a list of one hundred independent, qualified and reputable individuals 

prepared and approved by the General Assembly. The Govemnor shall appoint four members, the 

representatives of the trade, industry and labour, and the Judicial Commission shall appoint three members each, 

and four members shall be appointed by the General Assembly. One additional member shall be chosen by the 

members of the Commission so appointed and shall serve as the Commission’s chairperson. The members of 

the Commission shall elect a chairperson and adopt their own rules of organisation 

and operation. The Commission shall seek and solicit broad public participation, including but not limited to 

public hearings, and may commission studies and reports. 

Within nine months from its establishment the Commission on Regionalisation shall prepare a proposed 

subdivision of the State of KwaZulu/Natal into Regions to be approved by the General Assembly with a two- 

thirds majority of its members. The General Assembly has the power to request the Commission on 

Regionalisation to make any change to the proposed subdivision of the State as a condition of its approval of 

the subdivision. If by two-thirds majority the Commission refuses to make such changes, the General Assembly 

may approve the subdivision only on the basis of the concurrent positive advice of the Governor. 

The Commission should aim to create regional territories with an adequate tax and economic basis as well as 

development potential, and should also aim to respect existing cultural and socio-political territorial divisions, 

and ensure a proper and just balance amongst the various parts of the State's territory. The territory of each 

Region does not need to have similar dimensions. 

There shall be no fewer than nine Regions and no more than twenty one. In exceptional cases a Region may 

consist of one metropolitan area, provided that such Region has sufficient economic and population basis and 

that the creation of such Region does not adversely affect the economy of the surrounding areas. A Region 

consisting of one metropolitan area does not need to be divided into municipalities. 

Election of the Senate 

Until the Regions are established the election of the members of the Senate shall take place in the same forms 

and modalities prescribed for the election of the members of the House of Delegates by grouping three 

constituencies together so that the Senate shall have 117 members. 

Durban 

The law may authorise special exemptions from taxation and other requirements for the area of the port of 

Durban and the surrounding areas, and may authorise the establishment of a special basin authority. 

Properties of the Republic of South Africa in the State 

All properties located in the State of KwaZulu/Natal of which the ownership or control immediately prior to 

the time of adoption of this constitution vested in the Republic of South Africa or in any other body, statutory 

or otherwise, constituted by or for the benefit of the Republic of South Africa or any of its instrumentalities, 

shall be automatically transferred to and shall be vested in the State of KwaZulu/Natal. This shall include, but 

shall not be limited to, movable and immovable property whether tangible or intangible and any rights and 

interests therein, including but not limited to, equity positions, corporate shares, bonds and obligations, and 

options and warrants, wherever they might be located. 

State succession 

All laws, regulations and administrative actions in force in the territory of the State at the time of adoption of 

this constitution shall remain in force and shall be deemed adopted and ratified by the State of KwaZulu/Natal 
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provided that they are not in conflict with this constitution. However, the General Assembly may repudiate and 
declare null, void and ineffective for all purposes any action of the South Africa Government in the territory 

of the State of KwaZulu/Natal adopted prior to this constitution when such actions were contrary to the 

fundamental principles of this constitution. Unless otherwise regulated by the General Assembly, the effects 
of the repudiation shall be such as to restore the rights and privileges as if the repudiated action never existed. 

Fathers of the State Advisory Board 

The Members of the Joint Executive Authority of KwaZulu/Natal shall be life members of the Fathers of the 

State Advisory Board and shall be entitled to remuneration established by law and not inferior to that of a 

member of the General Assembly. They may run for other offices. The Fathers of the Staie Advisory Board 

may express recommendations to any of the powers of the State in any matter related to the implementation of 

this constitution. Additional members may be appointed by the Governor with the advice and consent of the 

General Assembly. 

Ratification of this Constitution and General Elections 

This constitution shall come into force the day of its ratification by a referendum approving this constitution with 

at least fifty one percent of the votes validly cast. Within sixty days from the ratification of this constitution 

the Transitional Electoral Commission shall call a general election to fill the electoral offices provided for in 

this constitution. The Transitional Electoral Commission shall determine the constituency for such election, 

prepare the electors’ lists and attend to all the other matters related to the election. The Transitional Electoral 

Commission shall consist of nine highly qualified individuals, two appointed by the KwaZulu government, two 

by the Joint Executive Authority, two by the Chamber of Commerce, two by the bar association, and one 

appointed by the other eight members. Should this not be possible, the Joint Executive Authority shall 

determine the composition of the Transitional Electoral Commission. 

Interpretation of this Constitution 

As used in this constitution inclusive language shall not necessarily be interpreted to the exclusion of similar 

language or situations. 
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association, and onc appointed by the other cight members 
Should this not be possible, the Joint Excecutive Authonty shall 
determine the composition of the Transitional Electoral Com- 
mission 

113. Interpretation of this Constitution 

As used in this constitution inclusive language shall not neces- 
sarily be interpreted to the exclusion of similar language or 
situations 

      

  

WHEREAS the KwaZulu Government intends 1o adopt the 
Constitution of the State of KwaZulu/Natal with the under- 
standing that with its final ratification the Constitution will 
become the supreme law of the land and shall stand as such 
regardless and in spite of whatever course the negotiations at 
central level will happen to take 

NOW THEREFORE the KwaZulu Legislative 
Assembly HEREBY 

RESOLVES that THE CONSTITUTION OF THE STATF 
OF KWAZULU/NATAL IS HEREBY approved by the 
KwaZulu Legislative Assembly as a document which will suide 
and prompt the process and its adoption by the JEA and 
ratification and empowerment by the South Afiican govern- 
ment, and it further 

RESOLVES that the Constitution of the State of KwaZulu/ 
Natal be provided with the broadest circulation possible and that 
seminars, debates and other forms of public scrutiny be pro- 
moted by all adequate forums including the Inkatha Institute and 
the IEP Information Centre, and it further 

RESOLVES that the Constitution of the State of KwaZulu/ 
Natal be forwarded for approval to the Joint Executive Author- 
ity which is hereby ed to fix a date on which a popular 
referendum will be held for final ratification of the Constitution, 
and 1o appoint a referendum committee to make such adjust- 
ments on the referendum date as they may deem necessary. 
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uch as to restore the nghts and privileges as iFthe repudhated 

action never existed 

111, Fathers of the State Advisory Board 

‘The Members ol the Joint Executive Authority ol KwaZulu/ 

Natal shall be life members of the Fathers o the State Advisory 

Board and shall be entitled to remunceration established by law 

and not inferior to that of’a member of the General Assembly 

They may run for other offices The Fathers of the State 

Advisory Board may express recommendations to any of the 

powers of the State nany matter related to the implementation 

of this constitution  Additional members may be appointed by 

the Governor with the advice and consent ol the General 

Assembly 

112. Ratification of this Constitution and General 

Elections 

I'his constitution shall come into force the day ofits ratification 

by a referendum approving this constitution with at least fifty 

one percent of the votes validly cast Within sixty days fromthe 

ratification of this constitution the Transitional L:lectoral Com- 

mission shall call a general election to fill the clectoral offices 

provided for in this constitution  The Transitional Electoral 

Commission shall determine the constituency for such election, 

prepare the electors’ lists and attend to all the other matters 

related to the election. The Transitional L:lectoral Commission 

shall consist of nine highly qualificd individuals, two appointed 

by the KwaZulu government, two by the Joint Executive 

Authority, two by the Chamber of Commerce, two by the bar 
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surrounding areas, and may authorize the establishment of a 

special basin authority 

109. Properties of the Republic of South Africain the State 

All properties located in the State of KwaZulu/Natal of which 

the ownership or control immediately prior to the time of 

adoption of this constitution vested in the Republic of South 

Africa or in any other body, statutory or otherwise, constituted 

by or for the benefit of the Republic of South Africa or any of 

its instrumentalities, shall be automatically transferred to and 

shall vest in the State of KwaZulu/Natal. This shall include, but 

shall not be limited to movable and immovable property whether 

tangible or intangible and any rights and interests therein, 

including but not limited to equity positions, corporate shares, 

bonds and obligations, and options and warrants, wherever they 

might be located. 

110. State succession 

All laws, regulations and administrative actions in force in the 

territory of the State at the time of adoption of this constitution 

shall remain in force and shall be deemed adopted and ratified 

by the State of KwaZulu/Natal provided that they are not in 

conflict with this constitution. However, the General Assembly 

may repudiate and declare null, void and ineffective for all 

purposes any action of the South Africa Government in the 

" territory of the State of KwaZulu/Natal adopted prior to this 

constitution when such actions were contrary to the fundamen- 

tal principles of this constitution Unless otherwise regulated by 

the General Assembly, the effects of the repudiation shall be 

74   
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¢ ‘The Commission should aim to create regional territories 

with an adequate tax and cconomic basis as well as 

development potential, and should also aim to respect 

existing cultural and socio-political tertitorial divisions, 

and ensure a proper and just Balance amongst the various 

parts of the State’s territory The territory of cach Region 

does not need to have similar dimensions 

d There shall be no less than nine Regions and no more than 

twenty one. In exceptional cases a Region may consist of 

one metropolitan area, provided that such Region has 

sufficient economic and population basis and that the 

creation of such Region does not adversely aflect the 

economy of the surrounding arcas - A Region consisting 

of one metropolitan area does not need to be divided into 

municipalities 

107. Election of the Senate 

Until the Regions are established the election of the members of 

the Senate shall take place in the same forms and modalitics 

prescribed for the election of the members of the House of 

Delegates by grouping three constituencices together so that the 

Senate shall have 117 members 

108. Durban 

The law may authorize special exemptions from taxation and 

other requirements for the arca of the port of Durban and the 
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bly, which ever comes first, a Commission on 

Regionalization shall be formed. The Commission shall 

have twenty one members appointed from a list of one 

hundred independent, qualified and reputable individuals 

prepared and approved by the Genef "Assembly.  The 

Governor shall appoint four members, the representatives 

of the trade, industry and labour, and the Judicial Commis- 

sion shall appoint three members each, and four members 

shall be appointed by the General Assembly. One addi- 

tional member shall be chosen by the members of the 

Commission so appointed and shall serve as the Commis- 

sion’s chairperson The members of the Commission shall 

elect a chairperson and adopt its own rules of organization 

and operation The Commission shall seek and solicit 

broad public participation, including but not limited to 

public hearings, and may commission studies and reports 

Within nine months from its establishment the Commis- 

sion on Regionalization shall prepare a proposed subdivi- 

sion of the State of KwaZulu/Natal into Regions to be 

approved by the General Assembly with two-third major- 

ity of its members. “The General Assembly has the power 

to request the Commission on Regionalization to make 

any change to the proposed subdivision of the State as a 

condition of its approval of the subdivision If by two 

thirds majority the Commission refuses to make such 

changes, the General Assembly may approve the subdivi- 

sion only on the basis of the concurrent positive advice of 

the Governor.     

07 Powers of the Federal Republic of South Alrica 

68  Powers of the Regions 

THE LEGISLATURE 

69 The General Assembly 

70 Powers of the General Assembly 

71 Legislative ler 

72 Prvileges and immunitics 

THE EXECUTIVE 

73  The Governor 

74 The Government 

THE JUDICIARY 
75 Independence of the Judiciary 

76 Judicial Service Commission 

77 The Supreme Court 

78.  Specialized Courts 

79.  Prosecutors 

ECONOMIC PROVISIONS 

80. Balanced Budget 

81. Banking 

82 Privatization Commission 

REGIONS AND MUNICIPALITIES 

83  The organs of the Region 

84  Coordination befween State and Regions 

85  Dissolution of the Regional Congress or Government 

86 Modification of the Region’s boundaries 
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87  Mumcipalities 

88 Modilication of the Municipality’s boundaries ' AMENDMENT PROCEDURES 

OTHER POWERS OF THE STATE 

89  The Independent Auditor General 

90  The Civil Service Commission 

91  Electoral Commission 

92 Regulatory Reliel Commission 

93 Liconomic Development Commission 

94 Environmental Commission 

95 Consumer Affairs Commission : 

Lgnm R, FINAL AND TRANSITIONAL PROVISIONS 

104. Amendment Procedures 

T'his constitution may be amended by resolution adopted by two 

thirds of the members of both houses of the General Assembly 

and ratiticd by the absolute majority of votes cast in a popular 

referendum. 

REFERENDUM 

07  Referendum 

10S. ‘Transitional Government 

ATE MILITI 
Upon the ratification of this constitution, the joint excecu- 

Zgl A Stalc l:/iillili;\ 
tive of the Natal pr(y)\"incg a'md the KwaZulu government 

shall become the Transitional Government and shall 

jointly exercise the ordinary administ ration of the State of 

KwaZulu/Natal until the new Government and General 

Assembly are elected pursuant to this constitution. 
EMERGENCY POWERS 

99  Emergency Powcers 

CONSTITUTIONAL GUARANTEES 

100 Jurisdiction of the Constitutional Court 

101 Composition and operation of the Constitutional Court 

102 Access to the Constitutional Court 

103 The Ombudsman 

Within three months from the time of ratification of this 

constitution the Transitional Government shall call the 

general elections 

Creation of the Regions 

AMENDMENT PROCEDURES 

104 Amendment Procedures 

Within six months from the time of the ratification of this 

constitution or from the opening of the General Assem- 

i Sy ~ 19 1y 1393         
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ciples and provisions of this constitution so as to make 

recommendations to the Governor and the General As- 

sembly 

The Ombudsman shall have the power to compel the 

appearance of witnesses and the production of documents 

and records relevant to his or her investigation. The 

Ombudsman shall also have the power to cause anyone 

contemptuous of his or her subpoenas to be prosecuted 

before a competent Court 

The Ombudsman shall submit an annual report to the 

General Assembly on the exercise of his or her powers and 

functions. 

The Ombudsman may be removed from office before the 

end of his or her term by the Governor acting on the 

recommendation of the Judicial Service Commission. The 

Ombudsman may only be removed from office on the 

grounds of mental incapacity or for gross misconduct 

The Judicial Service Commission shall conduct the inves- 

tigation and report to the Governor and the General 

Assembly 

The Ombudsman shall empower assistant district Om- 

budsmen who shall serve in decentralized offices on the 

basis of districts designated by the Ombudsman with the 

aim of maximizing the accessibility of the Ombudsman’s 

services and protection. 
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105 

100 

107 

108 

109 

110 

11 

112 

113 

Transitional Government 

Creation of the Regions 

Flection of the Senate 

Durban 

Propetties of the Republic of"South Alrica in the State 

State succession 

IFathers of the State Advisory Board 

Ratification of this Constitution and General Elections 

Interpretation of this Constitution 

X 

I3 ) ; 

1333 

  

  

 



  

  

2 
man include the mvestugation of the complaints coneern- 

g violations ol nights and freedoms, abuse or use for 

political purposes of power, cotruption and misappro- 

priation ol public monies, untair, harsh, insensitive or 

discourteous treatment ofanyone in the State by a pubhc 

official, including police, defence forces and prison per- 

sonnel, manifest injustice, or conduct of a public oflicial 

which would properly be regarded as unlawlul, oppres- 

sive or unlair 

The Ombudsman shall have the power to take appropriate 

action to call for the remedying, correction and reversal 

olinjustices and violations ofTaws and regulations through 

the most fair, proper and elfective means, including 

negotiation and compromise between the parties con- 

cerned, 

causing the complaint along with the Ombudsman’s 

findings to be reported to the superior of the offending 

party, 

referring the matter to the Director of Public Prosecution, 

with a recommendation, 

bringing proceedings in a competent Court for suitable 

remedies to secure the termination of the offending action 

or conduct, the compensation of the victims and/or the 

modification of the offending procedures, 

bringing proceeding betore the Constitutional Court to 

challenge the constitutionality of legislation, or before a 

court to challenge the validity of regulations, 

reviewing laws in force belore the enactment of this 

constitution to ascertain thew consistency with the prin- 

15 1iy 1993 
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political party’s statute or a collective bargaining agree- 

ment which are in violation of the constitution, and shall 

be ineflective in the territory of the State any action or law 

of the Federal Republic of South Africa which is in 

conflict with this constitution. The decision of the 

Constitutional Court may also mandate the rule of reso- 

lution of a conflict among the government’s organiza- 

tions and powers 

All decisions of the Constitutional Court shall have erga 

omnes retroactive ceflects and may provides rules to 

recognize rights meriting protection and which vested in 

good faith under norms declared null, void or ineffective 

The Ombudsman 

The Ombudsman shall be independent and subject only to 

this Constitution and to the law  No public official shall 

interfere with the exercise of the Ombudsman’s functions 

or shall refuse full assistance as it may be needed The 

Ombudsman’s salary are set forth by the law and shall not 

be inferior to the salary of a Minister. The office of the 

Ombudsman drafls and proposes to the General Assem- 

bly its own budget 

The Ombudsman shall either be a judge, a lawyer or an 

advocate. The Ombudsman shall be appointed by General 

Assembly on the recommendation of the Judicial Service 

Commission. The Ombudsman shall hold oflice for a non 

-renewable six year term The functions of the Ombuds- 
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THE CONSTITUTION OF THE STATE 

OF KWAZULU/NATAL 

PREAMBLE 

We, the people of Natal and KwaZualu, mindful of our 

unique and diverse heritage, inspired by the desire to 

secure the blessings of democracy, freedomand pluralism 

for our and future generations, respecting the equality of 

all men and women, recognizing the right of people to 

organize themselves inautonomy and independence at all 

levels of socicty, desiring to ensure that individual rights 

and liberties are accompanied by obligations of social 

solidarity to others, determined to guarantee that the 

rights of all people are protected both as individuals and 

members of social and cultural formations, do now ordain 

and establish this constitution for the State of KwaZulu/ 

Natal to provide the people of KwaZualu/Natal with a 

government to serve their individual and collective needs, 

wants and aspirations 

FUNDAMENTAL PRINCIPLES 

Inherent Rights and Obligations 

1 

I'he State of KwaZulu/Natal acknowledges and recog- 

nizes that all individuals have the natural right to life, 

' B g . 
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liberty and the pursuit ol happiness. and to the enjoyment 

of the rewards ol their own industry, that all individuals 

are equal and entitled to equil nghts, opportumtics and ‘ 

protection under the Taw, and that all individuals have ‘ 

corresponding obligations to the State and a general 

obligation of social responsibility to the people of the 

State 

Source of Government 

All political power is inherent in the people. All govern- 

ment originates with the people, is found only upon then 

will_and is instituted only for the good of the people as a 

whole  Government shall respect and encourage the 

exercise of the power of the people 1o organize and 

regulate their interests autonomously 

Relationship with the Federal Republic of South 

Aflrica 

The State of KwaZulu/Natal is a sovereign member state 

of the Federal Republic of South Afiica The State of 

KwaZulu/Natal recognizes its obligations toward the 

I'ederal Republic of South Afiica and the other member 

states of the Federal Republic of South Africa inso lar as 

they do not infringe upon the rights, powers and hberties 

guaranteed by this constitution to the citizens of Natal/ 

KwaZulu and to the State of KwaZulw/Natal  The 

sovereignty of the State of KwaZulu/Natal as asserted 

under this constitution is indivisible, inalicnable and 

untransferable 

8]
     

  

102. Access to the Constitutional Court 

i Any issuc of constitutionality ol State ¢ 1 Regional laws, 

or legitimacy of actions or legislation of the Federal 

Republic of South Afiica within the State, o democracy 

of the statutes of political partics or validity and eptin- 

macy ol a collective bargaining agreement raised by any 

ol the parties 1o a case or controversy before any court 

which is not manifestly without foundation, shall be 

demanded to the Constitutional Court for resolution. 

b Political parties represented in the General Assembly, the 

Ombudsman as well as trade unions, civic and consumer 

groups, major media ol mass communication and other 

social, religious and cultural formations registered with 

the Constitutional Court inaccordance withits rules, may 

commence an action to declare the unconstitutionality of 

laws adopted by the State or the Regions or the illegiti- 

macy within the State ol actions or legislation of the 

I'ederal Republic of South Afiica: One hundred members 

of a political party may commence an actionto review the 

democracy of their political party statute 

C The Regions, the FFederal Republic of South Aflrica, the 

Ombudsman and any power ol the State may commence 

an action to resolve a contlict among government o1 gani- 

zations 

d Decisions of the Constitutional Court shall declare null 

and void any act of the State or of the Regions, or a 

18 -Fiy 1593 
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stonal experience. umversity law professors and higher court 
Judges The Justices may be foraign citizens 

The Justices are appomted for ten years running from the day 
on which they assumce office. The Justices shall not hold any 
other public office or cxercise any other profession i the State 
or anywhcre in the Federal Republic of South Africa, and may 
not be renewed for another term. Upon retirement the Justices 
shall not hold any public office in the State 

The Constitutional Court may operate by committees of four 
or morc Justices. The members of the Constitutional Court 
shall clect a Chief Justice for a three year term The Constitu- 
tional Court may adopt its own rules of organization and 
operation consistent with this constitution and any appl- 
cable constitutional law. The law may not regulate any 
matter related to the Constitutional Court. The Court 
may adopt rules to integrate its composition with addi- 
tional members for the exercise of its jurisdiction on 
charges against the Governor and the Ministers. Such 
rules will determine the qualification, if any, of the 
additional members and their powers. 

While members of the Constitutional Court, Justices are 
immune from any criminal prosecution. Justices may be 
impeached for any reason by a resolution adopted by three 
fourths of the members of both houses of the General 
Assembly. Their salaries are set forth by the law and shall 
not be inferior to the salary of a Minister. The Constitu- 
tional Court drafts and proposes to the General Assembly 
its own budget 

66     
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Territory 

The termtory of the State of KwaZulu/Natal is indivisible 
andinalicnable The StateofKwaZulu/Natal shall engage 
m negotiations with the other states of the Federal 
Republic of South Afiica and with the Federal Republic 
of South Africa to increase its territory so as to include 
arcas which are historically, culturally and socio-cco- 
nomically strictly connected to the territory of the State 
of KwaZulu/Natal - The territory of the state includes 
terrtorial waters 

State’s Unity 

The State of KwaZulu/Natal is one and indivisible  The 
powers of the State shall be excrcised through the State 
and the Regions as set forth in this constitution The State 
and the Regions shall encourage and promote decentrali- 
zation of their powers and delegation to local govern- 
ments 

Citizenship 

All Citizens of the Federal Republic of South Afiica 
residing in Natal or in KwaZulu shall be citizens of the 
State of KwaZulu/Natal No citizen of KwaZulu/Natal 
shall be deprived of citizenship except in such cases as 
they may be listed in the laws of the State and based on 
voluntary re’inquishmcm The General Assembly may 
grant citizenship in special cases. A resident of the State 

19 KAY 1993 
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shall be anyone who has been lawtully domiciled i the 

State for over six months 

Language : 

The oflicial languages of the State of KwaZulu/Natal shall 

be English, Zulu and Afnkaans  The State shall protect 

and encourage the use of languages other than the official 

languages  Nothing in this constitution shall prohibit the 

use ol any other language as a medium of instruction in 

private schools or in schools subsidized or financed by the 

State, or the Regions or by the Federal Republic of South 

Africa, subject to comphance with such requirements as 

may be imposed by law 1o ensure proficiency of the 

oflicial languages or for pedagogic reasons. In units of 

local government where considerable portions of the 

population speak a language other than English, Zulu and 

Afiikaans a different language may be used as an addi- 

tional official language under conditions and in a manner 

to be determined by law 

State’s Symbols 

The coat ol arms, the flag and the anthem of the State of 

KwaZulu/Natal shall be determined by a law adopted by 

a two thirds majonty of the General Assembly 

State’s obligations 

The State of KwaZulu/Natal shall ensure internal secunity 

and safety, promote balanced economic development,       

101. 

review the constitutionality of' the legislation of the State 

review constitutionality of the legislation of the Regions 

resolution of conflicts between the legislation of the 

Regions and State legislation 

resolution of conflicts between Regions 

review constitutionality of the federal legislation 

resolution of disputes on the legitimacy of the exercise 

within the terntory of the State of federal powers in 

matters reserved to the exclusive jurisdiction of the 

Federal Republic of South Africa 

resolution of contlicts between powers of the State 

criminal charges against the Governor and the Ministers 

validity and legality of collective bargaining agreements 

verification of the democracy of the statutes of political 

parties 
other matters as set forth in this constitution or n 

constitutional laws 

Composition and operation of the Constitutional 

Court 

The Constitutional Court shall consist of fifteen members, 

three of whom shall be appointed by the Governor, six by 

the General Assembly with resolution supported by two 

thirds of the members of cach house of the General 

Assembly, three by the Judicial Service Commussion and thiee 

by the bar association 

The Justices of the Constitutional Court are chosen among 

lawyers and advocates with more then twenty years profes- 
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'100.   

for approval - Should this notbe possible the Declaration 

of Emergency shall be submitted for approval to the 

President of the Constitutional Court or the President of 

the Senate or the President of the House of Delegates in 

this order. 

The Governor shall modify the Declaration of Emergency 

to provide additional infor mation, to detail the informa- 

tion previously provided and to report on the actions 

undertaken to respond to the emergency 

The General Assembly or the Constitutional Court may 

terminate or modify the terms of the Declaration of 

Emergency at any time. The Governor may require that 

the General Assembly or the Constitutional Court meets 

behind closed doors to discuss any matter related to the 

emergency, and that the contents of the Declaration of 

Emergency be kept secret 

Any action taken during a situation of emergency shall 

respect to the fullest extent possible under the circum- 

stances the rights and liberties of the citizens of the State 

recognized and guaranteed in this constitution. 

CONSTITUTIONAL GUARANTEES 

Jurisdiction of the Constitutional Court 

The Constitutional Court shall have original and exclu- 

sive jurisdiction in the following matters 

064     
10. 

d 

foster social development, guarantee em monmental and 

consumer protection, ensure health services, cducation 

and welfare for its citizens, constantly strive to improve 

the quality of lite of all people i the State, preserve and 

protect the State’sreligious, linguistic and ethme heritage 

and cultural diversity, nourish the people’s right to the 

pursuance of happiness both as individuals and as mem- 

bers of their social formations, protect the fannly, extend 

special protection to maternity and paternity and to the 

childien, extend special protection for women, the disad- 

vantaged and less privileged portions ol the population, 

and strive in its actions and policies to achieve social 

justice in accordance with the principles of this constitu- 

on 

Fquality 

All citizens of the State of KwaZuluw/Natal have cqual 

social dignity, shall be equal before the law and shall share 

an equal right of access to political, social and economic 

opportunities irrespective ol sex, race, colour, sexual 

orientation, language, traditions, creed, religion, political 

afMiliation and belief, and social and personal status 

The State of KwaZulu/Natal shall remove social and 

economic hindrances which operate as a factual limitation 

on the freedom and equality of all its citizens, prevent their 

human and social growth and diminish their equal access 

to political, ecbnomic and social opportunitics - For this 

purpose the State of KwaZulu/Natal may take measures 

13 i..7 1593 
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12. 

13. 

in favour of segments of the population requiring spectal 

assistance 

Rule of Freedom 

All conduct and activities which are not prohibited shall 

be permitted  The State ol KwaZulu/Natal may prohibit 

and regulate conduct and activities for a demonstrable 

State’s interest founded on public interests and welfare 

Federal Law 

All statutes and regulations validly adopted by the Federal 

Republic of South Africa as well as international law as 

recognized by the Federal Republic of South Afiica shall 

have immediate force and effect in the State of KwaZulu/ 

Natal in so far as they are not inconsistent with this 

constitution 

Traditional and Customary Rules 

The State of KwaZulu/Natal shall recognize and protect 

the application of traditional and customary rules not 

inconsistent with the principles and provisions of this 

constitution in all matters left to the autonomy of indi- 

viduals and that of social and traditional formations to 

which individuals belong on a voluntary basis or from 

which they have not dissociated themselves ina manner 

prescribed by law . Traditional and customary rules are 

produced in accordance with the rules and the sources 

governing their production and shall not be modified or 

0 
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d Citizens of the State may participate in the armed forces 

of the Federal Republic of South Africa only ona volun- 

tary basis Incasc ol war orofauthonzed mobilization the 

State of KwaZulu/Natal shall conduct military proscrip- . 

tion through the militia to Supply armed forces 1o the 

I'ederal Republic of South Afiica 

e The State shall not suppress the citizens” right to bear 

arms, but may limit it in special cases and circumstances 

EMERGENCY POWERS 

99. Emergency Powers 

a The Governor may declare an emergency in the State on 

in determined areas of the State. The Declaration of 

Emergency shall provide a general indication of the type 

of emergency and shall indicate in general terms which 

powers and resources of the State, of the Regions, of the 

municipalities or of the citizenry the Governor intends to 

employ to respond to the emergency, how such powers 

and resources are expected 1o be employed and for how 

long, and other measures and actions the Governor 

intends to undertake  Within twenty four hours the 

Governor shall summon the General Assembly to ajoint 

session to ratify the Declaration ol Emergency. The 

General Assembly may modity the Declaration of Emer- 

gency 11 the emergency is such that the General Assem- 

bly may not be summoned into session, the Declaration ol 

L:mergency shall be submitted to the Constitutional Court 
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REFERENDUM 

97. Referendum 

One hundred thousand citizens with voting rights, or 

three Regional Congresses shall have the power to call a 

referendum to repeal a law or a portion thereof  The 

referendum shall be validly held if at least fifty percent of 

those entitled to vote participate. The proposal shall be 

approved by the majority of the votes validly cast 

STATE MILITIA 

98. State Militia 

The State militia shall be organized by law  The law may 

require compulsory service in the State militia.- The law 

shall ensure internal democracy in the militia indicating 

how the exercise of constitutional rights may be limited so 

as 1o be compatible with military duties. 

The supreme command of the State militia shall vestin the 

Supreme Military Committee. The Supreme Committee 

shall be chaired by the Governor and consists of three civil 

members and three members of the militia appointed by 

the General Assembly in accordance with the law 

The militia may be divided in subdivisions under different 

commands 
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14. 

repealed by the faw  Traditional or customary laws shall 

not have territorial application unless so authorized by 

law. in which case they shall be subject to the law to the 

extent that they apply to individuals who do not share in 

such tradition or custom  All traditional and customary 

law shall be collected and published by a committec of the 

General Assembly working in conjunction with the af- 

fected mterests 

Supremacy of the Constitution 

This constitution shall be the supreme law of the State and 

shall be applicd and enforced to the fullest extent possible 

in all judicial and administrative procedures as well as in 

interpersonal relations under the control of the State of 

KwaZulu/Natal ' 

FUNDAMENTAL RIGHTS 

1S. Individual and Collective Rights 

I'undamental rights are recognized and shall be protected 

both in their individual as well as in their collective 

exercise, and they imply the right to establish institutions, 

adopt rules of conduct and regulate interests which are 

instrumental to the collective exercise of such rights -~ All 

powers established and recognized under this constitu- 

tion shall protect and nourish the exercise of these rights 

and respect and foster their collective exercise 
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17. 

18. 

Justiciability of rights 

Allnights and freedoms recognized and guaranteed under 

this constitution shall be justiciablg g the fullest pracuical 

and reasonable extent  In case of d viglation of the rights 

and ficedoms recognized and guaranteed under this 

constitution any aggrieved party shall be entitled 1o be 

heard by a court of record on the basis of urgency and, 

upon showing a prima face violation of rights, shall be 

granted preliminary relief pending the final disposition of 

the case 

Limits on the exercise of the rights 

The law may imposc reasonable restrictions on the exer- 

cise of the rights set forthin this constitution to protect the 

rights of others and for compelling reasons ol public 

interest However, insucha case the law must respect the 

essential content of the rights, and the limitation on the 

exercise of the right must not have the practical eflect of 

preventing or deterring the free exercise of the rights in 

their reasonable manifestations 

Physical and psychological integrity 

The physical and psychological integrity ofany individual 

shall be inviolable. No one shall be authorized to infhct 

any type of violence on another individual or to take a life 

Capital punishment and any form of physical or psycho- 

logical torture and punishment shall not be allowed 
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96. 

(2. 
“I'he Commission shall have the power to deternine the 

requirements for product labelling including product 

information and warnings 

The Commission may be delegated by the State or* 

regional legislature to set prices and rates for services and 

products rendered in conditions of natural monopoly 

Any immediately adversely aflected interest may seck 

judicial review of any decision of the Commission 

The Consumer Aflairs Commission shall prepare a yearly 

report on the status of consumer protection expressing 

any applicable recommendations, and may provide testi- 

mony in the General Assembly and Regional Congresses 

as required 

Other Powers 

Individuals and social, cultural, religious and political 

formations when exercising their powers or their au- 

tonomy within the freedom and liberties recognized and 

guaranteed by this constitution, shall have equal standing 

as the powers of the State and the Regions 
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able natural resources, the degradation and destruction of 

ccosystems and the failure to protect the beauty and 

character of the State 

The Environmental Comnussion shall prepare a yearly 

report on the status of the environment in the State 

expressing any applicable recommendations, and may 

provide testimony in the General Assembly and Regional 

Congresses as required 

Consumer AfTairs Commission 

The Consumer Affairs Commission shall consist of thir- 

teen members, two appointed by the Governor, three by 

the General Assembly, two by Judiciary Commission, two 

by the Chamber of Commerce and four by representatives 

of consumer groups registered with the General Assem- 

bly and convened for this purpose by a committee of the 

General Assembly The members of the Commission shall 

be qualified experts on consumer protection, environ- 

mental problems or social sciences 

The Consumer Affairs Commission shall investigate mat- 

ters related to the protection of consumers, and may 

introduce legislation at State and regional level to protect 

consumers  Of its own power the Commission may 

request that general terms and conditions of adhesion 

contracts be negotiated with and approved by the Com- 

mission as a condition of their validity and enforceability 

60     

19. 

No one shall be submitted to unusual or cruel punishment 

and all punishments shall aim at the personal and social 

rehabilitation of the person  During imprisonment juve- 

nile delinquents shall be kept separate from other delin- 

quents and so shall men from women  Failure by a public 

oflicial to report any and all instances of physical or 

psychological violence ona person deprived of his or her 

liberty shall be a criminal oflence 

Freedom of communication 

All persons shall be free to express and communicate their 

thought in private and in public, in oral, written, visual or 

any other fashion, and to establish institutions for such a 

purpose  All forms of censorship or limitation on the 

contents ol such communications shall be prohibited 

Limitations on the contents of commercial speech may be 

imposed to guarantee the truth and the fairness of the 

representations made 1o consumers and to ensure fair 

competition, provided that there shall be no prohibition of 

comparative advertising 

Iimitations on the form of communication may be im- 

posed as to time, place and manner so as to protect and 

respect the rights of others and compelling public inter- 

ests, but not to the extent that the limitation on the forms 

communication becomes a limitation on the contents 

thereof ; 
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20. 

21. 

No one shall be compelled duectly or indirectly to dis- 

close or express s or her adeology, creed, rehigious 

belhiel, or pohtical opimons 

Freedom of Religion 

Rehigious ticedoms are recogmzed and shall be guaran- 

teced  Everyone shall have the rnight to profess and 
promote his or her religion or belief, and to establish 

institutions and organize activities for this purpose  The 

State of KwaZulu/Natal shall not take any action support- 

ing or endorsing any particular religious beliet or confes- 

sion or conditioning the exercise of religious freedom to 

any requirement, and shall promote conditions for the 

cqual and free exercise of all religions and beliefs in the 

State ' 

Liberty 

No one shall be deprived of his liberty without cause and 

due process of law.  Unwarranted arrest and detention 

shall be allowed only on the basis of probable cause 

related to an offence punishable by imprisonment. Any- 

one arrested or detained shall be informed of his or her 

rights in a language that he or she understands, shall be 

informed of the reasons for the arrest and detention with 

anindication of the charges, and shall have a court hearing 

within twenty four hours from the time ofhis or her arrest, 

afier which the detention may continue only by court 

order based on factually corroborated allegations 

10 

  

    

94. 

(e ) 

status ol the cconomy, and on toresecable economic and 

technological trends at State, national and international 

level 

The Regulatory Reliet Commission may prepare or com- 

mission additional reports on cconomic and financial 

matters and may provide testimony in the General Assem- 

bly and Regional Congresses as required 

Environmental Commission 

The Environmental Comnussion shall consist of thirteen 

members, two appointed by the Governor, three by the 

General Assembly, two by the Judiciary Commission, two 

by the Chamber of Commerce and four by representatives 

of environmental groups registered with the General 

Assembly and convened for this purpose by a committee 

of the General Assembly  The members of the Commis- 

sion shall be qualified experts on environmental sciences 

or social sciences 

The Commission shall investigate matters related to the 

protection of the natural and human environment, may 

introduce legislation at State and regional level to protect 

and enhance the quality of the natural and human environ- 

ment, and may make recommendations to the State and 

Regional Departments of the Environment. 

The Comnussion shall investigate and report on com- 

plaints concerning the improper utilization of non-renew- 
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The Regulatory Reliel Commission may prepare reports 

of the regulatory matters expressing any applhicable rec- 

ommendations, and may provide testimony inthe General 

Assembly and Regional Congresses as required 

Economic Development Commission 

The Economic Development Commission shall consist of 

thirteen members, two appointed by the Governor, three 

by the General Assembly, two by the Civil Service 

Commission, two by the Chamber of Commerce, two by 

representatives of consumer groups and two by repre- 

sentatives of the trade unions registered with the General 

Assembly and convened for this purpose by a committee 

of the General Assembly. The members of the Commis- 

sion shall be qualified experts in economics, finance, 

business management and futurism. 

The Economic Development Commission shall prepare a 

State wide plan of cconomic development of the State and 

assistance to businesses to be implemented through leg- 

islation and administrative activities of the State and the 

Regions. The Commission shall monitor the implemen- 

tation of the plan as approved by the State and the Region 

and recommend modifications and adjustments as neces- 

sary 

The Economic Development Commission shall prepare 

and submit to the General Assembly a yearly report onthe 
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Anyone detained or accused has the right to remain silent. 

Anyone detained or charged with an oflence punishable 

by imprisonment has the right to consult counsel, and il he 

or she can not afford one the court shall appoint one at 

government expense  There shallbea right to counsel in 

any and all proceedings in which the accused participates 

Detention prior to sentencing shall be limited to cases 

established by law and shall not exceed three months 

Anyone detained, arrested or condemned unlawfully shall 

have the right to be rehabilitated, to receive indemnifica- 

tion and other rights determined by law 

Any government authority shall informanyone whos the 

subject of an investigation for any reason 

No one may be tried twice for the same conduct. No one 

shall be charged for a conduct which at the time was not 

an offence, nor shall a penalty be imposed exceeding that 

which was applicable at the time when the offence was 

committed. There shall be no analogical or retroactive 

interpretation of criminal law 

Anyone has the right to a speedy, openand public trail and 

(o confront his or her accusers at trial. All trials shall be 

based on the accusatory principle and shall be subject to 

the right to appeal on the grounds of error of law. 
1 

No one shall be removed from the authority of the judge 

with jurisdiction over the specific offence at the time the 
Fld. St L 18 LAY 1343 

I A 

i   

  
 



  

  

  

The Regulatory Reliel Commission may prepare reports 

of the regulatory matters expressing any applicable rec- 

ommendations, and may provide testimony inthe General 

Assembly and Regional Congresses as required 

I-conomic Development Commission 

The Economic Development Commuission shall consist of 

thirteen members, two appointed by the Governor, three 

by the General Assembly, two by the Civil Service 

Commuission, two by the Chamber of Commerce, two by 

representatives of consumer groups and two by repre- 

sentatives of the trade unions registered with the General 

Assembly and convened for this purpose by a committee 

of the General Assembly  The members of the Commis- 

sion shall be qualified experts in economics, finance, 

business management and futurism 

The Economic Development Commission shall prepare a 

State wide plan of economic development of the State and 

assistance to businesses to be implemented through leg- 

islation and administrative activities of the State and the 

Regions. The Commission shall monitor the implemen- 

tation of the plan as approved by the State and the Region 

and recommend modifications and adjustments as neces- 

sary 

The Economic Development Commission shall prepare 

and submit to the General Assembly a yearly report onthe     

Anyone detained or accused has the night to remain silent 

Anyone detained or charged with an oflence punishable 

by imprisonment has the right to consult counsel, and ifhe 

or she can not aftord one the court shall appoint one at 

government expense  There shall be a night to counsel in 

any and all proceedings in which the accused participates 

Detention prior to sentencing shall be himited to casces 

established by law and shall not exceed three months 

Anyone detained, arrested or condemned unlawfully shall 

have the right to be rehabilitated, to receive indemnifica- 

tion and other rights determined by law 

Any government authority shall informanyone who s the 

subject of an mvestigation for any reason. 

No one may be tried twice for the same conduct. No one 

shall be charged for a conduct which at the time was not 

an oflence, nor shall a penalty be imposed exceeding that 

which was applicable at the ime when the offence was 

committed  There shall be no analogical or retroactive 

mterpretation of crininal law 

Anyone has the right to a speedy, open and public trail and 

to confront his or her accusers at trial -~ All trials shall be 

based on the accusatory principle and shall be subject to 

the right to appeal on the grounds of error of law 

No one shall be removed from the authority of the judge 

with jurisdiction over the specific offence at the ime the 

19 §..7 
1 A 

  

     



22 
    

  

oflence was committed  There shall be no special or post 

Juctojudges Any accused person has the right to be tiied 

i an impartial, independent and competent court - Any- 

one shall be presumed not guilty u}uil proven guilty 

Travel and movement 

L:veryone shall have the right to travel, move and reside 

within or outside the State.  No government policy 

forcing the relocation of people shall be allowed  Any 

citizen of the Federal Republic of South Africa shall have 

the right to take domicile in the State 

Privacy 

Everyone shall have the right to the protection ol'privacy, 

ol his or her personal life, of his or her domicile, and to 

protection of his or her personal dignity and reputation 

A" private communications and all aspects ol private life 

shall be protected Search and seizure may be allowed 

only on the basis of a warrant issued on the basis of 

corroborated allegations, and in the cases and with the 

guarantees established by the law. Personal search shall 

be allowed as an incident 1o a legitimate arrest and 

detention. 

Anyone has the right to access the information collected 

on him or her by the Government or by private data or 
information banks.     

The rules adopted by the Electoral Commission and its 

actions may be challenged for violation of the principles 

of this constitution, or because arburary and capricious 

and mappropriate before the Constitutional Court with 

cmergency procedure . 

Regulatory Relief Commission 

The Regulatory Relief Commussion shall consist of thir- 

teen members, two appointed by the Governor, three by 

the General Assembly, two by the Judiciary Commuission, 

two by the Chamber of Commerce and two by representa- 

tives of consumer groups and two by representatives of 

industry registered with the General Assembly and con- 

vened for this purpose by a committee of the General 

Assembly  The members of the Commussion shall be 

qualified experts on public administration, business man- 

agement or regulatory processes. 

The Regulatory Relielf Commission shall be empowered 

to request the repealing or amendment of burdensome, 

unnecessary or inadequate regulations and permnt re- 

quirements adopted by the General Assembly, the Gov- 

ernment, the Regional Congresses, the Regional govern- 

ments, any independent regulatory agency and municipal 

governments. Any entity receiving such a request of the 

Commussion shall reply within twenty days. 1f the Com- 

mission does not deem the reply to be satisfactory, it may 

introduce legislation in the appropriate legislature 

  
     



  

  

offence was committed  There shall be no special or post 

Jfactojudges  Any accused person has the nght to be tried 

in an impartial, independent and competent court - Any- 

one shall be presumed not guiltyjhil proven guilty 

Travel and movement 

L:veryone shall have the right to travel, move and reside 

within or outside the State.  No government policy 

forcing the relocation of people shall be allowed  Any 

citizen of the Federal Republic of South Africa shall have 

the right to take domicile in the State. 

Privacy 

I:veryone shall have the night to the protection ol privacy, 

of his or her personal life, of his or her domicile, and to 

protection of his or her personal dignity and reputation 

A" private communications and all aspects of private life 

shall be protected Search and seizure may be allowed 
only on the basis of a warrant issued on the basis of 

corroborated allegations, and in the cases and with the 

guarantees established by the law. Personal search shall 

be allowed as an incident to a legitimate arrest and 

detention. 

Anyone has the right to access the information collected 

on him or her by the Government or by private data or 

information banks. 
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The rules adopted by the Electoral Comnussion and its 

actions may be challenged tor violation of the principles 

of this constitution, or because arbitrary and capricious 

and inappropriate before the Constitutional Court with 

emergency procedure ? 

Regulatory Relief Commission 

The Regulatory Reliet Commission shall consist of thir- 

teen members, two appointed by the Governor, three by 

the General Assembly, two by the Judiciary Commission, 

two by the Chamber of Commerce and two by representa- 

tives of consumer groups and two by representatives off 

industry registered with the General Assembly and con- 

vened for this purpose by a committee of the General 

Assembly.  The members of the Commission shall be 

qualified experts on public administration, business man- 

agement or regulatory processes. 

The Regulatory Relief Commission shall be empowered 

to request the repealing or amendment of burdensome, 

unnecessary or inadequate regulations and pernt re- 

quirements adopted by the General Assembly, the Gov- 

ernment, the Regional Congresses, the Regional govern- 

ments, any independent regulatory agency and municipal 

governments. Any entity receiving such a request of the 

Commission shall reply within twenty days. 1 the Com- 

mission does not deem the reply to be satisfactory, it may 

introduce legislation in the appropriate legislature 
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The Commission shall issue rules requiring all political 

partics and candidates to disclose sources and amounts ol 

financing, rules setting linits to the financing received 

from any given source, and rules governing the conduct 

of political parties and candidates during the campaign 

period Al constitutions of political parties shall be 

deposited with the Commission | 

The Commission may initiate legislation at State and 

regional level on electoral matters and shall administer ] 

and distiibute any public financing to political parties and 

candidates provided for in State and regional legislation 

The Electoral Commissionmay organize political debates 

and decide time allocation in State or Region controlled 

mediaolfmass communication When necessary to ensure 

the lairness, impartiality and balance of the clectoral 

process, the Commission may require private media of 

mass communication to publish statements or to provide 

coverage of given information   
The Electoral Commission shall determine and update the 

boundaries of the electoral constituencies of the House of 

Delegates and the Regional Congresses In doing so the 

Commission shall aim to ensure internal balance in cach 

constituency and representation of the variety of social 

and cultural interests present in the State. Fach constitu- 

ency shall aim to have the same number of clectors 

The Ilectoral Commission administers the elections and 

announces the results 
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24.  Freedom of the Media 

Anyone has the right to publish and distnibute printed 

materials The press and the media of mass communica- 

tion shall have the right to inform the public onmatters of 

public inlerest provided that they do not publish errone- 

ous information as a result of gross professional negh- 

gence or malice The media have the duty to rectify all 

crroncous information they publish which damages the 

reputation of others 

25.  Assembly and Association 

Iiveryone has the right of peacctul assembly  No notice 

shall be required for assembly na private place or ina 

place open to the public For assembly in a public place 

prior notice shall be given to the competent authority 

which may prohibit the assembly only for reasonable 

apprehension of public security and safcety  Lveryone has 

the right to associate for any legal purpose Associations 

pursuing directly or indirectly political purposes by means 

of military training or association operating in a para- 

military fashion shall be prohibited 

26. Family rights 

A man and a woman have the right o join in marriage mn 

accordance with the rituals and with assumption of the 

obligations and privileges of their choice However, both 

spouses shall have equal rights, obligations and dignity 

  

 



  

  
27, 

28. 

29. 

Both parents shall have responsibility for the upbunging, 

formation and cducation of the children, even it born 

outside wedlock  The law shall ensure that comparable 

ded to childien 

    

rights and social protection sha 

born outside wedlock as they 

childrenborninwedlock Both fiarent’é ave the right and 

the duty 1o exercise joint custody of the children unless a 

court otherwise decides in the interest of the children and 

on the basis of the specific circumstances of the case 

Both parents have the right and the duty to choose an 

acceptable formation and education for their children 

recogmzed 10 

Procreative Freedom 

All people who so desire shall enjoy the freedom of 

procreative choice, including the right 1o receive sexual 

education, 1o use contraception and terminate unwanted 

pregnancy when safe. Anyone who finds these practices 

objectionable shall have the right to protect his or herown 

sphere of interests from any of these practices and from 

the exposure thereto 

Cultures and Traditions 

Liveryone shall have the nght to enjoy, practice, proless, 

maintain and promote any culture, language, tradition or 

rehgion 

Human rights in the Constitution 

All fundamental human rights and all those other nghts 

which are inherent to fundamental human needs and 
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91. Electoral Commission 

The Electoral Commussion shall consist ol nine members, 

three appointed by the Governor, three by the General 

Assembly, and three by the judiciary Commission The 

members of the Commission shall be qualitied and inde- 

pendent professionals The members may not hold any 

other public office and prior to their appointment shall 

disclose any possible conflict. After the appointment they 

may not undertake activities which may cause additional 

conllicts ofinterest The members of the Commission will 

hold oftice for three years and may be reappointed Their 

salarics are set forth by the law and shall not be infenor to 

the salary of a Director General of the State administra- 

tion. The Commission proposes to the General Assembly 

its own budget 

The Electoral Commission shall organize and supervise 

the elections provided for in this constitution and in the 

constitution of the Regions The Electoral Commission 

shall ensure the fairness of the political debate and the 

eflective opportunity for all citizens to participate in the 

democratic process The Commission shall adoptrulesto 

ensure fair campaigning and 1o prevent violence and 

intimidation, and shall have the power to summon and 

direct the State police and militia to ensure peace and 

order during the political campaign period, and during 

and immediately afier the elections   
  

  
  

  

 



  

distunctions, and to guarantee cqual access by all ciizens 

(o the services and job opportunitics oflered by pubhe 

offices  The Commission shall investigate and reporton 

complaints concerning the operation of any administra- 

tive office in the State, including police, defence forceand 

the prison service 

The Civil Service Commission shallidentily requirements 

and qualifications for holding any given public oflice and 

supervise open competition 1o fill the posts The Com- 

mission shall also develop and submit to the approval of 

the State and Regional governments any aflirmative 

action programme to be implemented within governmen- 

tal structures 

The Civil Service Commission shall also develop, monitor 

and assist the adoption and implementation by State and 

Regional offices and agencies of procedures accompany- 

ing the major administrative actions and all rule-making 

processes to solicit and ensure the participation and the 

input of the affected interests and of the public 

The Civil Service Commission shall prepare a yearly 

report on the status of the public administration express- 

ing any applicable recommendation, and may provide 

testimony to the General Assembly and Regional Con- 

gresses as required. . "     

aspitations as they ¢y olve with the chanees and growth ol 

society. andasthey \\illhclc.(ngni/uhlcnn!|w|msisu|‘l
hc 

prnciples underlying the provisions ol this constitution. 

are hereby entrenched in this constitution and in then 

essential content shall not be modilicd by virtue ol 

constitutional amendments 

ECONOMIC, SOCIAL AND POLITICAL RIGHTS 

I'conomic rights: 

30.  Free Enterprise 

The right 1o fice economic initiative and enterprise shall 

be recognized, protected and encouraged by the State 

The State shall assist small businesses and provide other 

incentives Lo encourage access 1o €CONOMIC Opportuni- 

ties Within the limits set forth by the law to protect the 

public interest cach enterprise shallbe free to choosce and 

organize the means of the production as it best sees fit 

Contractual autonomy 

Within the limits set forth by the law to protect the public 

interest, the State shall recognize and protect the right of 

individuals to self regulate and organize their interests in 

cconomic and other matters by means of legally enforce- 

able contracts and by establishing legal entitics to carry 

out their purposes and objectives 
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32. 

33. 

34. 

35. 

36. 

Commercial and Insolvency Law 

The State shall promote unifor its commercial and 

insolvency laws with those of ' s and countries    

  

Permits and Licensing requirements 

The State shall not subject human conduct to unreason- 

able or unnecessary licensing and permitting require- 

ments Permits and licences shall be issued on the basis 

of objective and reasonable standards and criteria. 

Private Property 

Private property shall be guaranteed and protected Limi- 

tations on the use and enjoyment of private property may 

be imposed so as to satisfy social, environmental and 

collective needs. The right to convey one’s own property 

by contract or inheritance shall be protected subject to the 

reasonable exercise of the State’s power of taxation. 

Expropriation 

The State or another entity authorized by law may 

expropriate property for public necessity subject to the 

prompt payment of a fair market value compensation 

Property of the State and the Regions 

The State and the Regions may own property as privale 

or public property. Public property shall not be alienated 

16     

Cn—— 

by the Chamber of Commerce and four by the representa- 

tives of consumer groups registered with the General 

Assembly and convened for this purpose by a committee 

of the General Assembly. The members of the Commis-, 

sion shall be qualified and iidependent experts on publié 

administration, business management or regulatory proc- 

esses. The members shall not hold any other public office 

and prior to their appointment shall disclose any possible 

conflict of interest. After the appointment they may not 

undertake activities which may cause additional conflicts. 

The members of the Commission will hold office for three 

years and may be reappointed. Their salaries are set forth 

by the law and shall not be inferior to the salary of a 

Director General of the State administration. The Com- 

mission proposes to the General Assembly its own budget. 

The Civil Service Commission shall propose to the Gen- 

eral Assembly or to the Regional Congresses the legisla- 

tion organizing and maintaining all public offices of the 

State and the Regions, including independent regulatory 

agencies, determining missions, competence, jurisdic- 

tions and responsibilities of each office. Both the State 

and the Regional Governments may submit proposed 

legislation to the Commission. Concerned interests may 

also submit proposals to the Commission. 

‘The Commission shall oversee the operations of the 

public administration of the State and of the Regions to 

ensure impartiality and efficiency, to prevent governmen- 

tal waste, corruption, nepotism, inefliciency and 

il 1333 ——— 
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88. 

37.  Public Enterprise 

OTHER POWERS OF THE STATE 
No enterprise shall be acquired on conducted by the State 

or the Regions either as a monopoly or as a free compe- 

89. The Independent Auditor General 
(ition enterprise, and no service shall be provided to the ; 

public unless so authorized by a law demonstrating a ‘ 

There shall be an independent Auditor General. The public need and the inadequacy of the private sector 1o 

Auditor General shall audit the financial activities of the satisly such need with comparable efliciency and reliabil- 

State, the Region, the Commissions, the independent 
ity When these requirements no longer exist the enter- 

regulatory agencies, and any enterprise, entity or instru- prise or the service shall be privatized 

mentality owned or controlled by the State or the Re- ' 

gions  All administrative actions involving financial 38. Property of the Federal Republic of South Africa 

expenditure shall be subject 1o the preventive financial 

control of the Auditor General or his designees The law ; All tangible and intangible properties of the Federal 

shall ensure the independence of the Auditor General : Republic of South Africa in the State of KwaZulu/Natal 

‘ shall be subject to the same rules and limitations set torth 

90. The Civil Service Commission 
'} in this constitution for the properties of the State. : 

: * 
i 

a The Civil Service Commission shall consist of thirteen 
| 

  

Modification of the Municipality’s boundaries 

Provided that all municipalitics mvolved have consented, 

municipal boundaries may be modified, two or more 

municipalitics may be merged orone municipality may be 

divided in two or more municipalitics by a law of the 

Regional Congress adopted by absolute majority of its 

members and approved by referendum held among the 

populations affected by the modification of boundaries 

members, two appointed by the Governor, three by the 

General Assembly, two by the Judiciary Commission, two 

or encumbered and s related o the exerase ol public 

functions or is held by the State o1 the Regions i the 

public interest The Law shall set forth the primcples for 

the acquisition, administration and declassification of 

public property - The General Assembly shall pubhish a 

yearly report on the property dwned by the State and the 

Regions indicating their current and planned use and their 

maintenance and carrying costs 
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39. 

40. 

41. 

Communal Property 

Communal property is recognized god shall be protected. 

Communal property shall be a | and regulated 

by traditional and customary 

    

Practices in restraint of trade 

All monopolies and practices and agreements in restraint 

of trade and free market competition shall be prohibited. 

Agriculture 

The State of KwaZulu/Natal shall encourage agriculture, 

the socially just and responsible use and distribution of 

land and the access of citizens to land ownership. The 

State shall promote agricultural cooperation and assist 

farmers on a cooperative basis. 

Social Rights: 

42. Right to Education 

All citizens shall have the right to receive abasic education 

and professional training. The law shall determine the 

period and the minimum educational requirements for 

compulsory education.  The State shall support the 

citizen’s aspiration to higher education by means of     

86. 

87. 

b 

appoint caretakers to conduct ordinary administration 

during the election period 

Modification of the Region’s boundaries 

Provided that all the Regional Congresses of all the 

Regions involved have consented, Regional boundaries 

may be modified, two or more Regions may be merged or 

one Region may be divided in two or more Regions by a 

law of the General Assembly adopted by absolute major- 

ity of its members and approved by referendum held 

among the populations aflected by the modification of 

boundaries 

Municipalities 

Municipalities shall be recognized and established by law 

Under the parameters set forth by law to ensure uniform- 

ity of types each municipality shall have the right to 

choose its rules of organization and operation. Munici- 

palities may vary in size and population basis. The 

administrative and regulatory activities of the municipali- 

ties shall ensure and promote the demociatic participation 

of citizens 

Irrespective of the form of organization, all municipalities 

within a Region shall exercise similar type of jurisdiction, 

including the municipality’s own jurisdiction as set forth 

in law and the jurisdiction over administrative and regu- 

latory matters delegated by the Region 

' g !':l"'. ‘l/ , '3 93 
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Government who shall achnowledge 1t within twenty 

days 'I'hc|cgis|;lliunslmllI)cpmnmlgulc(l withintendays 

from such acknowledgement and becomes cllective ten 

days fromits promulgation Withinthe petiod allowed for 

the acknowledgement, when the State Government be- 

lieves that the regional legislation exceeds the jurisdiction 

of the Region or is i conflict with State or national 

interests or with the terests of other Regions, the State 

Government shall request that the Regional Congress 

reexamines the legislation 11 the Regional Congress 

approves the legislation by an absolute majority of its 

members, within fifteen days from the communication of 

such approval the State Government may challenge the 

validity of the legislation before the Constitutional Court 

on constitutional grounds and before the General Assem- 

bly in joint session for conflict of interest 

Dissolution of the Regional Congress or Government 

The State government shall have the power (o causc the 

dissolution of a Regional Congress when a Regional 

Congress has seriously violated this constitution or has 

engaged in a pattern of violations of law, has refused to 

dissolve a Regional government which engaged in such 

conduct. or is otherwise incapable of functioning or 

expressing amajority The dissolution shall be ordered by 

a resolution of the Governor adopted with the advice and 

consent of the General Assembly Within three days of the 

dissolution the Electoral Commission shall call regional 

clections within two months. The dissolution decree may 

50 

43. 

44. 

    
    

  

  

scholarship and by promoting the highest standards of 

excellence m education 

Both private and public schools shall ensure open and 

cqual access 1o cducational opportunities - Parents shall 

be entitled to participate in the administration and opera- 

ton of their children’s schools 

Right to Work 

Liveryone shall have the right to access any job opportu- 

nity for which he or she is qualified 

priority, the State shall promote the full employment ofall 

citizens  No one’s employment shall be terminated for 

political reasons or in violation of his or her constitution- 

ally protected rights  Everyone shall have the night to 

receive a fair compensation for his or her work, shall be 

entitled to at least one vacation day a week, toapet 10d of 

paid vacations during the year and to severance payment 

upon termination All workers shall be entitled to social 

security, pensions, invalidity and unemployment benefits 

as determined by law 

Protection of Women 

‘I'he law shall extend special protection to women The . 

law shall guarantee maternity leave and provide assist- 

ance to mothers in the work force Unil such time when 

the social status of women in the State has significantly 

improved, the law shall recognize special privileges for 

19 Lav 1393 
19 A 

S 

As a matter off 

  
    

 



(4 
  

  

  

45. 

46. 

47. 

48. 

women in all programmes and measures aimed to ensure 

cqual access 1o political, social and economic opportuni- 

ties, shall establish and maintain a Ministry for Women’s 

Affairs, and reserve a portion ofighe available public 

oflices to women. ' 

Senior Citizens 

The law shall promote the economic sufticiency of senior 
citizens and provide social services to assist them in 
relation to their housing, care, health, cultural and leisure 
needs 

Youth 

The law shall promote conditions for the free and effective 
participation by the youth in political, social, economic 
and cultural developments 

Schools 

Everyone shall have the right to establish private schools 
Private schools shall have the power to determine their 
own curricula and syllabi within the general parameters 
set lorth by law for the purposes of recognition and 
equipollence of degrees 

Universities 

All public universities and institutes of higher education 
in the State shall be entitled 1o regulate their organization 

20 
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shall determine the quahticanon for, and additional 

incompatibilitics of the office of member of the Regional 

Congress. The members of the Regional government 

shall be elected from within the Regional Congress. The | 

Regional Congress shall have the power to adopt its own’ 

Rules and elect a President 

Each Regional Congress by absolute majority of its 

members shall adopt a constitution for the Region which 

shall be consistent with the principles and the provisions 

of this constitution The constitution of the Region shall 

be approved by law  The constitution of the Region shall 
provide for the exercise of the power of referenduni on 

regional legislation and regulations 

Coordination between State and Regions 

A Representative of the State Government residing in the 

Region shall control the State’s administrative functions 

in the Region and coordinate them with the Regional 
administrative functions 

The Representative of the State Government shall have 

the power to challenge in court the validity of the admin- 

istrative actions of the Region. The Representative of the 

State Government shall also have the power to request the 

Regional Congress or the Regional government to 

reexamine any administrative action. 

Allthe legislation adopted by the Regional Congress shall 
be communicated to the Represehdiive, of thg §gte 
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Iivery six months the € ‘ommission willissucareporttothe 

General Assembly 

The Privatization Commission shall operate for seven 

yearsunlessit resolves to dissolve itselfprion to suchdate 

or is extended i oflice by resolution ol the General 

Assembly 

REGIONS AND MUNI( IPALITIES 

83. 

P 

‘The organs of the Region 

Each Region shall have a Congress and a Regional 

government  The Regional Congress shall exercise the 

legislative functions mandated to the Region and the 

other functions set forth in this constitution It may also 

submit legislative proposals to the General Assembly 

The Regional government shall execute the regional 

legislation and carry out the administrative activitics ol 

the Region. The Chairperson of the Regional government 

represents the Region, promulgates the regional legisla- 

tion, and directs and oversees the administrative functions 

delegated by the State to the Region in compliance with 

the instructions received from the State’s Govel nment 

The Regional Congress shall consist of 76 members 

clected from no less than 38 constituencies in which the 

Region shall be divided for the purposces of this election 

No one shall sit in two Regional Congresses The law 

a8 
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49. 

50. 

and operations within the genet al parameters settorth by 

law 

Health Care 

All citizens shall have the nght 1o recene mecheal atten- 

tion and care in case ofneed The law shall determme the 

implementation of this right  The law shall develop 

policies of prevention, treatment, rehabilitation and inte- 

pration of those who are physically, sensorially and 

mentally handicapped, including those w ho are substance 

addicted 

Job Conditions 

The law shall ensure sale job conditions and shall provide 

special pmlcclinn for women, minors and untrained 

labour 

Housing 

The law shall promote conditions (o ensure that all 

citizens have the possibility of living in a dignifying 

habitation and shall facilitate the purchase of residences 

through credit facilitation and other programmes  All 

citizen have the right to receive shelter and shall have 

cqual access to housing opportunities 

  

  
 



    

  

Research, Arts and Teaching 

The fieedom of scientific research, artistic expression in 

all its forms and teaching is rwmzed and shall be 

guaranteed. 

Right to a Pleasant and Clean Environment 

The State shall recognize the rights of present and future 

generations of citizens to live in and enjoy a pleasant and 

clean environment. The law shall determine the cases and 

the limits in which citizens may bring legal actions on 

behalf of the community against those who cause environ- 

mental damages. 

Labour Rights 

Everyone shall have the freedom to form and join trade 

unions and employers’ associations. The State shall 

respect and protect the right to strike but may limit its 

exercise in cases determined by the law for reasons of 

public security and safety. Labour organizations shall 

have theright to negotiate and execute collective bargain- 

ing agreements to be effective with force of law vis-a-vis 

the category of workers covered by their provisions 

During these negotiations the labour organization shall be 

represented on the basis of the number of their members. 

Trade unions shall have the right to conduct reasonable 

activities in the work place aimed at improving labour     

use tools of monetary intervention in the pubhc interest 

The Central Bank shall have the power to determine its 

organization and operations 

Privatization Commission 

A Privatization Comnussion shall be established to trans- 

fer 1o the private sector the enterprises which are under 

the control of any government in conflict with the provi- 

sions of this constitution. The Commission shall consist 

of nine highly qualified and independent experts in eco- 

nomics, finance and business admimstration, three ap- 

pointed by the Governor, five by the General Assembly 

and two by the Chamber of Commerce 

The Privatization Commission shall develop a privatiza- 

tion plan to be submitted to the General Assembly for 

approval. The Commission shall adjust the implementa- 

tion of the privatization plan so as to best cope with 

changing economic circumstances, seeking the approval 

of the General Assembly when necessary  The privatiza- 

tion eftfort shall be balanced, shall maximize economic 

efficiency and shall support economic growth. The 

phases and the time frame of this effort shall be set in the 

privatization plan. The Government shall implement the 

privatization plan 

The Privatization Commission shall monitor the imple- 

mentation of the privatization plan so as to ensure that the 

privatization effort is completed in the absence of corrup- 

tion, inefliciency, personal gains and governmental waste. 
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81. 

By a vote of two thids ol its members the General 

Assembly may authonize the Government 1o finance the 

budget by resorting to public debt - When seeking such 

authorization the Government shall provide a report 

indicating the foresceable sources of repayment of the 

public debt and the underlying cconomic assumptions 

Any increment of the public debt shall be so authorized 

The budget shall be divided in titles, sections and chap- 

ters  Any allocated funds which by the end of the fiscal 

year have not been spent shall be automatically carried 

over to the next year within the same budget chapter ifit 

exists. or shall be transferred to the most closely related 

budget chapter if’ the same budget chapter no longer 

exists 

Banking 

The State shall regulate banking in harmony with the 

monetary policies set forth by the Federal Republic of 

South Africa  Anautonomous Central Bank of the State 

of KwaZulu/Natal shall be established The President of 

the Central Bank shall be appointed by the Governor with 

the advice and consent of the General Assembly and 

serves at the pleasure of the Governor The President of 

(he Central Bank shall submit a yearly report to the 

General Assembly on the monetary status of the State and 

on the status of the banking system  The Central Bank 

shall have regulatory powers on banking and credit, and 

shall be independent within the parameters ol the law 1o 
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conditions  The State may impose requirements on the 

trade unions only to ensure that they are organized and 

operated with full inter nal democracy 

‘ Political Rights ’ 

Right to Vote 

All citizens of cighteen years or older shall have the right 

tovote Thevote shallbe personal, secret, free, and equal. 

T'he right to vote may be suspended by a judicial adjudi- 

cation of incompetence, or by an irrevocable sentence for 

major crimes specified by the law 

The law recognizes, and the State shall facilitate. the 

exercise of the night to vote by citizens who are outside 

the State 

Right to Petition and to Initiate Legislation 

Any citizen has theright to petition the General Assembly, 

the Regional Congresses and any branch or level of 

government. Acitizens legislative proposal signed by five 

hundred citizens may submitted to the General Assembly 

Freedom of Information 

Any citizen has the nght to access and receive any 

information or document which is in the possession ofthe 
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S8. 

9. 

State or Regional governments or ol any ol the comns- 

sions o1 agencies established in this constitution, pro- 

vided that such document or informationis not privileged 

as established by law 1o protect pgiyacy, commercial 

secrets or national and State security. During the process 

of judicial review of the government’s decision Lo with- 

hold information, the court shall have the power 1o 

examine i1 camera the information withheld. 

Political Parties 

The citizens of the State have the right to form political 

parties to participate in all levels of democratic lite. No 

one shall be directly or indirectly compelled in any way to 

joina political party or shall be penalized for not belonging 

to one Political parties shall ensure internal democracy 

in their organization and operations. 

Media of Mass Communication 

Anyone shall have the right to establish media of mass 

communication, including newspapers, cable, radio and 

television stations The law shall regulate the rights of 

citizens and political parties to access media of mass 

communication under the control of the government or in 

situations of virtual hegemony or monopoly     

  

79.  Prosecutors 

I'he oflice of the Director of Public Prosccution shall be 

a distinct and separate part ol the judiciary cqually 

governed by the Judicial Sgrvice Commission  The 

carrier and the roles of judgeship and prosecution are 

separate and only in exceptional circumstance shall the 

Judicial Service Commission authorize a prosecutor 10 

take the oflice of judge or vice versa. Prosecutors are 

entitled 1o the same guarantees, immunitics and financial 

treatment asjudges. The prosecution of criminal offences 

shall be mandatory. The Director of Public Prosecution 

shall submit a yearly report to the Judicial Service Com- 

mission on the cases which his oflice has not prosecuted 

because of special agreements with the suspected party or 

for other public interest reasons ‘Thereport may omit the 

names of the concerned parties 

ECONOMIC PROVISIONS 

80. Balanced Budget 

a At the beginning of the fiscal year the Government shall 

submit 1o the General Assembly a balanced budget for 

approval The General Assembly shall amend and modity 

any item or portion of the draft budget The approved 

budget shall indicate sources of revenue Lo cover all State 

expenditure 
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78. 

The Supreme Court 

The Supreme Court ol the State of KwaZulu/Natal shall 

guarantee the uniform interpretation of the Taw and shall 

be the court of final appeal 

Specialized Courts 

During peace time military courts shall have jurisdiction 

only over military personnel on active duty 

Tribal, customary, and religious courts shall have concur- 

rent jurisdiction over cases and controversies which, 

when proposed, are based onthe application of traditional 

and customary law and religious rules respectively The 

law shall identify and recognize such courts, and deter- 

mine to which limited extent they may decide on inciden- 

talissues and matters not based on traditional and custom- 

ary law or on religious rules 

There shall be no special or extraordinary tribunal or 

courts. Within the ordinary court system the Judicial 

Commission may create specialized sections for given 

subject matters, and may require the participation ol 

qualified experts to the administiation ol justice in forms 

and manners determined by the law - Specialized seetions 

may include fanuly, labour, traflic, admimstrative, crimi- 

nal, public auditing, corporate and international faw 

matters 

  

    

OBLIGATIONS AND DUTIES 

00). 

ol. 
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62. 

Allegiance to the Constitution 

All citizens of the State shall have the duty to uphold this 

constitution Al those who hold any of the oflices 

provided for i this constitution shall take an oath or a 

solemn aflirmation to uphold and defend this constitu- 

tion, obey the law and exercise their public functions with 

discipline and honou 

Contribution to Public Expenditures and Needs 

All citizens have the duty to contribute to the common 

needs and to public expenditure by reasons of their 

resources The tax system shall follow principles of 

progressive taxation, but shall not create a disincentive 

for the production of wealth 

The State shall encourage voluntary charitable activities 

and other forms of expression of social solidarity 

Military obligations 

All citizens have the sacred duty to defend the territory of 

the State and when so required the territory of the FFederal 

Republic of South Afiica from any external enemy and 

from any threat to the enjoyment ol fi cedom, democracy 

and pluralisny in the State 
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63. 

o4. 

Duty to work 

All capable citizens have the duty Lo contribute with then 

work and skills to the common gpment and growth 

ol the State and of the Federal Rogailic of South Africa 

FFamily duties 

All citizens have the duty to provide moral and financial 

support 1o their spouses, to educate their children and to 

assist their parents when in need of care. 

DIVISION OF GOVERNMENTAL POWERS 

65. 

66. 

Regions and municipalities 

The State is divided into Regions and municipalitics 

Regions are established as autonomous entities and are 

provided with powers and jurisdiction in accordance with 

the principles set forth in this constitution 

Powers of the State 

The State of KwaZulu/Natal shall have all those powers 

which are not reserved to the people, to the Regions or to 

the Federal Republic of South Affica respectively.     
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promotions and assignments of judges, age limits, and the 

code of judicial conduct and responsibility to be enforced 

by the Commission  The Commission may receive and 

shall consider complaints and requests for disciphnary 

actions against judges and prosccutors received from the 

Government and the general public 

The Judicial Service Commission shall approve all ap- 

pointments of exceptionally distinguished university law 

professors, lawyers and advocates to any level of the 

judgeship made the General Assembly. The Commission 

shall also determine qualifications, rules and procedures 

for the clection of judges of peace and honorary Judges 

The Judicial Service Commission shall approve the rules 

adopted by any court to regulate the proceedings before 

it and the related administrative functions 

The Judicial Service Commission shall submit to the 

General Assembly a yearly budget, including proposed 

salary levels for all people working in the judicial services. 

As a part of its budget the Commission shall collect and 

administer for the benefit of the judicial service all taxes 

and duties levied in relation to the administration ofjustice 

as they are authorized by law -~ Any funds which have not 

been spent by the end of the fiscal year shall be carried over 

to the following year  The Commission may initiate 

legislation in matters related to the judiciary and judicial 

services 
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JUDICTARY 

Independence of the Judiciary 

Justice shall be administered m the name ol the people of 

the State of KwaZulu/Natal Judges shall be subject only 

to the law They may not be removed from ollice without 

the authonzation of the Judicial Service Commission 

Judicial Service Commission 

The Judicial Service Commission i’ the organ of sell 

governance of the judiciary The Governor shall be the 

President of the Commission The Commission consists 

of an additional twenty members to be selected among 

judges, lawyers and advocates with at least ten years of 

professional experience and university law professors 

Seven shall be elected by judges and prosceutors, SIX 

appointed by the General Assembly, three by the bar 

association, two by the Attorney General and two by the 

Civil Service Commission, and they shall serve for one 

non-renewable five-year term during which time they 

shall not exercise any other professional activity or hold 

other public office 

The Commission shall implement and administer the 

fundamental principles on the organization of the judicial 

services set forth in"a general law to be adopted by the 

General Assembly  The Commission shall set forth and 

administer the rulesonthe selection by public competition 

and on the qualification of judges, the rules on translers, 

  

    

67. Powers of the Federal Republic of South Africa 

In accordance with the pr inciples of thes constitution, the 

Srate of KwaZulu/Natal recognizes the powet of Federal 

Republic of South Afticatoexercise exclusne lepslative, 

administrative and judicial frictions and powers i the 

following matters 

monetary system, foreign credits. exchange and convert- 

ibihity 

general principles of legislation to coordinate the regula- 

tion of banking, credit and insurance 

general principles of legislation to coordinate the regula- 

tion of environmental protection of national nterest 

general principles of legislation to coordinate cconomic 

development and foster interstate commerce among the 

states 

general principles of legislation to coordinate the techni- 

cal regulation of equipment of communication 

legislation to provide negotiation and procedural coordi- 

nation of the State’s policies with national policies and the 

policies of other states in the ficld of transportation, 

energy, interstate and foreign commerce, ccononic de- 

velopment, consumer protection, banking and social 

welfare in so far as they relate to the interests of the 

I‘ederal Republic of South Afica The General Assembly 

may cnact legislation to empower the Government 10 

  
 



  

enter into agreements with the Government ol the Federal 

Republic of South Afiica to ensure policy coordination in 

other fields. 

nationality, immigration, cmigrm alienage and the 

right of asylum 

international relations 

defence against foreign enemies 

organization and administration of the federal system of 

justice in the subject matters of federal prerogative 

admiralty and maritime law and regulations 

air transportation law and regulations 

protection of intellectual property rights 

external customs, tariffs and foreign trade 

legislation on weights and measures 

use of the area of exclusive economic influence 

other matters as authorized by a constitutional law of the 

State of KwaZulu/Natal. 

The Federal Republic of South Afiica shall have the 

power to summon the State militia to defend the territory, 

freedom and liberty of the Federal Republic of South 

Africa from an external enemy. No Federal armed forces 

or armed forces of other states shall have the power to 

enter or be stationed in the State of KwaZulu/Natal 

without the approval of the State. 

No power of the Federal Republic of South Afiica shall 

be legitimately exercised and valid in the State of Kwa- 

Zulu/Natal if inconsistent with the principles and provi- 

sions of this constitution 
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I'he oflice of Governor or Minister shall be incompatible 

with any other public oflice or professionor employment 

The Government shall be organized by law maccordance 

with this constitution  Public oflicials shall be held 

personally accountable for theactions ofthe oflices under 

their direction  Each ministry or agency shall be held 

liable for damages caused by gross negligence or malice 

ol government oflicials 

The law may establish independent regulatory agencies 

The people in charge of the agency shall be na fiduciary 

relationship with one or more members of the Govern- 

ment at whose will they may be removed, but do not need 

to resign when the government resigns or its term expires 

The Government and the responsible Ministers shall be 

accountable 1o the General Assembly for the actions and 

operations of the independent regulatory agencies. The 

law may extend to the peoplein charge of the agencies the 

same immunities set forth in this constitution for the 

members of the Government 

All actions of the Government and ol the public adminis- 

tration are subject to judicial review for violation ol the 

law and improper use of discretionary powers. This shall 

not apply to high actions of government 
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time and with ten days prior notice to its members, any of 

the houses of the General Assembly may adopt withatwo 

thirds majority of its members a no-confidence resolution 

causing the resignation of the Governor and fixing a date 

within forty days fiom the adoption of the resolution for 

the election of a new Governor - Any confidence or no- 

confidence resolution must be introduced by at least 

twenty percent of the members of the house, must be 

accompanicd by a report and shall be voted with personal 

calls The vote of one or both houses against a legislative 

initiative or a proposal submitted by the Government shall 

not be construed as a no-confidence vote 

The members of the Government are collectively respon- 

sible for the actions of the Government  Lach Minister 

shall be individually responsible for the actions of his or 

her ministry 

The Senate, by absolute majority of its members, may 

authorize that criminal charges are pressed against the 

Governor or a Minister for crimes committed in connec- 

tion with the exercise of their functions. The Senate by 

simple majority may authorize that criminal charges are 

pressed against the Governor or a Minister for crimes not 

connected with the exercise of their functions. This latter 

authorization shall not be required to proceed on such 

charges after the Governor or the Minister has relin- 

quished his or her office. The Constitutional Court shall 

decide on the charges against the Governor or a Minister 

authorized by the Senate and shall determine sanctions as 

it deems it appropriate 

40       
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68. 

I'he power of the Federal Republic of South Alnicatolevy 

taxes and impose duties within the State of KwaZulu/ 

Natalor intelation to activities or properties located inthe 

State of KwaZulu/Natal shall be exercised only with the 

advice and consent of the State of KwaZulu/Natal to be 

rendered by the Joint Commission on Finance ol the 

General Assembly chaired for this purpose by the Gover - 

nor and integrated with six additional members with 

voting rights representing trade, industry and labous and 

nominated by the Speaker of the House and appointed by 

the Governol 

Representatives of the Federal Republic ol South Aliica 

may participate without voting rights in the activities of 

the Joint Commission on Finance  The Joint Commission 

on Finance shall meet at least once every two years 1o 

advisc the Federal Republic of South Afiica on the type 

and extent of Federal taxation and revenue collection 

permitted in the State of KwaZulu/Natal - Any resolution 

adopted by the Joint Commission on Finance in this 

respect shall have effect only in the second calendar ycar 

following the year in which the resolution is adopted 

Powers of the Regions 

The Regions shall have the power to assume legislative 

and/or administrative jurisdiction in the following mat- 

ters 

organization and operation of the offices of the Region, 

including administrative instrumentalities of the Region 

Fro s oo 1§ L&T 1633 
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custody and maintenance of the Region’s buildings and 

other infrastructures 

determination of municipal boundaries 

police, fire and rescue, and coagy ,not excluding the 

power of the Stateto coordinate palice and investigations 

and to maintain emergency security forces 

government of the territory, including housing and all 

phases of zoning 

social assistance 

health and hygiene 

public education 

protection of the natural and human environment, includ- 

ing implementation of the State’s environmental man- 

dates 

public works of regional interest within the Region’s 

ternitory 

water projects, canal and irrigation systems of regional 

interest and thermal and mineral waters 

railways and roadways of regional interest within the 

territory of the region 

ports of refuge, recreational ports and airports of regional 

interest 

regulation of agriculture and livestock 

woodland and forestry 

hunting and fishing in inland waters 

regional economic development including small business 

assistance 

markets and expositions 

handicrafts 

professional training and job search 

museums, libraries and conservatories of regional interest 
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ascribed by this constitution to the Governor are exer- 

cised by the President of the Senate while the Minister of 

Home Aflairs shall act as Chict Minister of the Govern- 

ment. Should the Governor become permanently inca- 

pacitated the President of the House of Delegates shall 

call an election. 

The Governor may be removed fromoflice betoretheend 

of his or her term by a resolution adopted by the absolute 

majority of the General Assembly in a joint session 

summoned by the President of the House of Delegates. 

The Governor may only be removed from oflice on the 

grounds of mental incapacity or for treason. The Consti- 

tutional Court shall direct the investigation ' 

The Government 

The Government shall conduct all administrative func- 

tions authorized and all missions mandated by the law. 

The Government consists of the Governor and the Min- 

isters. The Ministers are chosen and nominated by the 

Governor. Within ten days from its formation the Gov- 

ernment shall be collectively confirmed by a vote of 

confidence of both houses of the General Assembly. At 

any time and with three days prior notice 1o its mumbers, 

any house of the General Assembly may adopt with a 

simple majority a resolution of no-confidence, in which 

case the Government shall resign and a new Government 

shall be chosen and appointed by the Governor. At any 
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72.  Privileges and immunities 

No member of the General Assembly shall sustaim crinu- 

nal or civil liability Tor the opimons expressed i connece- 

tion with his or her oflice in or outside the General 

Assembly  During the time of his or her mandate no 

member of the General Assembly shall be scarched, 

detained or tried for any offence without the authorization 

of the house to which he or she belongs, or ofa predeter- 

mined committee thereof This shall not apply to arrest 

| the members of the General Assembly 

THE EXECUTIVE 

73. The Governor 

The Governor shall be elected by the majority of the votes 

cast in a state-wide constituency election. The Governor 

shallbe forty years or older and shall be elected fora three- 

year term renewable only once The Governor shall not 

hold any other public office or exercise any other trade or 

‘ profession 

b The Governor is the Head of the State, the Chiet Minister 

of the State’s government and represents the State The 

Governor may excrcise independently from the Govern- 

ment the powers vested in himor her under this constitu- 

tion Should the Governor be incapacitated the functions   

in flagrante delicto The law shall determine the salary of’   
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monuments of regronal interest 

promotion of culture and research, and protection and 

teaching of the languages of the Region 

regulation and promotion of tourismand tourism industry 

promotion pf sport and recreation facilities 

promotion of performing arts and yelated infrastructures 

other matters authorized by a constitutional law ol the 

State 

State law may require the Regions to implement State 

legislation in other matters State law may also define 

matters in which the State and the Region share joint or 

concurrent legislative and/or administrative jurisdiction 

in forms and matters prescribed i the law. W 

T'he State has legislative and administrative power in any 

matter in which the Region has not exercised its jurisdic- 

tion 

The legislative powers of the Regions must be exercised 

within the fundamental principles of State legislation in 

the subject matter and shall not be in contrast with the 

n;ui(”il interest or with the interest of other Regions. 

The Regions ekercise of administrative functions shall be 

normally delegated to the municipalities. When possible 

regional legislation should allow for implementation by 

local ordinances so as to adjust to local interest and 

characteristics, especially in matters related to the gov- 

ernment of the terrtory 
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I State law may directly empower municipahties with 
admimstrative tunctions of local interest, and may del- 

cgale to the Regions additional administrative functions 
{ 

g The Regions have financial independence and autonomy 
in the manners and within the limits established by State 
law  State law shall coordinate regional finance with the 
finance of the State and of the municipalitics. State law 
shall define the power of the Regions to levy taxes and 
impose duties and shall attribute to the Regions a portion 
of the State’s revenues. 

h Regions shall not levy import or export or transit dutics, 
nor shall they take any action which may hinder inany way 
the free circulation of people and goods among the 
Regions or limit the citizen’s rights to exercise in any 
portion of the State’s territory their profession, employ- 
ment or job 

] State law shall determine the type of public and private 
property owned by the Regions 

THE LEGISLATURE 

69. The General Assembly 

a. I'he General Assembly represents the people of the State 
of KwaZulu/Natal and shall consists of two houses, a     

b 

d 

¢   

any proposal, submut it to arucle by arncle vote and to a 
vote on the entire proposal, and send it to the full house 
for approval  The tull house shall read the proposal, 
submit it to article by article vote and to a vote on the 
entire proposal - The legslative proposal approved in 
identical text by both houses shall be transmitted to the ! 
Governor for signature and promulgation 

The Governor shall have the power o veto the legislative 
proposal in its entirety or on a line-item basis, in which 
casc the legislative proposal shall be remanded to the 
General Assembly along with a message of the Governor 
Il the General Assembly by absolute majority of its 
members votes to override the veto, the Governor shall 
sign and promulgate the law 

The law shall be promulgated within ten days fiom the 
Governor’s signature and becomes eflective ten days 
from its promulgation unless a shorter term is provided 
for by the law itsell” Al laws shall be published in an 
Official Gazette on the day of their promulgation 

All political partics shall be represented in the committees 
of cach house 

Each house shall have the power 10 adopt rules of 
organization and operation | 
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70. 

The members of the General Assembly shall represent the 

interest of the people i ats totahty and complexity and 

shall not be deemed to be bound by any specilic mandate 
' 

The General Assembly shall meet annually inone ordinary 

session from September to December  Each housce shall 

be summoned in session at any time by its President, any 

of'its Vice Presidents, by the Governor or by one tenth off 

its members. The General Assembly shall meet twenty 

days afier the election ofits members and shall proceed to 

verify the eligibility and qualification of its members 

All meetings of any house of the General Assembly and 

any committee thereof are public and may be broadcast 

In special cases any house of the General Assembly or 

committee thereof may hold meetings behind closed 

doors The reasons justifying the secrecy shall be confi- 

dentially disclosed to the Constitutional Court which may 

order that the meeting be public. 

Powers of the General Assembly 

The General Assembly shall exercise the legislative power 

ofthe State, approve its budgets, control the action of the 

Government and exercise the other powers granted by 

this constitution 

Each house shall establish its own Rules, autonomously 

approve its own budget, and regulate the personnel The 

Rules and any amendment thereof shall be approved by 

34 
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absolute majority  ‘The Rules shall recogmze and respect’ 

the role of the opposition and protect political minorities 

The Rules may himt but not prohibit reasonable filibuster- 

ing 

Irach house shall clect a President and two Vice Presi- 

dents for a two year term and shall assign its members to 

committees Jomt sessions of the General Assembly shall 

be presided over by the President of the House of 

Delegates and shall be governed by its Rules  The 

Presidents shall exercise the administrative powers and 

police authority within their respective houses Al 

political parties shall be represented in the committees of 

cach house 

L:ach house shall be validly in session when at least half of 

its members are present. Unless otherwise provided for 

in this constitution, all dehberations of any of the houses 

of the General Assembly must be adopted by the majority 

of the members who are present 

The General Assembly shall adopt legislation to imple- 

ment this constitution and to meet the needs, wants and 

aspirations of the people of the State. 

The General Assembly shall approve the budget and the 

year end financial statements of the State. The General 

Asscmbly shall have the power to authorize the govern- 

ment to operate for no more than three months with a 

provisory budget pending the approval ofthe budget. The 
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