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Mbeki Day rally

TOMORROW the giant South African Youth
Congress (Saﬁc:wowxll hold its main Govan Mbeki
Day rally at House in J

Tonumow'srallywxllsmatnoonandlsdueto
~end at 2pm.

Sayco declared January 8 Mbeki Day in memory
of the birth of the African National Congress
(ANC), of which he is a top-ranking member.

In a statement this week, Sayco said: "We want
the world to know our position — we are not a
front for the ANC, nor do we have any
organisational relauonshlp with _it. But we
recognise its cenu-ahty in resolvmg thc South_
Afnm problems."

o
’
nkatha won’t pray
\NKATHA members say they may boycott a
number of day-long vigils for peace in
Atdn"bmlmpgemsm Hnﬂey{usorgamsedda long
y—
~vigils in a number of Catholic Churches in
Pietermaritzburg, Edendale and Imbali as "an
-expmonofmydeepcomoverthemalmng

Butlnkathapencetalksdelegm Velaphi Ndlovu
has refused to attend, and says he doesn't think
other Inkatha members will attend either.

"I don't go inside Catholic Churches. If it was
held in a yterian Church, I would go,” he
said. He did not elaborate on why he thought other
Inkathamenhers,Cathohcornot,wmﬂdboycott

Nine in court -
NINE Inkatha members appeared in court on-
Monday mﬂltheNewYear'sEvenmfder
f ofaCosammuﬂmwhowaspewe- man.
InkathnconfronmanwnthaNdengem

League members.
S s o =it
: man was

_The in ha bybeenm ith
; nine have wil

ch% - mmdenng

'wenotﬁa:kedtop andthccasewas
S 'lhelawnestlmdnllymtheconﬂmuas‘,
follows: Dead: Inkatha 2, league members 5;
burnt houses: Inkatha 0, UDF/Cosatu 3; injuries:
Inkatha 7, UDF/Cosatu 9.
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cies in housing, educatio

for this country ‘the policies
} trylof gty oA o i
. try of “tyranny, inefficiency and star-
~ vation on an enormous scale so that

i

even left-inclined commentators like
~ historian Mr A J P Taylor can regard
it” (the workers’ revolution) as “the
tragedy of my time.” (Quote from the
above-mentioned review,)

Because Mr Ian Smith was forced to

treat with Marxists like Mugabe
against his better judgment, Zimbabwe
is now firmly on the road to a one-
party socialist state. The next ten
years will see the economic decline of
that country to the grave detriment of
the unsophisticated peoples who voted

him in as a “genuine” leader.

_Johannesblirg

: cal of Russia. ,
' The bulk of black South Africa con-

AJP Taylor: Left-wing, but criti-

_sists of exactly such unsophisticated
and easily manipulated peoples who.

may well have chosen communists as
their genuine leaders. But those of us
who know better — and this should in-
clude the Catholic bishops. - cannot

~allow thém to do so both for their sakes

and for our own. S Tt :
If South Africa is to remain part of
the West, the present transition period
has to be carefully managed to exclude
the Marxists, however much: support
they apparently have. 3 '
: ~ Anti-Marxist
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Buthelezi’s reputation puts Zulu ¢

‘eny Allen-Mills reports
om Ulundi, the dimunitive
ital of the once-mighty
nation, construeted on

he site where the British
inally defeated the Zuhus.

N THE ancient Zule bawicficld
Ulundi, ihere s 3 sma¥ monu
= 10 the 20,000 1mps fighters
jose  assegals and rawhede
wlds proved no match for Lord
elmsfond’s Gatling guss in the
st greal baitle of the Angio-
u war

Ap inscTiplion oo the monu-
> reads: “In memory of the
ave warmors wiho foll here m
7Y in defence of the oid Zule
der™. A century later, a new
de order s springing to life a
* hundred yards froo the site
e the st great Zuix kme.
“sbayo, gave up his throne to
s rule

Ulundi, an wolated raral out-
5t about B30 miles rocth-west of
arbam, has beeome the capitat
the Zuh kingdom’s 20th cen-
¥ carnation — the biack
agh Afncan homeland of Kwa-
dlm. On 2 windy plain still lit-
red with wasted Braish cac-
dge cases, Mangosuthy Buthel-
1 has bult am wultra-modern
seftam’s kraal.

The choice of a new KwaZulu
pital aroused fiesce debaic

ren Ut was first proposed in

€ 970s. For almos: 90 years the
cal point of Zuly astherizy had
0 the resnote trading village of
ongoma, where the Zuls yoyal
exify maintained its household,
il where King Zwelithiai Good-
1 still Lives voday.

o

s,

im&mpﬁr&qprmﬂthehmofm

Frank Mdlslose, a veteran Zoke
currently
Minister of Hcalth i the Kwa-
Zubu goverament, says the argu-
menl hinged kss on the topo-

administrator who s

graphical sutability
acations, than

Zalu legend

“Some peopie thoogh
NongemashouldBethe cap
Cause thar’s where the Kir ved,
like s tather and grandiasier be-
fore hrm. But othees pointed oot
that Ulundi was evena m
ands was

whcth
Zolu cmpare

was

- 5 Fe
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&:bhmnxhﬁahyﬂrmsh&w

broken.™
Ulundi was duly chosen and
£OnStruction degan 1 [576. Al the
ume, the area was used mamly for
granng. A dozers famibes wore
obliged ta move to other
e way for a KwaZulu legisla-

tive asscwbly and the headqguar-

farms o

™

ters of a2 homeland governs
administrating more than
lom Zujus

Ao mflux of civil servants and
modest service  industrics has
swallen the Zutu capital’s poputa-
fLion W U. Modern
Mousiag dowelopmeals are scat-

U miost
SERESLN LT N

apital on the map

tered acsoss the bumpy plan.
Uhuedi boasts a small airpor, a
modest shopping cemrs, and 2
Holiday @nn that proudly ée-
scribes itselt the smallest um the
world

Althouel e KsaZum govern-
ment  employs  seweral  dozen
whites, some i scoior DOSIIONS.
thanks to Pretoriz’s Group Arezs
Act they are not aitowed 10 Ine
Ulsach iseif  Mos: commure
daaly 10 Melmath, a prenry hiliside
village safely across the KwaZulo
border om “wihize™ torrain some
30 iniles zway.

Chaef Buthelesi's offices ase lo
cared in a hanfsome —odern ad-
minstrauve complex that doms-
nates  the jocal  landscape.
Because Mr Buheics) refused o
accept mdeperdencs for Kwa-
Zulo — wis echmcal  asclf-goe-
ereng regioa of Sowth Afnca,
and DM a separsic stare hke
Bophathatswana or Tramskei —
Pretoriz m turn witsbheld s bo-
nus mcenives. NO gowernment
funds wers offesed o Benld
Ulands.

Unless you were going 10 visit
Chier Buthelezi — as a steadw
stream of dignitanes dovs — on
have a special myerest in Zulu war
battle sites — there would be few
TEASONS O ViSH (he new capital. i1
15 2 ragged, funclional, cur-of the-
way place offering bisle in the'way
of zaicrrainment ocher tham the
darts boasd i the Hodiday Fan.

But Cief Buthelezi's growing
smportance in naponal affairs.
and Ois deternmnaton (O establisi
the Zulus as a force ndspensable
D any ictore political setberment
n South Africa, iooks bke sccur-
ing for Ulundi a permanent place
oa the map.
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SA blacks’

From The Star’s
Washington Bureau

The Rangel Amendment, which dou-
bles taxation for American com-
panies operating in South Africa, re-
vealed a US Congress which gave
little thought to the consequences of
its actions, the Wall Street Jour-
nal has

The amendment was approved as
part of an omnibus, catch-all tax
Bill in the final days before Con-

%as completed its work for 1987.
ere

was hardly time for a thor-
ough debate and the Ways and
Means Committee approved it after
hearing only one piece of testimony.
' The Wall Street Journal, Ameri-
ca’s largest daily nemaper and one
of the world’s most influential finan-
cial publications, said further debate
might have brought out the fact that
the amendment would do more than

views on %?-nctions ‘ar
e 19 e Ty
now irrelevant in U

 cost thousands of blacks their jobs.
“It will have the perverse effect

of strengthening white economic -

dominance of South African so-
ciety.” :

The newspaper said studies

showed that support for sanctions
had fallen among South African
blacks.
" “Much of the (American) support
for further sanctions appears to be
driven by by US domestic political
concerns. Whether or not blacks sup-
port them has become irrelevant.”

Meanwhile, American companies
trading in South Africa are studying
the fine print of the Rangel Amend-
ment to assess the impact it will

-procedures vary widely from com-"2

‘from 57,5 percent to 72 percent.

es 2k

uld

L xs& .
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have on their operations.
‘According to trade sources, the
studies disclose that the taxation °7

pany to company and that, in some >

cases, it may be possible to find
legal ways of reducing the ',imp‘act,nsl
of the amendment which would pre-
vent the companies from taking tax /. - -
credits in the US for taxes they pay. , ¢
in South Africa. i o A i

‘The Wall Street Journal said’ "
yesterday that the measure effec-g“ ;
tively raised the total tax burden)d,.

But sources in Washington say the-SI: '
final increase will be much lower ..
after the accountants and the law-2
yers have finished their work.’
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MEMBERS of Transkei's
Democratic Progressive Party
(DPP) who visited Lusaka last
week have effectively been
barred from talking about their

meeting with the African
National Congress (ANC)

They are among the most
seriously affected by the-
military rule imposed in the
Transkei last week.

All politicians to the left and
right of the military govern-
ment have been silenced. :

The coup took place six
hours after the TPP
delegation, led by Chief
Ntsikayezwe Sigcau —
brother of deposed Prime
Minister Stella Sigcau — left
Transkei for Lusaka.

Chief Sigcau said told The
NEW NATION that soon
after they arrived back in
Transkei, he was summoned
to the Transkei Defence Force
see. TDF

offices to

commander General Bantu

Holomisa, who is now head
of the homeland.

He said Holomisa adviced
him not to disclose infor-
mation on the Lusaka visit.

After issuing a press release
to local newspapers the next
day, Chief Sigcau was told
that he and other members of
the DPP were not allowed to
speak to the press, or engage
in any political activity in the
territory.

The DPP was planning to
launch its youth league in the
Transkei over the weekend
— but the coup forced them
to cancel the event.

Holomisa earlier said all
political parties were affected
‘by the ban on politics in the
region.

After pronouncing himself
chairman of both the military
council and council of

t r :
ministers in a public meeting
in Umtata this. week,
Holomisa said political parties

"will not be allowed to
operate as in the past, that is
to hold political meetings or
canvas for support"”

"No-one, no.organisation of
any kind, will be allowed to
propagate any political ideo-
logy while the military council
is in power. All organisations
which were banned before the
military takeover remain
banned," Holomisa said.

He had previously indicated.
that he was not opposed to the
unbanning of the ANC if a
popularly-elected government
chose to do so.

Holomisa also .told
Transkeians to "adapt” to a
military style government.




“Letters to the Editor

glican bishops 1g hot and
over the Lusaka Document (h
“accepted” but not “endorsed”
Catholics are waiting with bated

aving
it) we

=

breath to see what the South African

Catholic Bishops’ Conference will do

about the matter in their coming ple-
nary session — (at which Archbishop

Denis Hurley had earlier on said the
Lusaka Document would be discussed).

We sincerely hope the result will not
be the same sort of verbal subterfuge
to which the Anglican bishops have re-
sorted. We would ask our bishops in an-
ticipation not to tell us and the ANC
that they “understand” why they have
recourse to violence.

We all understand that — it is to
seize power for themselves unilateral-
ly, and then to establish a “workers’
state”, as was made clear in a recent
statement by Mr Jay Naidoo of COSA-
TU, the darling of the Bishops’ Confer-

~Nor should our bishops attempt to
approve ANC violence “as a last resort
when all other eful methods have
failed” — since the “peaceful methods”

——

T

hops must

417" ’7FL’

 the ANC

Write to Box 61682

Marshalltown 2107

so far used include brutal intimidation

_ through petrdl bombing, stone throw-
ing, car bombs and landmines, and
above all, necklacing. =

We shudder to think what their “non-
peaceful” methods might be.:' -

No one will be fooled by an appeal to
the “last resort” theory, for violence is
an indispensable ingredient of any
communist-backed front, such as the
ANC-UDF, at every stage of revolu-

tionary activity — in spite of all their

cajoling and pious posturing in the
local and world media. ’

If bishops give sympathetic “under-
standing” to such terror groups, then
they can hardly escape accountability
for the blood shed by such groups, and
that accountability will be to God, -
whom they will not be able to fool with
quibbling over words. !

* 8§ 0’Connor

11y

Rosettenville
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The United Democratic Front (UDF)
has called on its members in the
Maritzburg area to work towards

ed by Mrs Albertina Sisulu, the
organisation said ‘it was still co-
operating with the Maritzburg Cham-

peace and stability in the region.
Twenty-seven people have already
died in violence this year.

The UDF said it believed that a
. permanent solution to the problem
| could only be found once agreement

association, movement, expre
|} and organisation. )
_“We also call on the media, partic-
§ and balanced account of the situation
S0 as to help
the violence.” '
The UDF also called on whites in
South Africa and the international
community to break with apartheid
and to join the “democratic forces”,
“Experience had shown that the
National Party is unwilling to bring
‘about peace in the country. ,
- “We remain convinced that until
~such time as the South African Gov-
ernment agrees to negotiate with the
ANC, there will not be peace,” the
message said. — Sapa. L]

ew Year message
calls for peace in Maritzburg

- peace and to unite against apartheid.
A l%m UDEF’s New Year message;

ber of Commerce to bring about -

had- been reached on the four basic
_ premises of democracy: freedom of

| ularly the newspapers, to give a true

in the process of ending

ny
taking s1d?

MARITZBURG — Po-
lice denied on Tuesday
that they were siding |

~with Inkatha in- the
wnshi flict a

THe

Acting police liaison
officer, Major C du
Plessis, was reacting to
a statement by United

‘Democratic’ Front
(UDF) president Mr Ar-
chie Gumede, that the

police

- Major du Plessis said
~ he wanted to “put the
record straight fre
the police p’oin@g}
SR, (e e B
Inkatha youth leader dies in smas
MARITZBURG — Maritzburg police have confirmed that the lead-
 er of the Inkatha Youth Brigade in the Natal Midlands, Mr Jos: ]
Mabaso, was killed in a motor accident near Eden aleb'ontMglrlx-
day afternoon when a car and a furniture truck crashed at the
Sutherland Road intersection. P
A spokesman for the family said a memorial service would be
held at Mr Mabaso’s home in'Imbali on Friday afternoon. :
The funeral will take place in Msinga, where he was born, on
Saturday morning. o sl :
_ Mr Mabaso leaves his wife and two children. — Sapa.

. Sistlu . . . o ny
give true account of situation.
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COMMENT
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_Gutsy Maggie

IT’S rather sickening when Kenyan President

Arop Moi, no great shakes when it comes to

human rights, lectures Mrs Margaret Thatch-
er, the British Prime Minister, on the iniqui-
ties of South Africa and chides her for not
agreeing to mandatory sanctions.

But then like other anti-South African hyp-

ocrites, Mr Moi will never admit his own re-
cord is pretty putrid. - =

Still, Kenya and Britain remain gbod fnends, ;

we are told, despite their differences over
South Africa. :

This, we suppose, is not surprising, since Mrs

Thatcher announced that Britain was going

to give Kenya an additional R72 million in

aid, taking the total granted during her eight
years in office to R700 million. :

It does pay to keep on the right side of‘the Iron
Lady

Haviné said that, we commend Mrs Thatcher

for her doughty defence of her standpoint
that sanctions are not the way to bring about
change in South Africa. S

Yes, apartheid — “an utterly repulsive and
detestable system” — must go, she said. But
change had to come from within ““and it must
be peaceful”. 5

In an interview before she flew to Nairobi,

Mrs Thatcher said it was utterly repugnant

that people who advocated sanctions sat in
luxurious hotels saying: “We have a right to
decide how many people shall starve in South
Africa.” . 5

At her meeting with Mr Moi, she argued that."

change was already under way in South Afri-
ca and that sanctions would hurt companies
that were at the forefront of bringing about
social changes through their hirings.

She also argued that contacts must be main-
tained in order not to lose the ability to influ-
ence the Pretoria government (a view the
Americans should note, seeing that their own
influence is waning in direct ratio to the sanc-
tions and disinvestment which the US is im-
posing on South Africa). .

Mrs Thatcher did not rule out the possibility of
visiting South Africa if that would be helpful,
but felt the time was not ripe. Mr Moi did not

object to the idea. :

No doubt such a visit would not please the
radicals in South Africa, who oppose Mrs
Thatcher’s stand against toughetti anctions,
but the vast majority of South Afri :
would be delighted to see her here.

We admire her strength of character, her pur-
posefulness and-her political astuteness.

We marvel at the fact that she has dominated
not only her country’s politics — last Sunday
she set a record for being the longest serving
British Prime Minister this century — but has
become an international leader as well.

She epitomises the British bulldog spirit in a
way only Sir Winston Churchill did in the war
years. '

And she has taken her country from the status
of a declining power to one whose voice is
heard with growing insistence.

‘South Africans are not always pleased with
her. They remember that it was under her
Prime Ministership that the Whites and the
Black moderates of Rhodesia were sold
down the river by Lord Carrington in the
notorious Lancaster House agreement.

They remember that her Sports Ministers have
taken an uncompromising stand against
South African sportsmen and women in
terms of the Gleneagles agreement.

They remember that she agreed, however re-
luctantly, to impose the batch of sanctions
introduced by the European Community.

All this notwithstanding, they admire the way
she has stood firm against harsher, mandato-
ry sanctions. ;

It takes guts to stand up to the Commonwealth
and the rest of the ratpack of countries that.
wish to bash South Africa with more and
more trade and other embargoes.

But, then, she has not been nicknamed the
Iron Lady for nothing. :

Yes, we’d love Mrs Thatcher to visit this coun-
try. S A S5

And though some South Africans might not
like what she tells us, whatever advice she

B B eisnn Moot ey







SA’S

judges
stand
accused

JOHN DUGARD
Professor of Law and Director of the
Centre for Applied Legal Studies,
University of the Witwatersrand

] JOHN DUGARD

If the Appeal Court’s
decision rejecting the
challenge to the emergency
regulations in the Omar case
last year is a warning of
judicial policy, and if it is
followed by similar
judgements, the position of
the ““moral judge’’ committed
‘to doing justice in the
traditions of the common
law may become untenable,
writes Dugard in the South
African Journal on Human
Rights L

Gon 7 1988

HE OUTCOME of the Omar

v Minister of Law and

Order appeal was a disap-
; pointment to those who na-
ively = believed the Appellate
Division was becoming more
rights conscious.

Recent decisions had given rise
to hopes that the judicial dark ages
had ended and that the Appellate
Division had embarked upon a
course in which fundamental com-
mon-law rights would be given
preference over interests of
national security and governmen-
tal bullying in the interpretation of
ambiguous statutes and the review
of administrative action.

The Omar case suggests this
optimism was misplaced and that
we are back to square one, which in
jludicial terms is Rossouw v Sachs,

964.

The judgement in Omar con-
cerns the weight of fundamental
common-law rights in the inter-
pretation of the emergency regula-
tions. Can emergency regulations
that exclude the right to counsel
and the audi alteram partem
rule without clear authorisation,
express or implied, in the enabling
statute; be good in law?

The legislative and judicial facts
necessary for an understanding of
the Omar judgement are briefly as
follows:

The Public Safety Act 3 of 1953
permits the State President to de-
clare a state of emergency and to
“make such regulations as appear
to him to be n or expedi-
ent for providing for the safety of
' the public, or for the maintenance
of public order and for making
adequate provision for terminat-
ing such emergency or for dealing
with any circumstances which in

his opinion may have arisen or are
likely to arise as a result of such
emergency”.

In 1985 and 1986 the State Presi-

dent declared a state of emergency

and issued regulations which au-
thorised the arrest of any person
whose detention was, in the opinion
of a member of the police or armed
forces, necessary for “the mainten-
ance of public order or the safety
of l:’he public or that person him-
self”. ;
Such a person might be detained
for a period not exceeding 14 days,
but the Minister of Law and Order
might “without notice to any per-
son and without hearing any per-
son” extend the period of deten-
tion.

No rson, other than a State
official, “shall have access” to such
a detainee “except with the con-
sent of and subject to such condi-
tions as may be determined by the
Minister or the Commissioner of
the South African Police”. =

Finally, in terms of rules issued
by the Minister of Justice acting
under reg 3(9), it was provided that
no detainee might be visited by any

person, except with the permission’

of the person in command of the
prison “provided that if a legal
representative desires to visit such
a detainee, the permission of the
Minister of Law and Order or the
Commissioner of the South African
Police shall be obtained for such a
visit” — rule 5(1).

In Omar v Minister of Law and
Order the validity of detentions

' was challenged on two grounds:

first, that reg 3(3) was ultra vires
because it excluded the common-
law right of a detainee to be heard

at the time of the extension of his
detention beyond 14 days; and, sec-
ondly, that reg 3(10)(a) and rule 5(1)
were ultra vires because they de-
prived the detainee of this funda-

| mental right of access to his legal

adviser.

. Judge yyi_qr, with Judge Presi-

dent Munnik concurring, rejected
both these challenges; but Judge
Friedman, dissenting, upheld the
challenge to reg 3(3), finding that:

“However wide the State Presi-
dent’s powers might be under the
Public Safety Act to make regula-
tions providing for the detention of
persons, there is nothing in that
Act which either expressly or by
necessary implication permits the
State President, in promulgating
regulations for detention, to over-
ride the fundamental procedural
rule of fairness and of natural jus-
tice embodied in the audi al-
teram partem maxim”.

In Omar the Appellate Division
was faced with the first challenge:
to the validity of the emergency
regulations of 1985-1986 on the ba-
sis of their incompatibility with
fundamental common-law rights.

The importance of the appeal
was underlined by the fact that the
issues before the court had been
considered by at least 16 judges in
five divisions of the Supreme
Court, with the judges fairly even-
ly divided.



-In these circux?sta}lncgs one
t be forgiven for having ex-
migtl;d first, %ihat the court would
ave been constituted to include, in
addition to the Acting Chief Jus-
tice, the most sed:iior judges of ap-
peal; and, secondly,
would have delivgred a_carefull
reasoned judgement, with a fu
consideration of all the relevant
authorities and arguments.
Both of these expec
ulfilled

First, 'th_é court was composed of

tatjons were

ef Justice Rabie and
1 Joubert, Viljoen,
hoff (acting). Sen-
as Jansen and Cor-
d, and little at-
to include judges
be non-executijve

“lor judges such
tt were exclude
tempt was made

ment, deliver
reatdts likefa judicial r
matter of major ublic i -
tance. i .
Written in the s

tyle of a judge.- -
ment on the inte % B 4,

rpretation of a
eement or munj-
has authoriseq the detention with-
thousands, it cites
, fails to deal ade.
the arguments can-
cial and loca]
N omits to re-
Spond to the arguments by dissent-
Ing judge Hoexte

€ Majority jud
the argument fh
vires on the
ableness. The

lidity of reg 3(1
ed d

gement rejects
at reg 3(3) is ultrq
grounds of unreasop.-
ge to the va-
0Xa) and rule 5(1),

ar arguments, is
issed.

lation, stressing that the qudi
alteram partem rule is to be pre-
sumed to apply in the case of an
enactment emgowering an official
to make an order prejudicially af-
fecting the rights of another unless
there is a manifest intention to
exclude it. 3

As reg 3(10)(a) and rule 5(1) pur-
ported to apply to persons held for
their owns ety, as well as to those
detained for the safety of the pub-
lic, they were beyond the contem-
Plation of Parliament and bad in

aw. L,

Strangely, this persuasive argu-
ment, which links the right to coun-
sel with the declared purpose of a
detention in reg 3(1), is not consid-
ered by the majority in Omar.
In cases of this kind it is appro-

priate to consider the reasons for

the exercise of a Jjudicial choice,
Judges who refuse to accept the

exclusion of basic rights without

statutory authorisation are gener-
ally guided by a determination to
protect individual rights against
Infringement from the State, and
have no hesitation in articulating
this philosophy.

However, when judges are guid-
ed by interests of national security
or loyalty to the executive they
often prefer to leave the consider-
ations which influenced their
choice inarticulated.

is is certainl
judgement of Judge M T Steyn in
the Bloem case, which expounds a
“total onslaught” theory as an in-
Spiration for a ro-executive ap.
proach, but it does describe the
approach of the majority in Omar,

'n both instances

the State Presiqd
take drastic actions th

the court finds
Wers conferred on
permit him to
at he consid-

even if this res
n of _fundagnental»

mental rights by subordinate legis-

oy / S K
I = =

|

argues that South

not true of the

for Rabie refuses to articulate the
reasons for his choice, beyond a
general expression of judicial sub-
ordination to the executive and
hints about the need to protect
“sensitive information”.
In his controversial
lecture (“Judge and
1984) ‘Professor Raymon

inaugural
Injustice,”
Wacks
rican judges
progerl’g allow themselves to be
guided by the “morality” or “inst;-

tutional history” of the white com.-

-munity  in exercising their choice

{the interstices of the law.
I believe that Wacks is wrong.

. hacist and repressive statutes

must be interpreted in accordance
with the principles of equality, li-
berty, reasonableness and natural
justice wherever the law permits
of more than one interpretation,

There can be ittle doubt, howev-
er, that Omar gives support to
Wacks’s view.

The lack of concern shown by
the court for rights judged to be
fundamental by the common law,
and the failure of the court to con-
sider adequately decisions extol-
ling the importance of these rights,
suggests that it was guided, not by
considerations to be found in the
inherited values and principles of
the common law, but by subcon-
scious, inarticulated assumptions
about the preservation of existing
power structures — which Wacks
would describe as a com nent of
white “community mora ity”.
Rossouw v Sachs, 1964 expound-
ed a pro-executive judicial policy
which was to guide not on y the
Appellate Division but also the
E:x:ovitxiicial divisions until the early
ighties,

hankfully, there is evidence to
suggest that many of our resent
judges in the provincial divisions
are unlikely to accept poli%' direc-
tions from the Appellate Division
on matters affecting individual
and state in this way.

However, if Omar is a warning
of judicial licy from Bloemfon-
tein, and if it is followed by similar
Jjudgements — g was Rossouw v
Sachs — the position of the “mora]
judge” — the judge committed to
doing justice in accordance with
the traditions of the common law
— may become untenable,

If the Appellate Division acts in
accordance with the views ex-.
pounded by Raymond Wacks, res-
ignation may become the only de-
cent option for the “moral judge”.
0 Extracts from Focus on
O:nar, South African Journal
on Human Rights, Vol 3 Part 3.



