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THE ANCâ\200\231S PROPOSALS ON INTERIM GOVERNMENT

The ANCâ\200\231s attitude to interim government is well Known. We want

an intÃ©rim government for the limited

G

urpose of supervising the
transition to democracy. That should be a comparatively short

period - a matter of months rather than years.

There are a number of reasons why an interim government is
required during this period, and what is important to us is that
the interim government should be structured and should function
in a way that will enable it to serve the purposes for which it
is required. We would be willing to give serious consideration

to any structure that adequately meets these purposes.

To begin with we stress that as far as we are concerned interim
government is not itself an end. It is a necessary part of the
process of establishing a democratic order in our country. This
should be the clear and only purpose of an interim government.
Codesa should not concern itself with structures whose purpose

is to delay or frustrate the coming of democracy.

Since we see interim government as part of a process we cannot
talk about it in the abstract. We have to relate it to the
constitution making process which means that the debate and
discussions in this working group will be influenced by and in

turn could influence the debate and discussions in the other

working groups.

The ANC is firm in its position that the new constitution should



itself be the result of a democratic process, and should

therefore be decided upon by an elected Constituent Assembly.

The role of the interim government is to supervise the transition

from the time when agreement has been reached on the process,

until the time when the work of the Constituent Assembly is

completed and a parliament has been installed in terms of the new

constitution.

For most of that time the country will be preparing for the

elections and the crucial tasks of the interim government will

be to ensure that the elections are fair and free and that

government is conducted without favouring any of the parties who

are participating in the elections. None of the parties should

be able through the use or abuse of governmental power, to

influence the outcome of the elections. It is for this reason

that the ANC has always placed emphasis on the role of an interim

government in relation to the electoral process, the public

media, the security forces and the budget.

The primary role of an interim government will be to ensure that

during the transition to democracy there will be peace and

stability, that the elections are fair and free and that

government continues to function at its essential levels. No

contentious legislation should be enacted, and no contentious

executive action should be taken during this period. We see it

aS a period during which there should be government by consensus

or substantial consensus. It will be a comparatively short period

and the interim government will fall away as soon aS a new
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government is installed in terms of the new constitution.

What is also important to us is that all apartheid structures

should be removed during this period. That is why our proposals

are iinked to the reincorporation of the TBVC states, and an end

to the tri-cameral parliament and other apartheid legislatures.

It is also important to us that the interim government should

have legal form which means that the structures and powers of the

interim government must be defined in legislation and that where

necessary amendments should be made to the existing constitution.

For the preliminary period at any rate - that is the period prior

to the elections - we can see no alternative to an interim

structure or structures being established that will be vested

with appropriate legislative and executive powers in regard to:

1. At least the electoral process, the security forces, the

public media and the budget.

2. All other action that is considered necessary for proper

government during the interim period.

Our proposal is that an Interim Government Council be appointed

by Codesa to co-ordinate and supervise the existing

administrations, and that the Interim Government Council be

vested with legislative and executive functions to be exercised

in accordance with procedures and structures to be determined by

Codesa.
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Once the elections have taken place there are two possibilities

that can be considered. Either the Interim Government Council

continues te function in the agreed manner until the Constituent

Assembly has completed its work and a new parliament is in place,

or the Constituent Assembly is vested with sovereign powers so

that it functions both as a constituent assembly and as a

legislature until the new constitution has been adopted.

We are still considering the implications of the suggestion that

the Constituent Assembly be vested with sovereign powers and do

not yet have a firm position on this issue. What concerns us is

that the Constituent Assembly should not be diverted from or in

any way hindered in achieving its primary purpose which will be

to adopt a new constitution. The processes of constitution making

and legislating should not be conflated. Procedures and decision

making processes which are appropriate for an elected interim

government may not be appropriate for an elected constituent

assembly, and the two functions should therefore be kept

distinct. Above all the process must not be delayed and we would

be opposed to the adoption of any processes or structures which

would have that result.

There is possibly a way in which our proposals and those of some

of the parties who have already stated their positions can be

brought together so as to meet the purposes that we have

identified as the essential purposes of an interim government.

We are willing to explore such possibilities.
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The timing of the dismantling of the apartheid legislatures may

depend on the process and structures adopted, and we are willing

to consider suggestions made in that regard. Our firm nceition

is, however, that this should be part of the process, and should

be accomplished by the time that the Constituent Assembly is

established.



DEMOCRATIC PARTY

POLICY PROPOSALS FOR THE MANAGEMENT OF THE TRANSITION
(Submission to Codesa Working Group 3 on Thursday, 6th February, i9Â¢

1.1 What is â\200\234Transitionâ\200\235?

1.1.1 South Africa is in a process of moving from minority
domination to a new inclusive democracy. This process is commonly
referred to as â\200\234the transitionâ\200\231, and encompasses the passage of
time and sequence of events that will, or should, take place
between now and the date on which the new constitution for South
Africa comes into operation.

1.1.2 There are two distinct features or processes which will
characterize the transition:

(a) the negotiation process itself from which a new
constitution, economic system and social order
must emerge; and

(b) the manner in which the country is governed and
managed until the introduction of a new constitution.

2._VYISION

2.1 The Democratic Party is committed to working towards
political orientation in South Africa in.which democrats will
naturally be drawn together. In the process of achieving this
ideal, the Democratic Party will work for a convergence towards
the democratic centre involving the coming together of
significant sections (if not all) of the ANC, the NP, the IFP:,
the DP and other democratic parties and carrying the endorsement
of millions of South Africans who are today without a political
home. This should lead to a Government of National
Reconciliation. Post-negotiation South Africa cannot successfully
be administered without such a government inter alia because:

(a) A government which cannot command the loyalty of the
population as a whole will result in political volatility, while
a@ government which cannot command the confidence of investors
will result in economic stagnation;

(b) The failure to bring about such a government will perpetuate
the present â\200\234systemâ\200\235 versus â\200\234struggleâ\200\235 politics, with a
ll its
inherent instability, violence, poverty, inefficiency and
corruption;

(ce) There is no long-standing tradition of democracy in South
Africa, and democratic procedures need to be carefully nurtured.
Until the tradition of democracy is strengthened to withstand the
strains of open, competitive and confrontational politics, and
until the wrongs of the past have been righted, politics needs tc
be directed towards unity and consensus; and

(d) Only a centrist alliance will be able adequately to maintain
law and order, restore stability and create a climate attractive
for investment.



2.2 The Democratic Party believes that a start must be made

during the transitional period to build this democratic centre.

To be successful, transition must be an inclusive process

involving as broad a cross-section of South Africans as possible,

both at leadership and community levels.

2.3 The DP also advocates an incremental approach to the

transition. Very importantly, this involves the adaptation of the

present constitution to accommodate transitional measures

negotiated prior to the adoption of an entirely new constitution.

Rather than suspending the constitution, or preserving it at all

costs, the DP wishes to reconstruct the constitution in a way

which will bring about real change without co-option at the same

time as preserving constitutional continuity.

3. CONVENTION FOR A DEMOCRATIC SOUTH AFRICA

3.1 The DP believes that the negotiation and transition processes

must commence with the first meeting of the Convention for a

Democratic South Africa (CODESA). This body will continue to be

the principal agent for the management of the transition.

3.2 To be effective, the conference must be as broadly

representative of all shades of political opinion as possible,

and all reasonable steps should be taken to secure the attendance

by as many parties and movements as possible.

3.3 The purpose of CODESA should be to agree on:

* the composition, functioning and powers of the body to be

charged with drawing up the new constitution (the DP

favours an elected Constitutional Conference);

* a set of principles upon which the new constitution will be

based.

*,the form and functioning of the governing authority

during the process of transition from an apartheid

South Africa to a new non-racial democracy (the DP

favours a multi-party Transitional Government of

National Reconciliation);

* procedures to be followed to ensure the legal continuity

and legitimacy of the new constitution; and

* the participation of the TBVC states in the negotiation

and transition process and the principle of their

re-unification with South Africa under the new

constitution; and

* the drawing up and introduction of a Bill cf Rights for

the transitional period.



4. PROPOSALS FOR TRANSITIONAL GOVERNMENT

4.1 Introduction

4.1.1 However imperfect the present constitution may be, South

Africa has an elected government recognized by the international

community. Nevertheless the constitution excludes the vast

majority of South Africans from participation in the formation of

the government and accordingly lacks legitimacy.

4.1.2 South Africa therefore needs a Transitional Government of

National Reconciliation, which must be the product of agreement

at CODESA.

4.1.3 The obiectives of the Transitional Government of National

Reconciliation should be:

* To preserve constitutional and legal continuity of

government;

* To build credibility, legitimacy and acceptability of

government decisions and policies by broadening the base

of government;

* To promote, and as far as possible ensure, even-handed and

impartial stewardship of key government functions,

particularly control of government expenditure, of the

broadcast media and of the security forces;

* To ensure stability, and the continued loyalty and

commitment of public servants; and

* To promote shared responsibility and to build trust and

goodwill between participating political groups.

In addition, such a transitional government would help to prepare

the people of South Africa for the advent of a fully democratic

constitution and would assist in containing violence and

preventing the polarization and militarization of our politics.

4.2 The Council of Leaders

4.2.1 A Council of Leaders will be appointed by CODESA

representing significant political parties or groupings and will

include the State President.

4.2.2 The State President will exercise all executive functions

provided for in the constitution on the advice of the Council of

Leaders in the same manner in which he normally acts on the

advice of the Cabinet.

4.2.3 In the event of an inability to reach consensus on a matter

of significance, the Council may refer this dispute back to

CODESA.

4.2.4 The State President and the Council of Leaders shall:

x Give effect to decisions of CODESA; and

* Resolve deadlocks which may be referred to them by the

multi-party Cabinet committees.



4.2.5 The State President and the Council of Leaders may further

together decide to:

* Change the composition and structure of the Cabinet;

* Provide for interim participative structures on provincial

and local government level;

* Broaden the representivity of the judiciary, public

service and armed forces;

* Appoint specialist commissions to investigate and resolve

particular issues; and

* Make appointments to various government advisory bodies.

4.3 Multi-Party Cabinet Committees

4.3.1 Each Cabinet Minister, or where it is practical, group of

Cabinet Ministers, will in the execution of his or their

responsibilities act on the advice of a multi-party cabinet

Committee, appointed by CODESA. The Minister(s) will be member(s)

of the committees.

4.3.2 The multi-party cabinet committees will be consulted before

legislation is introduced to parliament and before the

Minister(s) exercise(s) the executive power vested in him/thenm,

and he/she/they will not proceed with the legislation or

executive action until the committee has given its advice,

subject to reasonable time limits.

4.3.3 Should the Minister, or Ministers, be unwilling to follow

the advice of a multi-party cabinet committee, the matter shall

be referred to the Council of Leaders.

4.3.4, While the multi-party cabinet committees would be competent

to give the Minister(s) any advice they saw fit, it is not

anticipated that such committees would involve themselves in the

day-to-day administration of the government departments.

4.4 Remuneration

4.4.1 Any person who serves on CODESA, the Council of Leaders, a

multi-party cabinet committee or any commission set up by any of

these bodies will be paid a salary drawn from the State Revenue

Account: provided that persons already receiving a saiary from

the State shall not be entitled to receive a double salary for

such service.

4.4.2 In addition, funds should be made available for the

maintenance of secretariat and research services for persons

serving on these bodies.

4.5 Integration of the Public Service

4.5.1 The composition of South Africaâ\200\231s public service should

reflect the composition of the population far more than it does

at present. In cases where political groupings control their own

bureaucratic structures, a start can be made by negotiation to

integrate these bureaucracies into the existing public service.

In any event specialist commissions should be set up to negotiate



appropriate criteria for such issues as standards of education

and training, efficiency and effectiveness, repatriation, pension

and pay, promotion policy, re-orientation, command and control

during the transition and compensation payable for the taking

over of assets. A negotiated and appropriate affirmative action

programme should also be commenced as soon as possible.

4.5.2 QF particular significance is the integration of the

foreign missions of the ANC and the PAC, and the integration of

their armed wings into the SADF and the SAP. (The issue of the

integration of the armed forces is dealt with in more detail in

the Democratic Party Position Paper â\200\234Containing Violence - The

Peace Management Dimensionâ\200\231 )

4.5.3 The specialist commissionsâ\200\231 reports will be submitted to

the Council of Leaders for endorsement or amendment, and

implementation.

4.6 Qther Interim Arrangements

4.6.1 The Democratic Party believes that it is not necessary to

wait for a new constitution to be finalized before negotiating

and applying solutions to urgent problems facing the country,

even if such solutions may be temporary and may change once the

constitution is agreed to in its final form. It is, for example,

urgently necessary to negotiate interim local government

structures, and in this connection attention is drawn to the

Democratic Party Position Paper "The Political and Structural

Transformation of South African Cities : Principles, Processes

and Policies". Other areas requiring urgent attention are the

negotiation of measures for inclusive participation at regional/

provincial levels of government, the development of

underdeveloped areas and communities, the development of black

skills, particularly in government and administration, and the

negotiation of new national symbols.

4.6.2, Some progress has been made in this respect in a few

important fields already, including sport, low cost housing and

education. Significant success has also been made in addressing

the issue of violence in the National Peace Accord, and success

in lowering levels of political violence will be a critical

determinant in the success of the transition. Another critical

determinant of its success will be making change visible on the

ground, and the Democratic Party’s solution to some of these

problems is contained in its position paper â\200\234Proposals for the

Alleviation of Poverty, Hunger and Unemployment during the

Transitionâ\200\235. Equally important is the removal of residual

â\200\234constitutionalâ\200\235 apartheid and the counteracting of the effects

of apartheid.

4.6.3 Transitional Constitutional Adaptations

4.6.3.1 While the formation, of the Council of Leaders and the

multi-party cabinet committees are essentially contractual

arrangements between political parties, some changes will have to

be made to the present constitution to sanction transitional

structures and procedures, as outlined above, prior to the

negotiation of an entirely new constitution.

4.6.3.2 In addition, Parliament should, as soon as possible, pass

legislation abolishing the distinction between so-called â\200\234own

affairs" and â\200\234general affairsâ\200\235, and providing for single,



functional departments of health, education, agricu:itere and so

on, as well as for a unicameral legislature. Fariiamentary

procedure (including the appointment of joint committees) should

be likewise amended. Other constitutional changes may also have

to be enacted. â\200\230

4.6.4 RB Bill of Rights for the Transitional Pericd

4.6.4.1 CODESA should negotiate an interim Bill of Rights,

covering basic rights, inter alia freedom cf speech, of assembly,

of movement, of association and of religion. Also included should

be provisions outlawing race and gender discrimination of any

nature, as well as protection against arbitrary arrest and

detention.

4.6.4.2 Such a Bill ought also to contain a Code of Conduct for

Political Parties, including an obligation to conduct their

activities peacefully, the prohibition of intimidation and tne

obligation that financial statements be properly aucitec.

4.6.4.3 To have legal force, the Bill of Rights would have to be

submitted to, and endorsed by, Pariiament.
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INTRODUCTION

The IFP’s approach in this lorking Group is and will b?

dictated by the need for it to keep a broad overview of

developments and progress in other working groups, because

the negotiating process now set in train in this working

group is part of a larger whole. Directions taken in one

working group could have profound impact on the policy

position and goals of the IFP in terms of its overall

objectives. Such objectives are by consensus negotiations

to pursue a two phase approach, the first aimed at

determining the destination ind the second at determining

the course for reaching it, of the new South Africa. The

IFP wishes to make it clear at the outset that both these

aspects must encompass the principles of regionalisation.

Members of other delegations should also appreciate that

the IFP operates upon democratic lines, requiring regular

consultation with its Central Committe? and through the

Central Committee to the Party’s grassroots support base.

The IFP delegation in this, as in other working groups,

does not have an unlimited mandate and is therefore not

prepared to conduct negotiations in a hurried manner or to

run ahead of its mandate or the progress achieved in other

working groups.

President: The Hon. Prince Dr Mangosuthu G. Buthelezi ais

National Chairman. Or. F T Mdlatose

Deputy Secretary General inkosi SH. Gumede



Page 2.

It will not hesitate therefore to-call for adjournments in

the interests of ensuring such proper consultation if this

is deemed necessary.

Nor is the IFP delegation in this working group as in other

working groups prepared to be dictated to by parties with

openly declared anticipate? time frames for the completion

of certain steps in the negotiating process.

Attempts by any party to force the pace of the working

group’s work in an unreasonable manner, as though its work

can be divorced from that taking place in other working

groups, will meet with firm resistance.

The IFP has no intention of bargaining away the future of

South Africa’s people through participating ina

negotiating process which seeks quick expedient results at

the expense of enduring principles. The foundations for

the future multi-party democratic order need to be

carefully laid and sufficient time should be allowed for

reconciliation. The new South Africa must be responsibly

and well governed into existence and the IFP will

strenuously resist any suggestion that there should be

constitutional leaps in the dark in trying to get there.

TERMS OF REFERENCE

The IFP has investigated the following possibilities for

the governance of the country until the introduction of the

â\200\234new constitution" prepared by a constitutional forum or

constitutional making body, under which a general election

of voters elects the first government of the new state -

3/.
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the present government remains in power under the

present unamended constitution responsible to

Parliament under the existing constitution;

a Transitional Government of Reconciliation (broader

based than CODESA is now), constituted under the State

President and responsible to Parliament under the

existing constitution, amended as to certain

unentrenched clauses to make this legally possible.

This government would encompass generally recognised

political parties and organisations, the portfolios of

cabinet responsibility to be allocated in an equitable

manner and in accordance with recommendations and

selection structures agreed upon by such parties and

organisations.

A further possibility investigated has a similar starting

point to 2.1.2, except that the 1983 constitution would be

"suspended", and that the Government of Transition would be

of short-term duration, its principal function being to

organise the holding of an election for a constituent

assembly to draw up and adopt a new constitution, and to

hold elections under it for a new government.

Yet a further possibility examined would involve the

re-shaping of the executive and the legislature as well.

This could introduce at least four distinct possibilities:

first that the current Constitution Act of 1983 would

effectively (and perhaps incrementally) be replaced by a

new â\200\234interim Constitution Act"; second, that the interim

period will be much longer than the generally anticipated

two or three years; third, that CODESA becomes the

constitution making body for an â\200\234interimâ\200\235 constitution; and

fourth, that the interim government itself becomes the

constitution making body for the â\200\234ultimateâ\200\235 constitution.

4/.
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The IFP rejects 2.1.1 as an acceptable scenario because it

believes that the Government cannot be player and referee

at the same time. Despite separate representation at

CODESA, it is an undeniable constitutional fact that the

Government and the National Party are inseparable when Lt

comes to the actual governing of the country. The State

President, for example, remains the leader of the National

Party, and his Cabinet, some of whom sit in the National

Party delegations to CODESA and its working groups, is mace

up of representatives of that party. At the same time,

this Cabinet is in control of a highly centralised and very

powerful constitutional and administrative system, every

move of which can benefit the National Party to the

detriment of others in the negotiation process. The self

governing territories are particularly vulnerable in view

of the Government’s budgetary and other controls over

them. At the international level the (National Party)

Government concludes agreements according to its (party

political) preferences.

The IFP also rejects â\200\230the scenario of 2.2 because -

this brings about a constitutional vacuum in which the

Transitional Government operates without being

grounded ina constitutional framework and without

being responsible for its actions to any parliamentary

body (however representationally inadequate it may be)

in the run up to the election for the constituent

assembly;

2.5.2 the country has yet to achieve anything like an

acceptable culture of democracy in which there would

be no significant degree of intimidation of the

electorate. The memory of shocking incidents of "the

necklace" of those who were allegedly "collaborators"

of "the system", the destruction of their property and

Y y

S].
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the forced participition in â\200\234stay-aways" in attempts

to render the country "ungovernable", by persons

giving allegiance to the so-called "progressive

forces", are still too recent. Such an election for a

constituent assembly, if held prematurely would most

likely be a travesty of what it should be: free, fair

and without intimidation. The IFP, since the signing

of the Peace Accord, has lost no less than 20 of its

leaders through assassination.

depending upon the electoral system and the rules of

procedure, this could entrust to a party with a simple

majority, the awesome task of constitution making at

the expense of other players, whose minority position

would guarantee their impotence to make any difference

to the result;

it cannot subscribe to a piecemeal approach to the

bringing about of a new South Africa but instead

insists upon overall agreement being first reached

upon all major ingredients of the new South Africa.

The IFP’s respect for constitutionality makes it

insist upon the need for all changes to take place in

a constitutional and legal way. Support for this

stance is to be seen in item 1.1.4 (j) of the Terms of

Reference of Working Group 5 where reference is made

to "the context of constitutional continuityâ\200\235. The

current Parliament is the only legal authority capable

of changing the current constitutional dispensation.

Any other approach would in effect be revolutionary.

The IFP is also opposed to any interim arrangements as

envisaged in paragraph 2.3 in terms of which the present

constitution would be replaced by an â\200\234interimâ\200\235 constitution

on the way to the "ultimate" constitution, whereby there

6/.
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would be a change in the composition of Parliament in

addition to a change in the position of the Executive.

Effective participation in power sharing at the more

important Executive level by those presently unrepresented

in Parliament would suffice, in the IFP’s view, until the

first elections are held under a4 new constitution. The IFP

would insist that the question of the future form and

 

regions of the new state would have to be placed on the

agenda as well.

3. CONSTITUTIONAL BACKGROUND

 

3.1 Introduction

3% lL It is necessary at the outset to take a hard look at

the current Republic of South Africa Constitution Act

of 1983 to see whether it is flexible enough to

accommodate three main and ostensibly conflicting

considerations: first, the State President’s repeated

undertaking to put any fundamental deviation from the

current system to those who were ultimately

responsible for voting him into power, namely the

white electorate; second, the need to avoid anything

that would look like co-option and endorsement by

those outside the current system of something which

they regard as â\200\230illegitimateâ\200\231; finally, how to avoid

producing a new constitution under the guise of

amending the old one.

3.1.2 Proceeding from these, a number of possibilities for

adapting the current Constitution in the light of

these considerations without replacing it, exist. In

order to appreciate these, a brief gloss over the

Constitution itself will facilitate understanding.

Vis
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Brief Background : the Constitution Act

In sequence, the parts of the Constitution Act
relevant to this discussion concern the State
President, the system of own and general affairs, the

executive government and the legislature.

The State President is elected by an electoral college
consisting of members or the Â«ree houses of
parliament, with the (white) house of Assembly in the
majority. Their candidate is bound to be the State
President. In terms of section 7(5) the State
President must qualify to be elected to one of the
houses of Parliament, which means that as the Act
stands at the moment, he cannot be a black South

African.

Own and general affairs were supposed to form the
backbone of the Constitution Act. In terms of section
14 own affairs are all those matters which affect a
â\200\230population group’ (white, coloured and Indian for the
purposes of the Constitution) specifically. Section
15 provides that all other affairs are general
affairs. It is no secret that the distinction has not
worked well in practice; in fact, under Mr F W de
Klerk, there has been a marked move in the direction

of fusion.

The executive consists of the State President, the
cabinet and ministers councils, the latter for own
affairs. The State President has a free hand in the
appointment of ministers. Two major qualifications
are that if a minister is not a member of parliament,

he must become one within twelve months (section

8/.
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24(3)(a); and that in the case of ministers councils,

the ministers should enjoy the support of the majority

in the particular house.

The State President may also appoint deputy ministers.

Tne legislative authority vests in the State President

and parliament, consisting of three houses. The

legislature is the sovereign ...ygiver in and over the

Republic (section 31). There is a proviso that

legislation on own affairs has to be passed in

accordance with a specified procedure (in essence:

such legislation may only be adopted by the house

representing a particular population group). An Act

passed by parliament and signed by the State

President, is a law of parliament, and cannot be

questioned in a court of law, except for the procedure

followed in passing the law.

If there is a dispute among the houses on so-called

general affairs Yegislation, the State President may

refer the bill to the President’s Council fora

decision. Joint sittings may be held, but voting on

resolutions, or, as it is put in parliamentary

parlance, â\200\234putting the question" has to be done

separately by each house. (Incidentally, joint

sittings have become the order of the day in

parliament).

As regards the ameniment of the Constitution, section

99 provides that the Act can be amended in three

ways. First, the majority of the provisions may be

amended by ordinary Act of Parliament, i.e. by a bare

majority, and if there is a dispute, the President’s

Council may â\200\230be called upon to resolve the matter.

9/.
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Secondly: two sections of the Act can only be amended

by a two thirds majority of all the mombers of all

three houses voting separately; these two are the

language clause (section %9) and the amendment clause

itself. Thirdly, some forty sections ani the first

schedule need an ordinary majority of all the members

of all three houses voting separately. This is

important, for some of the suggestions which follow,

will require this procedure, which will be referred to

as the procedure for ameniing ’entrenched’ sections.

THE IFP’S POSITION AND PROPOSAL

 

tatement

 

The IFP’s position ant proposal in short 1s that it 1s

willing in principle to agree to the establishment of a

Government of Transition 4s envisage? in priragraph QeleZ

above, mainly for 2 reasons ? First, that it is important

that the transitional Authority should be astablished

without Celay to create an all inclusive constitutional

forum or negotiating body with a much wider representation

than is present at CODESA and second because the IFP

strongly believes that no major changes should be made to

the present Constitution without at the same time dealing

comprehensively with the question of a future regional

structure.

The Constitutional Mechanics for Realising the Proposal

The basic option would be to repeal the unentrenched

section 24(3)(a), which provides that a minister who

is not a member of a house at the time of his or her

appointment, must become a member within twelve

months. The original version of the Constitution Bill

1a/.
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did not contnrin this clause. It was inserta?

afterwards, probably as 2? result of the doctrine of

ministerial responsibility, in terms of which 2

minister is supposed to be responsible or accountable

to the representatives of the electorate, on the one

hand, and the parliamentary system of government,

which implies that the executive is drawn from and

accountable to parliament. In South Africa, however,

real ministerial responsibilizy to parliament has

become extremely weak anyway, and need not be a major

obstacle to removing section 24(3)(a).

The benefit of repealing this subsection would be that

the State President could, in terms of section 24(1),

appoint any person to be a minister. At the political

level, it would leave room for negotiation among all

interested political organisations to compose an

agreed upon all inclusive â\200\230multi partyâ\200\231 cabinet.

A number of further options can be considered to

supplement or reinforce the first one:

Part IV on own and general affairs can be repealed.

Some sections in this part, notably sections 14, 15

ani 16(1), are entrenched. There should not be much

objection to removing them. As was pointed out above,

the distinction between own and general affairs has

become a burden, if not an embarrassment.

Consequential to the removal of own affairs, ministers

councils (section 21 and other provisions in which

reference is made to these councils) should be

abolished. If needs be, the ministers serving on

these councils could either be accommodated in the

cabinet, or be appointed deputy ministers.

Ll/’
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As a further result, section 31, which provides for

own affairs legislation, should be deleted, together

with the proviso to section 39, ani some other

sections referring to own affairs legislation. The

first schedule, purporting to set out own affairs,

should also he repealed.

Finally, as a very bold step, section 67 can be

amended to provide that the three houses of parliament

sit and vote together. This may also require an

amendment of section 99, governing the procedure for

the amendment of the constitution. With its strong

majority in the House of Assembly, its substantial

membership in the House of Representatives and the

likely support of other parties on issues that matter,

the possibility that the National Party will be

outvoted in parliament is remote. It should even be

able to muster the two-thirds majority of all three

houses for the amendment of section 99.

4.3 The Advantages of the IFP’s Proposals

 

4.3.2.1

The IFP’s proposal would not lead to a complicated

system of transitional government, would not draw

attention too far away from the ultimate objective of

a new constitution and would not involve too much time

and energy-consuming tampering with the existing

constitution; and it would allow for an effective

government involving all participants in CODESA.

The IFP submits that its proposals, not only meet

these criteria but would bear the following advantages:

initially the transitional stage would be confined to

the life of the present Parliament (i.e. the end of

1994);

12/.
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they Leave sufficient flexibility in the system to be

adjusted in other directions (i.e. to overcome the

time limit of the end of 1994);

they provide a real platform for a transitional

government of all inclusive national unity, with full

responsibility and participation by all concerned;

they leave room for close liaison between the

Government and CODESA for as long as CODESA remains

relevant to the constitutional process without

creating additional and cumbersome structures.

4.4 The Effect of the Proposed Changes

4.4.1

A potentially non-racial, multi-party executive,

including representatives of the self governing

territories, nominally accountable to a sympathetic,

non-dominant parliament, and with all the

constitutional and statutory powers of the existing

cabinet could be established. Since, in terms of

constitutional convention, and outwardly at least, the

cabinet acts unanimously, there will be a strong

tendency to seek agreement among all represented in

the cabinet. On the other hand, in view of its

transitional nature, the temptation for the cabinet to

take decisions of great political or constitutional

significance without consulting the people, would be

weak.

Since there will be no own affairs/general affairs

distinction, the way is paved for constitutional

equality in administering the country, in producing

budgets, and in rendering services such as health,

education and welfare.

13/.
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Parliament remains intact in terms of its composition,

it does not pass own affairs legislation, and the

three houses sit and vote together.

Own affairs will be discarded, and it will be possible

to commence administrative rationalisation within the

terms of broadly agreed policies adopted by the three

houses sitting together, by the dissolution of the

existing own affairs iepartments or their integration

into other departments.

In order for the system to function properly, some

preconditions will have to be met, and some

understandings adhered to :

It will have to be accepted by those currently outside

the system that parliament will have to keep

functioning in its present form.

It will have to be accepted by those in parliament at

present that in most respects parliament will have to

assume the role of formal legislative endorsement of

agreements reached by the executive. That this is

achievable is illustrated by the announcement that

parliament, during its forthcoming session, will not

sit on certain days in order to allow participants in

CODESA time to fulfil their commitments.

Parliament will have to accept that in due course it

will have to terminate its own existence, and open the

door to the new constitution.

The significant concessions would be the following :

14/.
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On the part of the National Party, it would give up

its ultimate control over the government. (Obviously,

through its control of parliament it could in

principle at any time frustrate the exercise, but that

would be seen as such 1 display of bad faith that it

is hardly foreseeable).

Tne parties presently outside the system would be

required to live with an unrepresentative parliament

during the transition, but in view of the rubberstamp

nature of that parliament, it should not be too high a

price to pay- In this respect the Namibian experience

offers some encouragement. For the sake of progress,

the world, including the United Nations and SWAPO,

accepted the de facto governance of Namibia by the

(illegal) representative of the South African

government, even to the point of conducting 4

constituent assombly in terms of a proclamation issued

by that representative.

Conclusion

This proposal is based on the assumption that an

interim government or transitional arrangements cannot

be created distinct from or outside the context of the

current constitution.

Hence the suggestion of the IFP that instead of

setting up additional transitional or interim

structures, a more satisfactory anâ\200\230 rational procedure

would be to transform the current Constitution Act,

even to the point of renaming it the Transitional

Government Act.
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THE MANDATE OF THE TRANSITIONAL GOVERNMENT OF RECONCILIATION

It is of fundamental importance to the IFP that there

should be firm agreement reachel at CODESA and/or in other

negotiating processes as to certain key principles to be

pursued in the period of transition to a new constitutional

dispensation by the Tcansitional Government of

Reconciliation, prior to its establishment. Agreement as

to the construction and composition of such government is

not enough, it is what it will do and not do in certain key

areas of policy which is primary. No party participating

in such Government of Transition should have the ability to

frustrate its task by claiming that it did not have due

notice of the key policies to be followed. That Government

must have the political will and Airection to effectively

govern in the transitional period.

Agreement will therefore have to be reached, inter alia, on

the following key principles to operate during the period

of transition :

identification of the regions for major devolution of

powers and the creation or augmentation of appropriate

strong structures for them so that when the new

Constitution is written, it can draw upon the actual

experience gained in the regional governmental

context. Specifically, the principles of the Natal

KwaZulu Indaba agreement in respect of that region’s

development must be built upon and implemented;

the equitable funding thereof and of socio-economic

development within such regions during the transition

on a non-discriminatory basis, having got rid of the

doctrine of own affairs;
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a charter of fundamental socio-economic policies which

the Government of Transition shall establish by prior

agreement of the parties in CODESA or other

negotiating process, to be implemented through the

normal parliamentary process, in pursuit of economic

recovery and development, including privatisation of

state owned or para-statal entities;

CONDITIONS

The IFP’s willingness in principle to agree to and enter

into a Government of Transition as a participant is however

posited upon the following expectations -

Agreement on the seating of His Majesty The King of the

Zulu nation and his delegation at CODESA.

Agreement on the IFP’s reasonable amendments to the

Declaration of Intent, designed to ensure appropriate

neutrality of wording in place of wording which has been

reasonably construed by it as committing CODESA to a

unitary. state and of elevating decisions of CODESA beyond

their competence.

Proper consideration in CODESA to the claims of a people

regarding itself as a separate nation to exercise the right

of self-determination, so encouraging participation by

presently excluded political parties and organisations and

so enhancing the inclusivity of CODESA.

That as far as the constitutional position of the self

governing territories are concerned, the relevant

provisions of the Self Governing Territories Constitution

Act of 1971 should be scrupulously observed by CODESA/the

7}.
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Government, ani that the principle of sufficient consensus

cannot be used to override a self governing territory’s

chjection to a change in its constitutional status - in

other words, no self governing territory should be deprived

of its current status without its consent.

Agreement as to the composition of the Transitional

Government of Reconciliation to ensure its all inclusivity.

Agreement in respect of the disbanding ani outlawing of all

private and liberation armies ani the surrender of arms

caches.

Agreement with regard to the principles and framework of

the constitution of the new state.

SUMMARY

The IFP’s strong adherence to sonstitutionality has

encouraged it to search for a constitutionally acceptable

method of creating a Transitional Government of

Reconciliation which would be broadly based and all

inclusive, representative of all significant political

parties both inside and outside CODESA.

This Transitional Government of Reconciliation would be in

place until the Constitution of the new state was approved

by national referendum and thereafter clections held to

elect its first government.

Such Transitional Government would responsibly ant

effectively govern the new state into 2xistence under the

present State President in accordance with policies which

had been agreed in the prior negotiation process so that

all would be committed to achieving growth and economic

re-construction in the interregnum.

1a/.



Such policies would incluile 4 firm commitment to create,

develop and augment stronq reqional structures =

government anda socio-economic charter.

Because of constitutional restraints relating to the life

of the existing Parliament, the period of transition

envisaged woulâ\200\231 be approximately two years.

Amendments to the existing Constitution, requiring only the

simple majority of each of the three houses of Parliament

in the tricameral system, would enable ministers to be

appointed to the Cabinet on a non-racial basis, while the

principle of â\200\234own affairs" would be legislated out of

existence so that the three houses would sit and vote as

one.

The IFP firmly rejects an election for a Constituent

Assembly to draw up the new constitution principally

because first, the country does not remotely have the

democratic culture which would renier such election free

from violence and intimidation, second it would effectively

exclude minority parties from any meaningful say in the

constitution making process, ana third it would place such

process ina constitutional vacuum outside of the present

constitution.

The IFP likewise rejects proposals for a Government of

Transition which would envisage the holding of elections/

referenda under an "interim" constitution on the way to the

"ultimate" constitution.

The IFP’s willingness to agree to and participate in the

Transitional Government of Reconciliation is posited on

certain conditions, namely -
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agreement on the seating of his Majesty the King of

the Zulu Nation and his Aelegation at CODESA;

agreement on the IFP’s reasonable amendments to the

Declaration of Tntent?

a proper consideration in CODESA to the issue of self

determination;

scrupulous observance by CODESA/the Government of the
constitutional position of the self govezrning
territories which should not be deprived of their

current status without their consent.

agreement as to the composition of the Transitional
Government of Reconciliation to ensure its all

inclusivity.

agreement in respect of the disbanding and outlawing
of all private and liberation armies and the surrender

of arms caches.

agreement with regard to the principles and framework

of the constitution of the new state.
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TO: WGSC MEMBERS OF WORKING GROUP 3

FROM: CODESA ADMINISTRATION

RE: Stn eâ\202¬ OF PEEVES

DATE: (2 (02/4

SENDER : LOVEDALIA LETSOALO QUERIES: LOVEDALIA OR
ASHLEY SYMES

MESSAGE: URGENT

THANK YOU.

T Mbeki African National Congress 011-333-9090

KH Andrew Democratic Pty 021-461-0092

RH Mopeli Dikwankwetla Pty 01438-30318

A Macaulay Inkatha Freedom Pty 011-838-1035 or
0358-202-167

PMH Maduna Inyandza Nat Movement 013140-862

L Landers Labour Pty 021-453-706

D de Villiers National Pty 021-453-216

LL Mtshizana Transkei Gvt 0471-22138 or c/o
Z Titus 0471-23876
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PO Box 307, Isando, 1600, South Africa.
Telephone (011) 397-1198/99. Fax (011) 397-2211


