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lntroductorv remarks
 

South African constitutional [:1wishztsed on parliamentary smereignty.
This means that the legislative'pouers 0f the South African Pitrlitintent is
almost unlimited Parliament has the power to amend or repeal the common
law. It can make any law which it in its wisdom fintls fit. ll can grunt rights und
privileges or tzike them away. In the present system Parliament is supreme,

Our history has shown that a constitutional system which grants such
wide powers to Parliament cannot guarantee the protection etbasic rights. In
the past rights have been infringed and unless the system is adjusted
fundamentally. there can be no guarantees against future infringements, For
this reason the Government is totally committed (0 a new constitutional
dispensation in which the powers of the various branches of state authority.
including those of Parliament. will be limited by and subject to certain basic.
universallyaccepted legal norms. A CharterofFundamental Rights must and
Shit” be one of the most important elements olthe new system. A Charter is
essential to protect the rights of the citizen against the arbitrary and
discriminatory use of Parliamentary and political power. In the new system
the Law must reign supreme.

The text of a draft charter with explanatory notes accompanying each
provision is contained in this document. The text ofthe draft charter appears
in bold and the notes in ordinary print. The provisions of the c' charter are
the Government's proposals ofwhat should be contained in a comprehensive
Charter of Fundamental Rights. It must note however. be seen as the
Government‘s final proposals. It is published to stimulate and to serve as a
baStS for coming negotiations on the contents of .1 char: -. Obviously
comments and proposals aimed at improvement of the proposals will be
welcomed. The Government. however, strongly believes the. a negotiated
charter offundamentul rights must be in place already during the transitional
phase

 

 

The draft charter sets out a number of defined rights \xhich persons will
enjO) against the State This list ofrights also serves as a standard ot‘values which
may not be infringed by the State. whether by legislation or administrative
action. In order [0 grant effective protection to persons. these rights “in he
entrenched constitutionally so that the Suite cann‘nt curtail or erre‘e them, The
entrenching provisions “ill be contained in the Cnnstitutihn.

The draft charter is based on Tour principles

 

Firstly. the principle ol’xerticality. This means thzit the :er primarily
regulates legal relations between the Shite iind the subject, [I does not
directly regulate legal relations among subjects themselve [though the
charter will have an “over-flow" effect on such horizontal legal eltttions. For
instance rights are required by the charter to he exercised responsmly with
due regard to the rights ofothersi Also. the principles ot‘the charter will serve
as guide-lines in the interpretation of statutes dealing with legal relations
among subjects. These principles will also muteriiilly influence the substance
of future luws.

n
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Secondly. the principle of negative enforcement. This has the effect thiit
the Charter will tipply to the State in n prohibitive rather than in :l mandatory
Sense. That is to say. the State primarily prohibited from infringing
fundamental rights. In certain specified caiscs the SlillCiS,i10\\‘C\L‘r. required
to fulfil particular needs.

 

Tlurtlly. the principle of curtuilmenl or limitation of riglm. lu IL'I‘IIIX of
this principle the Stttte is authorized to curtail righls within reusmtuhle limits.

  



 

Chaos will follow if the rights of persons should prevail absolutely. In order

to regulate society in the general inlcrcsl. Ihe State must hzn‘c lhe power m

delimit such rights in accordancc with specific democratic values and normsl

Fourll1ly,lhe principle ofjusliciabilixy. The protection and enforccmcnt

of fundamental rights can only be ensured by a strong and independent

judiciary. The provisions Wilh regard to the judicial and administrative

application of the Chaner (and other constitutional measureslarc not

contained in the draft chaner. These provisions dealing with a constitutional

court and an ombudsman will be dealt with separately. As a cansequence of

lhe Government‘s proposal that a negotiated charter of fundamental rights

should be implcmentcd already during the (ransilional phase, provision for

the constitutional court will have to be made us pan of the transitional

arrangements.

The fundamental rights set out in the draft charter arc husml largely on

the proposed Charter of Human Rights of the South African Law

Commission as published in its lmerim Report on Group and Human Righls.

MOS! ofthe adaptations result from an intensive Sludy of the application of

the recommendations ofrhe Commission against {he background ofpractice,

the existing smzule book and certain policy considerations,

 

The provisions of lhe draft Chaner of Fundamental Rights follow

hereunder with a short explanatory note accompanying each.
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l. t 1) Every person, including. it here appropriate. every legal person and
every entity or body orgroup ofpersons which can be the bearer olrights, shall
have against the State the rights set out in this Chartert

(2) The rights which a person has against the State in terms ofsubsection
(1) are fundamental rights, and the limitation or suspension of these rights
shall be permissible only—

(a) under the common law or by “33' ofa law ofa competent legislature;
and

(b) to the extent provided for in section 35 or 36 or where otherwise
expressly authorized.

(3) The provisions of this Charter shall—

(a) bind all legislative, executive and judicial institutions, bodies and
Functionaries at central, regional and local government level; and

(b) applyto all laws whether made before orafterthe commencementof
this Charter, and to all executive and administrative actions
performed after such commencement.

.te

 

This clause deals in general terms with the rights recognized in the
Charter.

Firstly. a special status is given to these rights insofar as they are
entrenched. As fundamental rights the State accepts them tts a limitation of
its former sovereign power over its subjects, Together with the other
provisions of the Constitution. the Charter forms the supreme law in the
Repuhlic. Other laws. and acts performed under such laws. may not be at
variance with it, and in this sense parliamentary SOVereignty is now replaced
by the rule of law guaranteed by a testing right vested in the courts.

Secondly. Clause 1 refers to the limitation :tnd suspension of fundamen-
tal rights. The limitation and SUSanSan of the Charter are explained under
clauses 35 and 3(1.

Thirdly. mom is left to the courts t0 extent! the proicctiun of the Charter
in appropriate cases to persons other llttm Itzttttrztl pcrsuns. l'nr cxttmplc. (ht:
property and trading rights of companies.

Fnurthly. clause I provides lhttt till branches nl'thu Slzttc :11 all levels of
government ztrc bnund hy the Chttrtcr so [hill it will not he permismhlc l'nr any
State :tttthority to act in conflict with it. The Charter will apply to lmth
existing and future laws,

Ogcrntiml of Churlcr against third )urtius

2. (I) No pru sin" of this Cllatrlur slittll lu- t-umtrnct! all us (0 Cr .110 or
regulate legal relations other Iltttl (lum- between (lu- Stale and :I pcrwn us
contemplated in xcclitm l.
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(Z) In the interpretation of :m)’ Ian regulating legal] relatitms :tmung
pefsons inlerxe. the spirit. objects and purport nfthis Charter shall be taken
into accounts

(3) Where a person exercises or enjoys it right rvcnunized by this Churtt-r.
such person shall do 50 in a manner which “ill not infringe the rights 0le v
other persun.

 

Note

Clause 2 makes it clear that the object of the Charter is not to create orregulate legal relations among persons themselves The main purpose of theCharter is to protect individuals against abuse o(power by State authoritiesIt is not intended as a direct source of rights or obligations among individualsthemselves. for example. to enable a dissatisfied employee to sue his
employer on the ground of alleged infringement of his fundamental rights.The Charter is a standard with which the acts ofstate authorities towards thecitizen must comply The provision also makes it clear that where the Chttrtergrants rights, such rights must be exercised in n responsible manner so that
the rights of others are not thereby infringed.

Human dignitv

3. The State shall in its legislative. executive andjudicial acts respect and
protect the human dignity of every person.

Note

The recognition by the State of the human dignity ofevery individual isregarded as one of the corner stones ofjustice in zt democratic society, Ailstate authorities are charged with the duty [0 respect the human dignity ofthe
individual in all their acts.

Protection of life

4. (1) Every person shall have the right to life.

(2) No person shall be deprived of his or her life intentionally save in the
execution of a death sentence imposed in accordance with section 6 of the
International Covenant on Civil and Political Rights.

Note

These provisions cntrcnch the life oft) person {15 :1 fundamental right of
which he may not be deprived. His right to life stlsn cnt. ils that the Sttttc must
provide effective legal protectimt against murder and htmticidc by means of
ttppmpriutc criminal sanctions.

  

Thc dettth pcnttlty is retained n permissible fnrm 0f punishment.According [0 section 6 of the International Covenant on Civil and Political
Rights the dumb penalty may lac imposed only for the most serious crimes.
but not upon persons under [R yc:trsof:tgc.1'hc dcutlt pot lt muy only 1“:curried out putsuunt to :t final judgment h CDIIWPL‘ICIIX cuur . _ cry pcrsnusentenced to tlcztth has the right to suck cnmtmttutiun ol'lhc tlcfllh \‘cntuticu.
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As fatrus the death penalty is cunccrnt‘d. the Charter Ictncs tlit: pmitiun
us it ‘s' at present. that is. in the handsol‘Panizuucnt. A future l’ttrlmmcnt run.
if it so \\'ishcs.ulm|islttl1c death pcnult). .-\|1(i it it illh ttlmlishcd it. it will be
free to rc-impmu the tlcuth penalty \‘huultl public npiniun Inter tlcmztntl iL

 

Thu muttcr ttl'ztbortitm docs nnt only HHL‘L'I th‘ right to lilo. hut ulsn the
right to physical integrity in so far as one school of thought is o{ the opinion
that every woman has the right (0 make her mm decisions regarding her
body. At present the matter is regulated by statute. and because of the
contentious nature of the problem it is left to the future Constitutional Court
to decide on the permissibility oi ztbortion under given circumstances.

thsicztl and mental integritv
 

5. Every person shall have the right ta physical and mental integrity.

Note

This provision confirms the inviolability of a person's physical and
mental integrity. This principle is deeply rooted in our law ztnd protects a
person against the unlawful violation of his bod) and mind by another.

Egualitv before the law

6. (1) All persons shall lie equal before the law and entitled to equal
protection by the law.

(2) No person shall be favoured or prejudiced solely by reason of race,
colour, languaget sex, religion, ethnic origin, social class. birth. political or
other convictions, or disabilities or other natural characteristics.

(3) A law shall be deemed nut to be contrary to subsection Ill ifsuch law
provides for special measures for the sole purpose of furthering the
development and advancement of specific communities, groups and individ-
uals to enable them to develop and realize their natural talents and potential
to the full and to exercise and to enjoy their fundamental rights on a basis of
equality with, and with due regard to the interests of, other communities,
groups and individuals.

Note

The object of this prohibition against any form of discrimination is that
all shall have equal access to the courts, that all shall be entitled to equal legal
remedies if their rights are infringed and that general ltiws hind all in equal
measure, It should be borne in mind that the statute book ofthc Republicstill
contains pm “ons in conflict with this right. far example. laws regarding the
present constitutional dispensation. since the latter is based upon mcct
Suitable measures will hilYC to be taken to provide for the orderly phasing out
of remaining inequalities.

  

In suhclnnxc (3) provision is m dc for so-cztllcd ‘ {l'irmzttivc action",
This prnvisiun is considered news. . 'y tu cnxurc that. fur example.
dcvclupmcnt programmes for disadvantaged cummuniliL :in bi: continued
and extended. The prm'isitm hus ltccn formulated to cusuri: tl 'll il tines HUI
upcn thc dnur fur the introduction 0|" um "I [Tcntiz‘ ul‘ pnli umlcr mk-
ideologically neutral tttul popular httnnur nl' “:Iffirmnlivc HL'IIUH t

 

  

  

 
 



 

Freedom uf sgeech

9. (l) Every person shall have the right to freedom of speech and other
forms of expression. and the right to obtain and disseminate information.

(1) Subsection [I] shall nut preclude the registration and licensing of
newspapers and other forms of communication.

Note

It is accepted that freedom of speech forms the foundation of a free.
open and democratic society. By acknowledging freedom of speech abuse of
power. corruption and tttztladministrtttion in ot’ficiztl and other circles mtty be
exposed. In this manner public dchzttc un policy ntztttcrs :tnd disputed issues
is promoted ztnd so contributes to the search for peaceful solutions.

As in the case of most other rights this right mzty smttctimes httvc to be
limited for example. where it will amount to defamation ninthcrs or where
it will be contrary to good morals. Clause 35 provides tor the limitation of
fundamental rights on account nl‘ general cnttsidcr:ttion.~,

Meetings. demonstrations and getitions

10. Every person shall have the right to assemble and demonstrate with
others peacefully and unarmed, and to draw up and present petitions.

Note

Freedom of meeting is a basic principle of democracy. In this way
grievances ofthecommunityorapartthereofmay be articulatedandbrought
to the attention ofthe authorities Howevetthis right is only recognized in so
far as it is exercised peacefully and unarmed. Violent meetings and
demonstrations are not protected by the Charter,

Freedom of worshig .

ll. (1) Every person shall have the right to profess and practise the
religion of his choosing.

(2) Subsection (1) shall not preclude ministration to the forces. the public
service and other state institutions. religious instruction or exercise in schools.
and religious broadcasts by an entity instituted by or under any law.

Note

In a society where the majority professes religious beliefs it is
considered necessary to make express provision for (ht: rendering of. for
example. Chaplaincy services to persnns in the service or cure of the Slate.
and for religious broadcasts by :1 body instituted by lztw. for example. thc
SABCt In view of the provision in clause 14 {or religion-nricnt:ttutl education
in schools where such education is required by :t pttrticulztrcommunity. clttttxc
ll protects rcligiuus instruction or exercise in schools When: it is so desired.

Fumih‘

ll. Every pcrxtm shall lmvl: Iltc right In ll": prulct‘litm nl'lhc integrity ul‘
his or her ftttuily.

 

 
 



Ci ' rights

7. Every citizen shall lime the right nul 10 be—

m; deprived of his or her citizenship:

(b) exiled or expelled from the Republic:

(c) prohibited from returning m the Republic:

(d) prevented from leaving the Republic. whether temporarily or
permanemiy;

(e) denied a passport or deprived thereof.

2 2 o

Ciiizenship as proofofihe subject's membership ofu specific state forms
the basis of his political rights in that staic‘ Through citizenship he obiains :1
say in the elecxion of his government and [he managemem of the counirv
Clause 7 protecxs this important right. While the issue of a passport as
previously an indulgence on th: par! oflhc authorities. i! now becomes a right
upon which the citizen may insist.

 

 

Political rights

3.(1)Every citizen shall have the right to—

(a) form a political party;

([7) join a political party of his or her choosing or not to join a political
Party;

(c) participate or no! to participate in the actixities ofa political party:

(:1) give expression to his or her poliiical cmnictions in a peaceful
manner; ‘

(2) make himselfor herselfavailable for nomination for and election to
any legislative. executive or administrative office for which he or she
qualifies.

(2) Subsection (1) shall no! preciude the prohibition or regulation of
participation in politics by persons in the service oflhe State.

Note

Political rights. which in the nature oflhings must be confined i0 citizens
of the Republic. include the right 10 form a political puny. [a lake part in
poiiiics and [D be nominated {or and elected m legislative. executive and
adminisimiivc posis.

Tn ensure sound public administration. it may be necessary 10 pmhihil
nr rcguinlc ihc participation in politics by persons in lhc service nflhc Slnlc,

i’urlicipuiion in clcclinns on lhc husix ul‘ univurwl :uluh i'rnnchisc will he
dcnll with in (In: Cnnsliiuiinu ilsu”.

    
 

 



 

Note

The family forms the nuluml und t'umhimuntul unit 0i society und
deserves protection by the Suite.

Children

13. (1) Every parent shall have the right to have his or her child live with
him or her and to care For and bring up such child. unless the interests ofthe
chiid require some other arrangement.

(2) Every child shall have the right—

(a) not to be compelled to perform work or to render services harmful
to his or her physical or mental health. upbringing. education or
moral or social development. or uhich amounts to economic
exploitation:

(b) not to be compelled to perform work or to render services for the
benefit of the employer of the parents of the child or any other
person:

(CI to protection against physical or mental xiolence. injury. neglect or
ahuse. including sexual abuse.

(3) Every child in need of care shall have the right to medical treatment
by medical personnel in the service of the State or at medical institutions
managed by the State in so far as such medical treatment is provided or can
be provided by the the State with available personnei and facilities.

(-1) This Charter shall not be construed so as to affect the powers of the
Supreme Court as upper guardian of all minors.

Note

The supreme need ofa child. nameiy. to be cared for and brought up by
his parents. is recognized. The child is also protected against exploitation
whether for the benefit of his parents or for that ofothers. Children in need
of care acquire the right [0 receive medical care 111 puhiic expense.

Education and Trainina

l4. (1) Every pupil or student who is a citizen shall have the right ofequal
access to state or state-aided educational institutions.

(2) Every pupil who is a citizen shall have the right to religion-uriented
education in so far as it is reasonably practicable.

(3) Every pupil w ho is a citizen shall have the right to tuition in his mother
tongue. including the right to take his mother tongue as a subject. in so far as
it is reasonahly practicable

 

(4) (u) Exery stutc-uidcd tur ‘y educatiuntti instituti n shall huw: the
right to determine the medium 0| instruction and the religious and general
character of such educational institution.

(b) The parent community orcwry stzilc 0r stute- aided school shall hurt:
the right (0 determine the nwdiunl ufinslrucliou and the religious and general
character 0f the schuul.
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(5) (a) Every pupil who is a citizen shall hm'e lhe right to at least primary

education for nhich the Slate with due regard In its financial means shall be

responsible. '

(b) All pupils at a particular level in a stale orslnle-aided school shall have

the right to equal state assistance in reSpecl of compulsory education at such

level.

(6) Every person shall have the right to establish and operate a private

educational institution.

Note

The folloxxing principles are laid down.

Entry pupil or sludenL irrespective 0! race or colour. is cnmlcd m cquul

access 10 stale and sLate—aided educational institutions.

Pupils acquire the right [0 mother tongue education if it is feasible.

A stare-aidcd tcniu educational insximtiun itself determines in

medium of instruciion and its religious and general churumcr,

 

The purcm community of A sum: nr snuc-uidcd \clmol determincx (he

school's medium of inslructiun and its rcligmus :me gcncrnl chm'uclur.

Every pupll is enmled to at Ieus‘ primary education All public expense in

so far as it is financially feasible. but parents are no! there's} relieved of

financiai contributions. Pupils at u pzlniculur level m Such insiixutions have

the right :0 equal stale assistance in respect ul’compulxnry cduczuion at than

level.

A right to operate private schools is acknowledged.

Particiuation in {he economv_._’————

15, Every person shall have the right freely and on an equal fooling to

engage in economic enterprise, including the right to esmhlish, manage and

maintain commercial undertakings, to acquire property and means or

production. and to offer and accept employment against remuneration.

Note

Th1: clause entrenches the common law freedom of the subject to

participate in the economy. The recognition of [his righx \xill nox prevent

measures to prohibit monopolies and restrictive practices and to protect

consumers against exploitation.

Lenal comgelence

[6. Every person shall have the right [0 perform juristic nus. and to

acquire rights and incur obligations.

Note

  Tins chum: guzu'unlccs lhc righl 0! :1 pcrwn \ulh (In: nccc ry lu

xcily l0 purform legal acts mu! [0 cmcr imu cumrnc < wilh nlhcrs in .hu

xcrcisc of his righls and for (he :ulrnnccmcnl of his inlurcsls.

  
    
 

 



 

Freedom of movement

[7. Every citizen shall have'the right—

(a) of freedom of movement and residence in the Republic:

([7; to work. to establish and operate any undertaking. to exercise any
profession or trade and to carry on any other lawful activity in any
part of the Republic.

Note

Every citizen ofzhe Republic may move freely in the Republic and elect
where he wishes to reside and work . Thus right does not dezmct from legal
requirements regarding {rm el in the Republic and residence in certain areas,
Nor does it permit any person l0 infringe the rights ofaihers by. for example.
unlawful squatting or trespass.

Private ownershig

18. (I) Buy person shall hme the right. individually or uilh others. to
acquire. possess. enjoy. use and dispose of. including disposal by way of
testamentary disposition or intestate succession. any form of movable and
immovable property.

(2) Subject tn the provisions ofsubsection (3) no person shall be deprived
of his property otherwise than under a judgment or order Ora court of law.

(3) Property may be expropriated for public purposes, SUbject to the
pay mem within a reasonable time of an agreed compensation or, failing such
an agreed compensation, ofcompensation in cash determined by a court oflaw
according to the market value of the property.

(4) Every person shall have the right not to he subjected to taxes on
property which will have n confiscatory effect or will make unreasonable
inroads upon the enjoyment, use or value of such property.

Note

The prospect of acquiring properly is the principal incentive to hard
\kork, thrift. responsibility and the development of the individual‘s full
potential. Hence [he need to protect his right to acquire property for himselfl

Apart from the instances where someone may be deprived of his
property by order of a court of law according to the existing law‘ deprivation
can in terms of the Charter only take place through expropriation for public
purposes and against payment of an agreed compensation, or ofcompensa-
tion in cash determined by a court of law according to market value.
Although reasonable taxes will be pcrmiss wlc, cxccssivc lnxution which m.
force an owner "voluntarily" to abandon his property will he prohibited,

  

Em )ln

19.“) liwry umplu_\ce )hu" lun'c llu: righl—

(n) to farm nn cmployccs' ()rgunimliun. lujoin such :mm-g:mi1.ntiunur
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not to join such organization. to participate or nut to participate in
the activities ol‘such an organization. or otherwise to associate or not
to associate or to organize:

(b) to negotiate or bargain. collective!) or indhiduull}:

(c) to lake part in strikes and to withhold Iahour;

(d) not to be subjected to unfair labour practices including intimidation
and victimization:

(e) to work undgr safe‘ hygienic and healthy conditions:

(/) to work reasonable hours;

(3) to be given a reasonable opportunity for rest, recreation and holiday;

(/1) to receive reasonable remuneration for his or her labour;

(1) la be protected in his or her physical and mental well-being

(2) Subsection (1) shall not preclude the prohibition ofstrikes In strategic
industries and essential services or by persons in theservice oflhe State. or the
levying of contributions for and the management of provident funds.

Note

A number of principles aimed at the protection of employees and
complying with internationally recognized norms oflttbourlaw are laid down
here.

The right ofthe State to prohibit in the puhlic intercxt strikes in xtrtucgic
industries or by persons in the service orthc State is retained.

For the avoidance o(doubt it is sttttsd that the lcvying nfcontnhutions
for and the management of provident funds art: not precluded by the rights
in question. .

Emglovers

7.0. (1) Every employer shall have the right—

(a) to form an employers’ organization. tojoin such an organization or
not to join such organization. to participate or no! to participate in
the activities ofsuch an organization, or otherwise to associate or not
to associate or to organize;

(b) to offer employment and to engage empluyees according to his or her
needs with due regard to the fitness. qualifications, level oftraining
and competence of the employees;

(c) It) require of an employee udequnlu service 01' an acceptable quality
and to lock out labour;

(1!) lo lurminale the services 01' 1n employee under the cummun law. the
contract ofcmploymcnl wilh the employee ur legislation, :. [IIL‘ c. 3
may he:

  

 

(a) lo apply the principle ol' "nu work no 1):]
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(f) to manage his or her business u iIlI a view Io its economic \ iubility and
continued existence:

(g) 10 make use of alternative labour when necessary to maintain
production or service:

(/1) not to be subjected to unfair labour practices. including iIIIiIIIianinII
and victimization.

(2) Subsection (1) shall not preclude the prohibition nt'lahour lock-outs in
sIrategic industries and essential services. hr the levying of contributions for
and the management of provident Funds.

Note

The comments under clause 19 also applyIn respect of employers. All
the rightsIn question are in harmony IIiIh modern labour laII

Social securitv

21.(I)EI'eI-yperson shall have the right to safeguard his or her existence
or the existence of his ofher dependants'In the best possible manner by means
of pension medical, assurance or other providence.

(2) The State shall not in any manner make any iIIroad upon the benefits
of such providence.

(3) Every person shall have the right to claim available state assistance to
provide for essential subsistence and medical needs when he or she is unable
to provide for such needs because ofph) sicztl or mental illness or disability and
where there‘Is no person whoIs legally liable or who can legally be compelled.
to prmide for such needs.

Note .

This clauk‘c deals uith the satist'xinu III'ccrI; IiII IIIcIu-cLIIImIIIic IICL‘LiS. III
drthing thz: Charter the principle \\£ls :IdlIchd III IhIII IIIIII Ihucc rights IIIIich
can legally ‘IL‘ enforced. IhatIS. thIISL which II cnur: L'.III comle IhI: SIIIIc t0
gin: LIl'cct I0. should be includedIII the CIIIIrIcr Rigi'll\'\\i1il.h are merely an
L‘Iprcssion of Ideals. lime been avoided SiI'ICC IhL‘ inciusion III such 'rights'
IIouId onlv result in the Iegitimucv of thL CIIIIrIcr III :In LIII‘LIrcLIIblc {Ind
effCCIive insIrument being undermined,

Consequently Ihe social security rights Were not Framed IIs claims \\ hich
the individual has against the State but as freLdoms of [he indiIidIIal upon
which Ihe Smte may not encroach \\ heIher by legislation or merII'IsL There
is no obligation upon the State ID realize these claims. but an obii" Iion not
to violaIe or endanger them. On the other hand Ierc is nothingIII the
Charter that prevents the State from fulfillingIts social 0111i;I_:Itions IO\\IerSIts
citizens. These obligations the StzIIL must iullil. But the ‘\ILII| III IIlIiL‘lI IIIL
Slillc provide social ussisIIIIIce [0 its citizuns EllllSl bu II pol and not :I lugul
IHHIICI’.
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(Z) No person shall be prohibited or prevented from associating with :my

other person.

(3) No person shall be compelled to associate with any other person.

Note

Certain objectives can better he achieved if a persnn organizes himself

with others in groups. for example. societies. The right to do so is recognized.

The freedom of the individual who pret'crx nut to associate with a

particular group is expressly protected.

Personal freedom

23. (1) EVery person shall have the right to personal Freedom.

(2) Subject to the provisions ofsection 37 a person may be deprived ofhis

or her freedom only in the following instances and only in accordance with the

procedure prescribed by a Iaw of a competent legislature—

(a) detention of a person for investigation and trial on the ground of a

reasonable suspicion that he or she has committed an offence:

(b) detention of an accused for or during his or her trial or for

sentencing;

(c) detention of a person after conviction under a sentence or by order

of a court of law;

(d) detention of" a child by order of a children‘s court;

(e) detention of a person because of non-compliance or alleged

nnn-compliance with the terms of pro'cess issued by or under the

authority ofa court oflaw. or ofa condition or order ofa court oflaw

regarding attendance at such court. bail with or u ithout conditions.

any sentence or punishment. or any related matter:

(f) dciention of an accused released on bail and who is about to nee or

of a uitness evading service of a subpoena or who is about to flee:

(g) detention of a recalcitrant witness or of a witness “he refuses to

divulge information regarding an alleged offence:

(Ii) detention of a witness by order of a judge “ith a view to the

protection of the witness or the proper administration ofjustice;

(i) detention ofa person for the prerenlion ofthe spreading ul'inl'cctious

diseases constituting a threat to public health;

(j) detention ofn mentally disnrdcred ur suspected mentally disordered

person for observation 0r treatment:

(It) dutcntiml of '.I pcrsnn :illcgvd (0 hi: udtliclud (0 u mlrculic substance

nr alcohol, I‘or Ihc purpose of an 1:an~ y ulwllwr hi: is addicted,

or ul‘ ' person who is so addicted. fur the purpose or his

rupbitiutiuv
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(l) detention ofn person in connection wilh his or her unauthorized or

alleged unauthorized presence or sojourn in the Republic or for the

purpose of his or her deportation:

(in) detention ofa person for the purpose of extradition;

(n) detention of a person by order of a court of law in connection with

civil proceedings.

$9

This clause deals with the right of every person not 10 be deprived of his

freedom and not to be subjected to coercive measures. Because deprivation

of freedom by the authorities must surely rank as one of the most serious

infringements of a person's fundamental rights. it “as regarded as necessary

to speil out in detail the grounds upon which the authorities may detain

someone The other circumstances under which a person may be deprived of

his freedom are subject to the proviso that such a person may not be detained

for more than 10 days without leave or an order of a court of law (see clause

37(d)). This proviso will apply also in the case of detention: under a state of

emergency.

Detainees

24. (1) Every person who is detained shall have the right—

(a) as soon as is reasonably possible to be informed in a language which

he or she understands of the reason For his or her detention;

(b) to be detained under conditions consonant with human dignity,

adequately to be fed by the State and, when necessary, to receive

medical treatment at public expense;

(6) ta be given a reasonable opportunity to communicate and consult

with a legal practitioner and. when necessary. a medical practitioner

of his or her choosing:

(d) to be given a reasonable opportunity to communicate with, and to be

visited by. his or her spouse, Family. next-of-kin and religious

counsellor, unless a court of law orders otheruise:

(e) to be released when the reason for detention falls away or, in the case

oi‘a person detained for a specific period. at the expiry nfthe term

of detention.
-

(2) During detention persons awaiting trail shall. in so far as it is

practicable, be separated from convicted persnns. andjuvenilcs From adults.

Note

 

The rights cnntuinuti in chum: 3-1:”: given I0 :xll purmnx‘ L‘L ’nctl by lhc

Stutc. Apart from accused persons um! prisnnch. it also pertains in other

cntcguries of (lettiinc .UCh us mcnlully tliMH’dCl’Cli pcrsm ' :inti prohibited

imin' n . This clnusc provides for certain minimum r _hls for detainees

“hie . rc czilculnl-zd lu prizvcnl thc uhusc u|' po\\cr :md inhuman lrculmL‘lll

0n (hi: pan of the authorities during tlutcntiun.
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25. (1) Every person arrested for the alleged commission of an ulTence

shall have the right—

(a) as soon as is reasonably possible, to be informed in a language which

he orshe understands that he orshe has the right to remain siientand

that he or she is not obliged to make any statement, and to be warned

of the consequences of making a statement;

(1:) within a reasonable time. but not later than 48 hours orthe firstcourt

da_v thereafter, after arrest, to be brought before a court uflaw, and

to be charged or to be informed of the reason for his or her detention.

failing which he or she shall be entitled to be released from detention;

(c) to be tried by a court of law within a reasonable time after arrest;

(d) upon good cause being shown, to he released from detention with or

without bail.

(2) Any infringement of the rights of an accused mentioned in subsection

(1) shall not result in the setting aside of the proceedings unless on appeal or

review the court finds that justice has not been done,

Note

The purpose ofclause 25 is to ensure that the right to personal freedom

of accused persons who are detained, will be affected to the minimum extent

compatible with the needs of the administration of justice. The point of

departure is that a person arrested must be brought before 21 court within 48

hours after which the court may watch over his freedom,

Fair trial

26. (1) Every accused shail have the right—

(a) to a public trial by a court ofiaw;

([7) to be presumed innocent until the contrary is proved:

(c) to remain silent during plea proceedings or trial and not to testify

during trial:

(A) where he or she is not assisted by a legal practitioner. to an

explanation of the possible consequences ofany applicable presump-

tions and of his or her election tn exercise his or her right to remain

silent or not to testify:

(u) to examine \\‘i1nessestestir_\'ing against him or her. to testify himself

or herself. to call witnesses and lo niTer other rehutting evidence;

(I) to he represented by a legal practitioner til own expense:

(g) to ht: informed by [he presiding (iiiiCt-r regarding—

 

(i) his or her right to he: '(L‘li by it legal practitioner; and

(ii) the institutions that In: or sin: may :Ippruzu-II l‘ur legal

assistance.
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and to be given a reusonuhle opporKUnil) to attempt to obtain legal

assistance:

(It) not to be sentenced to inhuman punishment:

(i) not to be convicted of an DITEHCL' in respect 0f any act or otitisxitm

which was not an offence at the time it was committed. and not to be

sentenced to a more severe punishment than that which was

applicable when the ulTence was committed;

0') not to be convicted of any offence of which he or she previously been

convicted or acquitted on the merits;

(k) to have recourse by way cf appeal or review to a higher court than

the court of first instance:

(1} to be informed in a language which he or She understands ol‘ the

reasons for conviction and sentence:

(m) to be tried in a language which he or she Understands or. failing this,

to have the proceedings interpreted to him or her:

(It) to he sentenced within a rensonahle time after conviction.

(2) Any infringement olthe rights ofan accused referred to in subsection

(I)(d] or (g) shall not result in the setting aside of the proceedings unless the

court on appeal or review finds that justice has not been done.

Note

The clause guarantees certain procedural rights aimed at ensuring that

with the trial ofan accused person justice is not only done. but can manifestly

and undoubtedly be seen to be done. It may fairly be stated that the rights in

question have been formulated more comprehensively in this provision than

in most existing charters.

These rights also provide that inhuman punishment may not be imposed

upon anyone. In the light of prevailing conceptions in other legal systems this

will probably entail that corporal punishment. which at present is still a

permissible form of punishment in the Republic‘ will be in conflict therewith
and will have to fall away.

Recognition is also given to the internationally acc:pted principle that

an accused should have the right to appeal against his com iction and sentence

to a highercourt than the court of first instance.

Forced labour

27‘ (1) Every person shall have the right not to he sulijccted ln fnrcetl

labour.

(1) For the purposes nl‘xuhscctiun (l) "l'urct-tl lulmur" sltztll nul inclutle

the followingm

(II) the performance of labour by :I pursuit serving itnprisuntnunt;

(II) the perform; tu_- ul‘cumnmuity ur ullwr .\‘L'r\'it‘c by u pursuit in lux-ms

nl‘n smluncc or an Order oral cmirt uflzm';

 
 



’X)‘L’émpv’disl;leurlltttucntltcntlcrs itm n'c cngl

l.\'

(c; the perfortmllu‘e ufcolupulsor)‘ military son'ice:

 

(0') the performance of ci\'
military servicr.

tun service in the place of‘ compulsory

Note

By “forced labour" is meant labour which someone is compelled to
perform under threat of punishment and to which he has not bound himself
voluntarily.

For the avoidance of possible doubt subsection (2) provides that labour
performed under a sentence ofa court. as well as compulsory military service
or civilian service in the place thereof. is not regarded as forced labour.

Litigation

28. (1) Every person shall have the right to have any dispute settled by a
court oflawt

(2) Every person shall have the right that the South African law, including
the rules of the South African private international law, he applied in all
proceedings before a court af law.

(3) Subsection (2) shall not prevent~

(a) judicial notice ofthe law of indigenous groups;

(b) the application in civil proceedings oflhe law ofindigenous groupsor
the religious law of religious groups.

7 2 m

Subclause (l) recognizes a person‘s basic right of access to the courts.
This right may result itt certain statutory provisions in terms of which the
authorities may recover damages from someone in a summary manner and
without the intervention of a court being invalid‘ [1 MN also invalidate
proxisions in terms of which the jurisdiction of the courts is ousted.

Subclause (2) confirms the application of the South African law.
Subclause ts) httthonzes the appltcutmn by the courts m :tpprfiEt'th cases of . (L
the law of lndlgAfiOUS groups 6r tfic‘rc Igtous aw m rFlIgtuus gmups.

Rules of natura 1 stice

29. Every person shall have the right—

(a) (0 have the rules of natural justice applied in administrative
proceedings where, on the ground of findings of fact or or fact and
law. his ur hur rights or reasonable expectations art- or may ht:
infringed;

(/7) that in suc I :t cusu‘thc reasons for any (lctisiun be furnished un
damrb“ ¢ [M Oh ' V 4" 2‘“  
 



 

Note

It has already been held thttt the mo rules here under dixcussion (”no
one may be a judge in his own cause". and. “ulsn hear the other side") form
part of our law. In short. the latter rule means that hcforc an administrative
organ comes to a decision that may affect the interests of a citizen adversely.
such organ must allow that citizen an opportunity to put his side ofthe case.
These rules now become fundamental rights

Privacv

30. (1) Every persbn shall have the right to privacy.

(2) A person's right to privacy is infringed also by entering or entering
upon his or her property or place of residence or employment, by searching
him or her, by seizing his or her property or possessions and by intercepting
or obtaining information about his or her correspondence or other forms of
communication.

(3) The interception of, or the obtaining of information concerning, the

correspondence or other forms of communication of a person shall be
permissible 0an in so far it is authorized by a law ofa competent legislature
for the purpose of preventing and combating foreign intelligence operations,
the illegal trade or trafficking in narcotics and weapons, serious economic
offences and the organized sexual exploitation of women and children.

2 ate

The civil law protects the right to privacy of people among themselves.
But the authorities should also respect this right.

The definition of this right in the ciause is not exhaustive, but refers only
to certain aspects thereof where the danger of infringement is greater. for
example. the search of private property and the interception of post.

The latter is permissible only for the prevention and combating of
foreign intelligence operations the unlawful trade in drugs and weapons.
serious economic offences and the organized sexual exploitation of women
and children.

Art and science

31. Every person shall have the right to practise the arts and science.

Note

The State may not place any nbstnclc in the way orany person who wants
to participate in the arts or science,

 

gm nul (n he exposed to an environment
which Istlangemus or criously dutrnnL-ntul lo lhch thur wcleiugol mum
and the right to conservation and protection ul‘ tin.- environment.

  
 



 

Note

In tndtty‘s world these So-czillcd green riglitfi are considered important
enough also (0 be included. The vertic lupplicutiun hi this right will ensure
that this right Cttn only be enforced against tlic Slttlc. which will prmcnt u
witch-hunt against private entrepreneurs. However the recognition of this
right will have an inhibiting sidc-effrzct on private entrepreneurs who
disregard the importance ofconservation and protection of the environmentt

Women’s rights

33. (I) All women shall be entitled to equal rights with men.

(2) No law shall in any matter relating to women discriminate, distinguish
or restrict on the basis ofsex if it has the effect ofdenying or limiting women‘s
right to equality with men in the political, economic, social, cultural. civil or
any other sphere.

(3) Without derogating From the generality ofthe foregoing every woman
shall have the right—

(a) to be elected to any public office for which she qualifies;

(b) to receive equal remuneration \tith men for work of equal value;

(c) not to be discriminated against solely by reason ofher marital status
or pregnancy;

(d) to perform juristic acts, to acquire rights and incur obligations, and
to acquire and dispose of property:

(e) to her physical and mental integrity and in particular to legal
protection against rape and sexual harassment.

(4) A law shall be deemed not to be in conflict with the right to equality
before the law if the object of the said law is—

(a) to bring about equality between women and men:

([7) to protect women in certain types ofwork in the case ofpregnancy or
for other reasons inherent in their physical nature;

(5) to exempt women from compulsory military service, excluding
service in a non-combatant or supporting capacity

Note

Although the right to equality before the law is wide enough to protect
women‘s rights inasmuch as it prohibits discrimination also on the ground of
sex. a specific provision on women's rights may nonetheless be justified. it
must be pointed out. however. that some of these rights. for example. an
unqualified right to contract (Ind to deal] with property will bl: in conflict with
aspects of the law. culture and customs of indigenous minorities and tribes,
1in that it is not be intention [0 force ztlicn vulucs upon them,

  The inclusion of these prov inns regarding women‘s rights 1mm hc
against the background of the conventions relating tn women :nul 10 which
the Government subscribes. it is the Gm’crnmcnl‘s intcutiun t0 rntil'v lhcsc
conventions in due course. \Vnntun‘: rightx tire fnrmully SUIHL‘LI in 5'
draft IRIWS in which the remaining nuttury discrimination against w
abolished and provision i mztdc for the pntmotinn ul'cquul uppiirtiinil
women and thc comhntinu nl duntextic vinlcncc,

  

     
 

 



 

Culture and lztnauane

34.(1)Everyperson shall haxe the right to use the language of his or her
choosing and to participate in the cultural life of his or her choosing.

(2) Every person shall have the right of communication with the State in
the official language of his or her choosing,

Note

Underlying this right is the existence of more than one language and
culture group in the Republic. This right \vtli therefore mainly be enjoyed in
group connection.

Limitation of fundamental rights
 

35. (1) A law referred to in section 1(2)(a) in terms ot‘which a fundamental
right is limited or the [imitation thereofis authorized. shaii be permissible only
to the extent in which such limitation is reasonably necessary—

(a) by virtue of state security, the safety ofthe public, the public order
and interest. good morals, pubiic health. the administration of
justice or public administration;

([7) to uphold the rights and freedoms of others:

(c) to prevent or comhat disorder, violence. intimidation or crime: or

(d) to counter or deal with a threatening or actual natural disaster or the
consequences thereof.

(2) The question whether the limitation hi a fundamental right is
reasonably necessary shall be justiciable by the Constitutional Court.

Note

In a modern society where it is the task of the law i0 strike and maintain
a balance between the interests of citizens among themselves. as well 115
between the interests ofcitizens on the one hand and those uflhe State on the
other hand. certain rights must necessarily be limited or must yieidpro mmo.
For example. while the object of my right to privacy is that no one may enter
my home without my permission the needs of the administration ofjustice
may require that a police officer search my house in zt specific instance to
trace a criminal in hiding.

The purpose of section 35 is to prescribe standards against which it can
be determined if a particular limitation of u fundamental right is permissible.
The legislature is strictly hound inasmuch as tiny limitation must be
reasonably necessary on the ground of one or more of the considerations
mentioned in paragraphs (:1) to (d). The Cons ' Itimml Court is cxpi <st
authorised l0 dclcrminc it tiny limitutiun is Justified. Should the court l' d
that imitation is not rcnsnnubiy necessary. the court will declare the Imv
impnsmg the limitation invalid.

  

 

  

 

 
  



 

Suspension of fundamental rights

36. ( l l A law referred to in section ltthal in terms ol'uhich :t fundamental
right is suspended ofthe suspension thereofis authorized. shall he of forceunly
during a state of emergency in uhich—

(a) the continued existence ofthe State or the safety ufthe public in the
Republic or in a part of the Republic is threatened by an actual or
threatening war or invasion. an insurrection or general riotousness:
and

([1) the suspension of that fundamental right is reasonably necessary to
ensure the continued existence nftheState or thesafety ofthe public.

(2) The question whether a state or emergency as contemplated in
subsection (1] exists. shall he justiciahle hy the Supreme Court.

Note

The suspension of a fundamental right ts only at issue during a stzttc of
emergency

 

A first requisite is that there must be ate ofemergency as defined in
section 36(1)(a). Whether such it state or attairs exust. does not end with the
opinion of the State President. as is the case at present. The Supreme Court
is expressly authorized to verify the facm existence thereof. To this extent
the existing law will be invalid or will be interpreted otherwise by the court.

 

 

The other requisites of clause 36 can likewise be tested by the court.
Thus it must be a fact. objectively seen. that the continued existence of the
State is threatened. and that the suspension of the right in question is
reasonably necessary to ensure the conttnucd existence of the State.

Absolute Qro ' ns

37. Notwithstanding anything contained in this Charter no law contem-
plated in section 1(2)(a) shall regulate or authorize—

(a) the physical or mental torture or inhuman treatment or persons:

([7) the creation of offences with retrospective effect:

(c) the indemnification ofthe State or a person in the sertice ofthe State
for the unlawful killing or injuring of any person:

(d) the detention of" any person in circumstances other than those
authorized in the specific instances set out in section 23 for a period
longer than 10 days without leate or an order of: court of law.

Note

Notwithstanding provision in clauses 35 and 36 for the limitation or
suspension of a fundamental right the legislature is in terms of this clause
absolutely prevented from authorizing or permitting the ilbove»mcnli0ncd
matterst Herc it is of importance [0 note that during :1 sttttc 0f cntcrgcncy :1
person may not hL‘ detained for mun: thun ll) days without leave of an order
of in court.

 

y~-.~......t...r.u-..“.t-...i ... i”... um. Irn‘t." l ....,.. i......t...‘.v..~... i-........ i.. ||t|ItlIl~r1ll
l  

 
 

 


