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LAND REFORM Legal issues in the devel oprment

of a Land Reform Progranme

31 REW Khj

I nt roduction

I will argue that the |egal issues to be addressed in the

devel opnent of a Land reform programme may be, fog the purpose of
exposition, divided into-four specific problem areas. These are:
) ' The problem of |and acquisition

) Forms of |and tenure

h)

3) Forns of agricultural production, q,,’ ,z,

4) VRi ghts of non-property holders on the |and

Al t hough they may be dealt with separately, they are obviously
closely interrelated and proposals in any one of these areas wl|
effect the options available in the others. | will however be
focusing this afternoon on the ggpbl em of |and acquisitiods

I amworking fromthe premise that the ne;e;egglitiah df the

exi sting apartheid legislation will not adequatelyi addzess the
"problemof land reform Abolition of the 1913 and 1936 Land Acts
will have little inpact on the present distribution of |and
ownership as the bulk of the land is nowin private hands and
under the rules of SQuth African comon | aw nobody may use or
take land without the consent of the owner. The failure of this
approach may be assessed -by considering the failure of the
abolition of the Rhodesian Land Apportionneht Act in 1978.

A statutory exception to the comon | aw protection of

property rights is enbodied in the | aw of expropriation which
allows the state to take | and under certain conditions and for
certain purposes.
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Adopting a Land Reform Progranme

Land Acqui sition

In addressing the issue of land acquisition | wll be

considering two alternative neans of acquisition available to the
drafters of a future land reform programme in South Africa. First
there is the possibility of acquiring access to |l and on the basis
of existing historical clains and second, there is the adoption
of a proactive |and reform progranmre through which the state
actively acquires land for redistribution

H storical clains

A programre of land reform based on historical clains my

apply various |legal nechanisns in order to esteblish a precess
for the recognition of clainms and resolution of conflicting
clains. These include applying theories of ggestitutioh
Escogni ti on-of and conpensation for |ost’zightg and theirecogni-g
gion oi pre-existing.and culturally’ based.nights as |egal rights.
Restitution

Recogni sed in both civil and conmon |aw, restitution is the

set of restoring anything to its rightful owneg, of making good
or giving equivalent for any |loss, and requires a person who has
been unjustly enriched sat the expense of another to make
restitution to the other.l In Roman |aw restitutio was based on
infjury to the applicant’s proprietary interests resulting froma
transaction or event and could be asserted on the basis of a good
cause, including significantly, a persons inability to nmake a

Bl ack’s Law Dictionary 1180 (5th ed. 1979).

1 H C Black
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claimfor a particular period of tine.2 By analogy it may bu
argued that during South Africa’ s period of colonial dom nation

t he col oni zed have been unable to make a claimfor the
restitution of their di Spossessed land rights but will, with the
enmergence of a denocratic South Africa, be in a positign to
assert their clainms and have them recogni zed.

Al t hough acrarian reform programes are at tines described

as being conparable to affirmative action programes in

i ndustrial countries and the property redistributed during |and
reformis considered to be redress, "just as job preference in
affirmative action is explicitly given to minorities and wonen as
reconpense for years of naltreatnent,” only rarely have agrarian
ref orm progranmes been explicitly based on principles of
restitution.3 One notable :exception; however was thetnexican
#Revol utith

The restitution of dispossessed |ands was institutionalized

in the Zapgtgstast Basic Lat of Agrarian Regqrg; which in Article
1 decreed: "to comunities and to individuals the fields, tinber,
and water of which they were despoil ed are Eherebyl restored, it
bei ng sufficient that they possess legal titles dated before the
year 1856, in order that they enter inmedi ately into possession
of their properties.™

The advantage of a | and reform "based-uon a theory of
restitutione is that it addresses directly the three issues

J. A C Thomas, Textbook of Roman Law. 113 (1976).

3 Thi esenhusen, Introduction: Searching for Agrarian Reform
in Latin Anerica in Searching for Agrarian Reformin Latin
Anerica 1 & 6-7 (w. C. Thiesenhusen ed. 1989). °’
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central to the problem of |and acquisition

1) It identifies the land to be taken in the reform

2) It avoids paynent to the present "owner" on the grounds

that the property is being returned to the true owner;

3) and, it identifies the beneficiaries of the reform
Restitution however proved ineffective es a neans of |and

redi stribution in Mexico. Al though based on acknow edged cl ai s
of prior ownership it floundered on the requirement that

gl ai mants produce titles and other docunments to prove ownership. 4
Despite this difficulty, particularly with respect to the

clains of communities who lost their land during the earlier
stages of dispossession in South Africa, restitution could prove
a powerful I|legal tool in addressing the :claine: of those
.communities who were gorcibly renoved; from so-oalled "black
spots” in terns apartheid polity. In these cases the areas of
land are clearly identifiable, the state .renains in nmany cases
the present "owner" of the land and the beneficiaries are

i dentifiable comunities who suffered forced renoval .

This process will be much.nore conplex in the case of urban

land taken in terms of the Group Areas Act, where although the
land and the victins are clearly identifiable, ownership has now
been granted to new owners who did not take a direct part in the
process of dispossession and will thus have in turn to be
conpensat ed. However, as the ?beneficiaries of an unjust:
distributfohl it may. be argued that the new owners shoul d

4 See, K L. Karst and K. S. Rosenn, Law and Devel opment in
Latin Anerica: a case book, 285 (1975).



contribute to some form of conpensation fund to the extent that
they have been unjustly enriched. This contribution could take
the formof a capital gains tax on the sale or transfer of such
properties.

The Mexican agrarian |aw did acknow edge that restitution

al one woul d not adequately address the problem of |andl essness
and in Article 4 recognized "the unquestionable right which

bel ongs to every Mexi can of possessing and cultivating an
extension of |and, the products of which permt himto cover his
needs and those of his famly:"5 Consequently provision was nade,
in order to create small property, for the _expropriation, "by
reason of public utility and by nmeans of the corresponding

i ndemi zation, all the lands of the country, with the sole
exception of the fields bel onging to’ puebl os, rancherias, and
conmuni ties, and those farms which, because they do not exceed
the maxi mum which this law fixes, nust remain in the power of
their present proprietors."6

The | egal structure created by the Mexican agrarian | aw thus

i ncorporated both notions of restitution and affirmative actioq
in order to address both issues of dispossession and

| andl essness. The effect of a simlar incorporation in the Sputh
4Agtican context will be to provide a basis not only for the
redi stribution of resources to ensure equal participation in the
context of the Freedom Charter’s ideal that the | and shoul d be

5 Arts. 1 & 4 of the Agrarian Lav, Egggigtgg_|g_J. Wrnak

Zapata and the Mexi can Revol ution 406-07 (1968).

6 Id.
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shared anmong those who work it, but also a basis upon which to
resol ve existing clainms and to address issues of conpensation in
the context of land reform

Recogni tion 'of and conpehsation for |osty

rights

Anot her neans of addressing the issue of historical clains

is to create a process through which a claimants lost rights may
be formally recogni sed, assessed and conpensati on detern nedk
This could be achieved through the creation of a National Land
Conmi ssion with the power to hear evidence of land clains, to
nedi at e between rival clainants, and to deternine appropriate
conpensation. This tqgnasi-judicial body. nay al so be granted the
power to EEQ EEEFQ on issues of conflicting rights and | evel s of
conpensation in cases where the parties are prepared to subm't
thenselves tqg arbitration. In the advent of an irreconcil able

di spute the. parties would have the right of appeal to either an
especially established Iand court.or to the courts of genera
jurisdiction.

Recogni ti on of pre-existing and cul turall yf

.based.rights as legal rights

The recognition of historical clainms to specific areas of

| and requires the incorporation of criteria of ownership
presently unrecogni zed by South African comon | ee: Acceptance of
certain defined incidents of ownership_based on criteria such as
birth right_and gccupation rights will provide a whol e new | egal
basis for the existing | and clai s made by di spossessed
comunities, tenant farners and farm workers.



It has been suggested that the | aw of prescription may be

evoked to give a legal basis to the clainms of tenants who cl aim
an historical right to the land. This SUggesti on however ignoresd
the requirenents of the |aw of acquisitiYe prescription which

are now statutorily defined in the Prea-riptlon Act 18 of 1943"
and the Prescription Act 63 of 1969. CGenerally the Acts define
acquisitive prescription as the acquiring of a teal right
regardi ng novabl es or inmovabl es through the opeg and undi sturbedh
possessi on_thereof or the exercise of limted real rights for an
uninterrupted period of thirty years.7

Al t hough the possessor can add the tine his predecessor

possessed the thing to his or her own period, nost clains are
likely to fail on the requirement that possession nmust not be iq
accordance-uith the owner’s wish or will; Thus, even a Lglaimq;
ganggggggpgtgary right woul d be Egbjeet to chall enge on the ground
that the owner either granted perm ssion or co-operated in the
continui ng occupation of the land by the claimant.

7 See, N. J. J. Qivier, G J. Pienaar and A J. Van der

Walt, Law of Property: student’s Handbook, 116-127 (1989).



Establ i shing a proactive | and reform programe

Distribution of existing state |and

It is argued that much of the existing |and hunger may be
addressed by distributing the vast tracts of |land presently held
by the state, particularly that land held in terns of the

Devel opnent Trust and Land Act of 1936.8 However, it must be
recogni sed that this land is not on the whol e unoccupi ed or
unused and therefore its distribution will involve the resol ution

9f the contesting clainms of those people presently using the |and
and the proposed beneficiaries of a | and reform progranme.
Furthernore, it must be recognised that not all of the |Iand
presently held by the state is gpitable _for agriculturag
pgggbetion ,and that there is a need for the state to retain
certain |land hol dings for purposes of environmental protection
and other legitinmte governnmental purposes.

Exproptiation of land tor redistributiond

Al 't hough the nost controversial neans of |and acquisition a

| and reform policy based in part on a process of expropriation
remai ns the nost effective way to ensure a relatively timely and
thorough process of redistribution. Such a policy will require
the establishnent of a legal framework and governmental structure;
through which to inplement a | and reform programme.v Central to
this would be the adoption of a Land Acquisition Acttwhich would
have to address the Jthree central issues of a programe of
expropriation and redistribution:

t It nmust identify the land to be taken in the reform3

8 Formally the Native Trust and Land Act No. 18 of 1936.
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what conpensation is due the current owners; and
t who shall be the beneficiaries.
Expropriation in terms of a Land Acquisition .Act nust be
conducted on the basis of established criteria which when appLied
wi || adequately address these issues.
1) What | and woul d be subject to expropriation
Farms coul d be subject to expropriation according to a
nunber of criteria including their size, under-utilization
abandonnent, unaut horized subdi vi si on, corporate ownership
failure to conply with | abour |aws, the crimnal conviction of
the owner end | ocation
a) excess |and hol di ngs!
The excess-size provision of the Frei Agrarian Reformtawgy
in Chile "established that rural properties |arger than v80 basic
irrigated hectares were subject to expropriation regardl ess 0Q
thei; eptgduttivity "10 Although it is possible to establish
simlar criteria according to the size of a viable farmfor each
of the different agricultural zones in South Africa, it may al so
be possible to-limt this provision to the requirenment that ho
i ndi vi dual bun nore than one viable farm
b) Under-utilized | and
Under-utilization often proves to be a diftitult criteria to
assert as it is subject to a difficult factual enquiry as-to the
9 Law 16. 640 of 1967. See Theme, Law, Conflict, and Change:
Frei’s Law and Al lende’s Agrarian Reformin Searching for
Agrarian Reformin Latin Anerica (ed. ,W C. Thi esenhusen, 1989)
at 188.
10 Id. at 194.
h
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capacity and correct usage of a particular area of land. In Chile
expropriations on the basis of |ow productivity "were not only
subject to judicial review but also required an el aborate_
verification process involving technical, econom c, and socia
criteria for establishing whether the |aw applied."11 Although
the burden of proof was on the | andowner to show that the | and
was in fact productively used, governnent |awers had to be
prepared to rebut the | andowner’s evidence.

Zi nbabwe provides an instructive history of |egal nechanisns
ained at encouraging land utilization and |ater used in the
process of land reform As early as 1925 an attenpt was nade to

i mpose a tax on "unoccupi ed | and" as a neans of putting pressure
on owners to put the land to beneficial use.12 The Miszaeaa-
government adopted an Integrated Plan for Rural bevel opmegtn:: ?ch
identified five categories of under-utilized | and, however the
1979 Muzorewa Constitution defined |ahd subject to cbnpul sory
taking due to under-utilization as "a piece of |land registered as
a separate entity in the Deeds Registry." This blunted the

ef fecti veness of the power of expropriation for even if a farnmer
used only a relatively small portion of the land for agricultura
producti on the governnent could not expropriate any part of it.
The Muzorewa Constitution was even nore restrictive inits
definition of under-utilization then the Rhodesi an governnent’s
1978 Integrated Plan for Rural devel oprment. Instead of the five
11 Id. at 196

12 Sei dman, Land Reform Legi sl ation in Zi nbabwe, unpublished
paper -
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categories of under-utilized |land defined in the Integrated Pl an,
the 1979 Constitution required that the owner had failed to put
the farmto "substantial use," that is, had not engaged in
substantial agricultural production for five years. This limted
the governnment’s power of compul sory acquisition to those farns
that had been practically abandoned.

The Lancaster House Constitution however gave the governnent

the power to take any | and that was under-utilized, even a
portion of a farm but failed to define what was neant by under-
utilized. In attenpting to interpret the Lancaster House
Constitution's reference to under-utilized | and the Zi nmbabwean
government will have to adopt criteria based on the production
capacity of the land. For this purpose it may rely on criteria;

i ncl udi ng such variables as sl ope, size of soil fractions and
their relative frequency in the topsoil, wetness, perneability of
the upper topsoil, erosion, surface characteristics, and
ecol ogi cal zone, used by governnment agriculturalists to classify
land in Zinbabwe into eight |and capability classes.

Adoption of under-utilization as a criteria for

expropriation in South Africa my have the effect of increasing
producti on anmong farnmers fearing conpul sory acquisition of their
land but it will also lead to conplex litigation over the
definition of under-utilization and its application to particular
areas and types of agricultural production

c) Abandonnent

Al though it should not be difficult to create criteria for
identifying derelict or abandoned | and, for example I and for
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whi ch rates have remained unpaid for a period of years, the
process of expropriation in these cases will require a.period of
notification and public advertizing to ensure that the owners
have a fair chance to respond.

d) unaut horized subdi vi si on

This criteria does not refer as it would seemto the
Subdi vi si on of Agricultural Land Act No. 70 of 1970 but rather is
designed to prevent the circunvention of the excess-size

provi sions through the division of |arge | andhol di ngs anong

fam |y nmenbers or straw nen.

e) Corporate Ownership

In | egislating agai nst conpany ownership of agricultura

land it may be argued that conpani es, having different financia
and investnent basis to the famly farner, constitute unfair
conpetition to the famly farmand therefore should not be
allowed to own arable land. In fact in Sweden conmpahy and foreign
owner ship of arable | and has been prohibited since 1906.
Exceptions to the prohibition on corporate or other legal forms
of busi ness associ ation hol ding arable | and may be nade in the
case of producer cooperatives.

5) Failure to conply with | abour |aws and crim na

convi ction

I nclusion of these criteria as basis for expropriation wll

have a profound effect on the inplenentation of |abour |aws on
the farms and the abatenment of aseaults and other illega
behavi or inflicted upon farm workers and ot her farminhabitants.
Under the present property |laws |and owners can expel bl ack
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people fromthe | and, demolish their hones, prevent black people
fromentering, crossing or remaining on "their" land. The result
is that control over land is not only control over a productive
resource, but is control over the lives of people.

9) Location

Finally, there is the criteria of |ocation which will enable
the government to obtain land for the inplement agricultural
programes involving the creation of specific devel opnent areas
wi t hout being thwarted by an unwilling seller. Application of
this criteria will need te be closely scrutinized to ensure that
it is not used for individual gain O: with pblitical notivation.
2) \WWhat conpensation is due?

Under the doctrine of parlianmentary sovereignty the South
African parliament is suprene and has the power to expropriate
wi t hout cohpensation or w thout adequate conpensation. In fact
there is no common-law principle in South Africa requiring
conpensation to be paid for the |oss of property or of a right in
respect of property.l3 The only linitation on this power is the
rule of interpretation stating that a legislative intention to
aut hori ze expropriation wthout compensation will not be inputed
in the absence of express words or plain intention.14

13 See, Cape Town Municipality v. Abdulla 1976 (2) SA 370

(C at 376 A quoted in M Jacobs, The Law of Expropriation in
South Africa, 20 (1982). 7

4 Hol mes JA in Belinco(Pty) Ltd v. Bellville Minicipality &
Anot her 1970 (4) SA 589 (AD) at 597 B-G quoted in Jacobs at 21.



The introduction of a justiciable Bill of R ghts in South

Africa will however dramatically change this scenario. Even the
ANC Constitutional Guidelines provide for the protection of
property. Despite the restrictive wording of the clause,
guarant eei ng protection only to property for personal use and
consunption, this will provide a right of conpensation to

| andowners, particularly in the case of individual farmers.
There exi st three conceivabl e standards of conpensation. The
first, expropriation w thout conpensation would, even in terns of
the ANC Constitutional Guidelines be limted to a few exceptiona
circunst ances, for exanple, in the case of abandoned |and, as a
penalty for a crimnal conviction arising out of a pattern and
practice of either physical abuse of people living on the

| andowners property, or the gross violation of |abour |aws
designed to protect and enpower farmworkers.

The second standard woul d rei nburse the investor for his or

her unrecovered investnment, not to exceed the current market
value. This in nost cases would require the paynent of book val ue
for the property.

Finally, there is the standard of conpensation which "would

pay back the investor for his loss of future profits, usually
nmeasured by current market val ue."15

Placed in a constitutional context it is necessary to

di stingui sh between different clauses used to define the
standard of conpensation required under the constitution or Bil
15 Sei dxuan, Land Reform Legi sl ation in Z nbabwe

(unpubl i shed).



Of i Rights. The Lancaster House Constitution required a future
Zi mhabwe government to pay "adequate conpensation” for |and taken
by conpul sory acquisition and limted the government’s right to
expropriate land for agricultural resettlenment to "under-utilised

land." In effect this inposed a constitutional standard of
"Wwilling buyer-willing seller"” on the |and reform process.
Until its | recent abolition, a further constitutiona

restriction on Zinmbabwe’'s ability to institute a | and reform
programe was the requirenment that conpensation be paid in a
convertible currency thus tying land reformto the availability
of foreign exchange. This provision is not unlike the
constitutional clauses requiring pronpt. paynent’ of ful
conpensation with guaranteed repatriation of conpehsation, free
of taxes or other deductions, t6 any country of choice, which
were entrenched in the protection fromdeprivation of property

cl ause of the Kenya Constitution of 1963 and reproduced as a
standard constitutional constraint in nmany post-colonia
constitutions. Although later deleted fromthe constitutions of
several countries on the grounds that it is "difficult to justify
retention of the repatriation provision in an i ndependent country
concerned with localization of property ownership as well as
problens of financial viability,"16 it is retained lin the
Constitution of Botswana.

The Nam bian Constitution provides an interesting exanple of

16 Ng’' ong’' ol a, Reform of Land Expropriation Laws in the
Post - Col oni al Era: Sone experiences from Central and Sout hern
Africa, at 6 (unpublished paper).



cl auses guaranteeing the protection of propertyl7 while at the
same time providing, in the context of a programe of affirmative
action, for alimted derogation of this right for the explicit
pur pose of addressing the inequalities arising out of a history
of colonialismand apartheid.18 Wth respect to expropriation and
conpensation the Nam bian constitution places only the broadest
constraints on the state’s power of expropriation, that it be in
the publie interest, and refers to "just" rather than "adequate"
as the standard of conpensation to be applied. 19

Al though it may be argued that the concept of just

conpensation refers to that standard of conpensation which would
rei mburse the inyestor for his or her unrecovered investnent,
rather than narket value, this is not made explicit in the
Nam bi an Constitution and thus its exact neaning is left to be
determ ned by the Courts.

Val uation of the | and under the concept of just conpensation

may be done by adopting the assessed val ue used for tax purposes
by the | andowners thensel ves, or alternatively, in South Africa
it may be possible to use the Land Bank’s productivity assessment
val uation of land. This could be justified on the grounds that to
val ue agricultural |and above its productive value is to cripple
future producers, particularly hewly energent farmers, who would
find it difficult to even pay the interest on the |oan fromthe
17 Nami bian Constitution, Article 16 (1).

18 Nami bi an Constitution Art. 23 (2).

19 Nam bian Constitution Art. 16 (2).



net production incone on the farmng activity. 20

3. Wio will be the beneficiaries?

Al t hough the concept of affirmative action has entered the

di scourse of such institutions as the Devel opnment Bank of

Sout hern Africa and the Urban Foundation with respect to the
issue of land reform it remains relatively undefined.

No reference is nade to those’ clainmants who have specific

hi storical clainms, who would surely have first priority as
beneficiaries of a |land reform programre. Rather the idea of
affirmative action is enployed as a neans of limting small-

Ear mer devel opnent schenes to bl ack beneficiaries.

The issue of beneficiaries nust however be preceded by

consi deri ng what form of conpensation will be available to those
i ndi vidual s and conmunities with historical clainms. In sone cases
the communities may wish to return to farmng while in other
cases they may accept nonetary conpensation, or shares in an
ongoi ng concern.

An inportant limtation however nay be the requirenent that
those granted |land be willing and able to engage in agricultura
productionr In Sweden for exanple . the government passed

| egislation in the 19305 requiring that anyone buying
agricultural |and should have both a certain educational |eve
and a proven farnming ability in order to secure better |and use,
20 Dol ny, Land reform Constitutional, valuation and
conpensation issues, at 17 (unpublished).



101.

hi gher yield levels and therefore higher farmincome |evels.21
In the South African context this may require the

recognition of informally acquired farm ng know edge, and the
est abl i shnent of adequate support services to the newy energent
farners.
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21 Dol ny, at 18.
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