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Any constitutional document drawn up at this stage must of

necessity be incomplete and provisional. it will be incomplete

because we still await clear guidelines on questions such as

economic policy and educption, and because we lack important

politico—demographic information.

Thus, the political strategy to be adapted in relation to the

mechanisms for the re-distribution of wealth will have a

considerable bearing on what will probably be the most scruti-

nised part of the Constitution, namely, the rights and dhties

attached to property. uimilarly, though less fundamental, the

phrase in the lreedem Charter: "The law shall guarantee the

right to all to educate their children" raises important

questions as to whether private or church schools should have

constitutional protection (our feeling “ES against, nor did we

feel that the constitution Should extressly oblige nationali-

sation of all schools — but we await a report of the Lducation

working group on the issue. Lastly, it would be foolhardy to

propose an electoral scheme without first having clear informa—

tion on population distribution and likely voting behaviour

amongst the different sections of the population in the

different areas of the country.

The Constitution we draw up will also be inconmlete in another

important sense, namely, that it would have to be complemented

by axother document which attends to the arrangements necessary

to ensure the transition from the apartheid to the democratic

constitutional crder. To take one simple practical point:

a voter's roll would have to be established covering the whole

population. Arrangements for an interim government and for
-

interim control of the armed forces and Security would have

to be made. There could even be provision for how the

Constitution would come into effect. We could, for example,

propose as an alternative to a lational Convention that our
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Constitution be put to a referendum of the whole people; but

this would not be in the Constitution itself.

secondly, any document we propose Just have a provisional

character. If we hLd already succeeded in destroying the

coercive power of the apartheid regime and establishing

popular organs of government throughout the country, we Would

be ahle to proclaim a new constitution correspondinb to this

new reality. Lince, however, the question of a new Consti-

tution may well be placed separately on the agenda before

such stage is reached, we have to prepare a document consistent

with a reality somewhat less favourable to our position. Our

document accordingly woula be provisional in the sense that

if the situation were to advance dramatically and irreversibly

in our favour before the new Constitution were put into force,

it would be possible to propose a new version containing

provisions reflecting more advanced forms of popular power.
g’fl‘rTEJfiEA/T 0+: THE {UQMSLEH

All over the world Think Tanks and individual Experts are

being commissioned to ansWer a problem put in the following

terms: how is it possible to devise a constitutional scheme

for South Africa whereby power is equitably shared between

black and white, where the rights of the majority are at last

recognised but without predudicing the rights of the minorities?

he do not accept the problem put in those terms. Just as in

the “LC we do not have majorities and minorities, but only

members subject to the same rights and duties, and just as
the Ireedom Charter conceives of a single non-racial citizen-

ship and sovereignty belonging to the people as a whole, so

in a free South Africa we will not have legally constituted

majority and minority populations. Lajorities and minorities

will constitute themselves - as in any other country — on the

basis of Voting pref;rence and not on the basis of skin

colour or origin. Lven if voting behaviour happened to

coincide exactly with race, which we know would not be the

case, this would be on a Voluntary basis and hot in terms of

an imposed and unalterable constitutional principle.
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Xe feel the problem should be re-formulated in the following

terms: How is it possible to design a Constitutional scheme

that:

1) Grants to the oppressed majority their just
national rights;

Outlaws racial discriniration in all its
forms;

Ensures the complete dismantlement of apartheid
structures and their replacement by democratic
ones;

Prevents the resurgence of racist policies
and programmes, whether in their old fork
or new ones;

Overcomes the effects of centuries of racial
domination and Inequality by ensxring a
substantial re stribution of wealth and the
complete opening up of access to facilities
1‘01“ all;

Encourages the active involvement of all
sectors of the population in government and
economic and cultural life;

Bromotes the habits of non-racial thinking,
the practice of non—racial behaviour and the
acquisition of a genuine, subjectively-held
patriotic consciensness;

reates conditions for the speediest achieve-
ment of these goals with the least possible
disruption to the tranquility of the country
and to the production of he gaods and ser'ices
necessary for a decent life for the community as

le? PC
3 \ (mammteeg HM .02qu7 news: ~/ “5‘X . . -‘J< +C1€

Some Kex guestions “tb't”&“9“b 1 ka 7°¢LS se ‘ im

Five key questions emerged from the fiiscussion.

CICMVf’I/‘DC‘LQ714‘

The first related to how we Should deal with the so-called

problem of power-sharing or the rights of 'minorities';

associated with this is the problem of existing ploperty

rights.
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The second is how to reconcile the principles of freedom of

speech, organisation and of electoral activity with the need

to combat the stimulation of racial and tribal division and

hatred.

The third is how to devise an electoral system and appropriate

structure of government that will give the best chance that

the electoral process itself and the government elected will

encourage in the Constitution.

iourthly, how to devise forms of regional and local government

that will be consistent with the constitutional aims set out

above.

kifthly, how to establish mechanisms for maintaining an

ongoing legal system while rapidly dismantling the legal and

institutional structures of apartheid.

(i) T! Iroblew : '“ower-Sharing] and the
'Klghts of iinorlties'

Our Vision of a non—racial, democratic and united South africa,

and the constitutional scheme which will flow from it, has

three great advantages over anytLinQ which the various Think

Tanks can come up with. Eirstly, it corresponds to the needs

and wishes of the overwhelming majority of vouth Africans.

Lecandly, it corresponds to internationally accepted democratic

theory on constitutional matters.

Thirdly, it corresponds to the fact that ever since 1910

South Africa has been governed as a single united state (the

relatively ne uentustun scheme never having achieved

legitimacy either internally nor internationally).

IL effect, what we are asking for is the democratisation of

the basic constitutional structures that have existed since

1910, but making them truly representative of the wLole

population. As far as we are concerned, the basic guarafitees

that no one will be oppressed, harrassed or humiliated on the
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grounds of not belonging to the 'majority', are essentially

political rather than legal.

They lie in the character of the Freedom Charter and of the

ANC. Anyone seriously wishing to ensure that all South

Africans", independently of race, colour' or creed, have an

honoured and. active role :11: the new South Africa, can do no

better than to support the campaign led by the ANC for a

democratic South Africa. Constitutions can be torn up or

departed from, as we saw with Ian Smith's UDI and with the way

the voters' roll in South Africa was manipulated by the

Nationalist Party. What is vital is to have a government

committed to non—racialiam and experienced in the practices

of non-racielism, in other words, a. government led by the

ANC. In addition, there are obje ctive factors which provide

a material base for the development of non—recial government,

namely, the economic interdependence of all the people of the

country.

It will make political sense for any new government to do its

utmost to maintain high levels of production and therefore

to draw on the skills and managerial capacity of all sections

of the population. This would facilitate the implementation

of the social, economic and cultural transformations envisaged

by the Freedom Charter.

In short, our basic position ie that we believe in a constitu-

tion which guarantees democracy and equality and which seeks

to prohibit the violation of the fundamental human rights of

any citizen, whether black, white or brown. In this sense,

our Constitution wcould have the same non-raciel character

as the American Constitution, and like the latter, which has

an Amendment expressly forbidding slavery or practices that

bear the badge of slavery, could include a section expressly

forbidding apartheid or the practices of apartheid.

The other schemes being put forward are fundamentally different

in concept. What they have in common is that they cannot

break away from linking political rights and race (tribe).
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Race and tribe become the foundation of all political thinking,

and their main constitutional problem is to devise a scheme

that permits something that can be called universal suffrage

(that is, everyone has the vote, even if in different terri-

tories aid only for people of their awn race or tribe), so

that it can be said that power is shared and all partihipate

in government, thus producing a state that can be accepted by

the world comunity. We may take it that the concept of

partition and independent Bantustans will be progressively

abandoned, although the Bantustans will continue to be given

important roles in the new dispensation. The basic schemes

for preventing what is called 'swamping' of the whites are

as follows:

Confederation — a voluntary association of independent tribally.

end racially based states, having loose central authority

which represents them all internationally and is responsible

for certain agreed matters, such as a common finance policy.

Federation - this is tighter than a confederation, in that

the central government has far more authority and the federal

unite, though sovereign in certain spheres, are not independent

states. Thus the Soviet Union is a Confederation (the Ukraine

and Byelo-Rusaie are represented in the General Assembly of

the UN) and the USA a Federation, even though both are called

a Union. In the South African context, various versions of

federation are projected. There are the variants based on

the old race federation of the United Party, that preeupposed

a territorially united country but a federation of xracea in

a. central parliament. A quadricameral Parliament would be

an example of a federation of this kind. Another variant‘ is

to permit the racially selected members to function 111 the

same chamber, but to reserve certain themes - called 'own

affaire' - to members of a certain race or tribe only. A

further variant is to permit mixing and voting on all issues

by all members, but to allow for racial group vetoes.

All these variants are anathema to the ARC - voting according
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to race, legislation according race, vetoes according to

race. Ho! any of these schemes can be regarded as dismantling

apartheid is a mystery. It is not only that their results

will be bad, preventing the emergence of any government capable

of deglilig with the whole heritage of apartheid. The very

electoral and legislative processes will be designed to

encourage racial and tribal identification and division and

entrench apartheid right at the .heart of the Constitution.

More serioue attention needs to be given to three other

mechanisms that might be used to introduce racial vetoes but

indirectly rather than directly, that is, organising the

governmental structures, electoral system and scheme of

protected rights in such a way that a de facto white veto

exists. This 15 a dangerous area where one can be sure that

the anti-ANC Think Tanks will be well serviced with democra-

phic and opinion poll information. The least that we can do

is to avoid ourselves putting forward schemes that will have

the result of denying the people a decisive say in government

and their just share of the country's wealth. At the same

time we can confront the problem of 'allaying minority feere'

with our own proposals so that the . initiative rests with us.

What we can expect is an attempt at a regional aub—divieion

of the country so that power is decentralised and the central

government relatively ineffective; voting schemes designed

aggregate all the non- and anti-ANC forces; entrenched clauses

which will require special majorities; other clauses of a

social and political. nature which will be disguised as relating

to fundamental human rights and as such be inviolable by the

legislature even with a hundred per cent majority.

We believe that we can put forward a constitutional scheme

that acknowledges and grapples directly with' the central

problem. The basic problem is not that of political represen-
tation or of cultural identity. Democratic principle requires

one person one vote, each vote to have roughly equal value.

International conventions and universally recognised standards

require non-racial criteria for the suffrage and the composition
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of legislature, executive and Judicial bodies. There are no

natural territorial divisions that correspond to areas of

compact majority ethnic occupation, which could serve as the

basis for a territorial federation made up of national states,

on the model, say, of Yugoslavia. Nor are there compact

majority linguistic areas which coulti fom the basis of

linguistic federations such as Belgium or Switzerland. The

real problem lies in how to combine implementation of the

programme of redistribution of wealth contained in the Freedom

Charter with active involvement of the present dominant minority

in future political and economic life, all the time encouraging

a free and active association of all with a view to creating

a genuine common citizenship, Put anather way, how is it

possible constitutionally to fulfil the historic mission of

resflori 113 the land and its resources to the people, while

at the same time maintaining the economy at a high level, so

that what the people inherit is an ongoing aired: and not a

memory of past riches? How can one encourage the collabora-

tion 01" working—claes and professional whites as well as of

the more enlightened sections of the capitalist class, without

postponing forever the Just economic‘ and social claims of the

mass of the people?

Our basic proposal is to combine Bill of Rights with a consti-

tutional requirement on the state and all other bodies to take

affirmative action to correct the accumulated social and

economic inequality of the past. Certain rights, such as the

right to vote, to worship, to be free from racial insult shall

be inviolable. Other rights of a s ocio—economic nature shall

be protected but subject to the overriding need to take affir—

mativ e action to redress the inequeiity created by apartheid.

The term ' affirmative action' was created by the US Supreme

Court as a device to correct manifest inequality in US society

based on race or sex. Sometimes called 'positive discrimination',

it has been used to require employers to give more job oppor-

tunitiee to blacks, Medican-Americans and women. It corresponds

to requirements on local authorities to desegregate housing and

on school boards to provide busing to bring about integrated

education. Though its effects have been limited in the USA
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covcred up for the pone! and minority. in luck it 15 tho
last arm that could be 51m tho poaitiw of ntchdog 91’ the
Constitution. In particular, it would be unthinkable to entrant
the vast programme of social and economic reform contemplated
by the concept of affirmativa action, to the scrutiny of thou
Judges. Parliament is the place mhere social and economic
issues are decided. Cur proposal is that ccnaidemtion bu 31m
to the mation of a Constitutional Commission under the control
of Parliament to supervise tha applicaticn of the Constitution.
the Commission could have 3 Judicial suction to 51v. advisory
opinion: on point- of interpretation. The Constitutional
Commission would liaise closely with the Affirmative Action
Comissior. but not be drawn directly into its any to day
activities.

A third cominigm with important functions especial” 1n the

period of transformation would be the Yublic Service Comunim.
The pnunt bad: hearing this title would have to be thoroughly
democratiud so that a new body could supervise access to and

promotion within the Public Service. Although 'Par’cy political'
criteria in the narrow sense should not he used, willingness

uzd prond capacity to work for the fulfilment of the Constitution
lhquld be regarded as an impartemt factor to be taken into account

together with technical quvlificntioms.

in: great problel here will he to give the public Ionic: a

democratic and nen-rmial character a.- quickly as possible whiz.
causing the lean ponible disturbmog to tbu carrying out of
runcfiionn such 9.: transport and telecommunications,

Granted the strategic importance 0: then tune comissioma in
carrying out the mammal goal- of the Comutuuon, grout
attontivm would have to be paid to their membership. Our

proposal is that appointments should he made by the President
subject to ratification by a apacid count“ appointed by
Parliament. 3m: would signify the involvement or both the
Execjtiu and the Legislature in ensuring that the best Caminiam
m appoint“!- 
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