THE . PRELININARY NATURE OF THE CONSTITUTIONAL DOCUMENT

Any constitutional document drawn up at this stage must of
necegsity be incomplete end provisioneal, It will be incomplete
because we still await clear guidelines on gquestions such as
economic policy end educption, and because we lack important
politico-demographic information.

Thus, the political strategy to be adopted in relation to the
mechanisms for the re-distribution of wealth will have a
considerable bearing on what will probably be the most scruti=
nised part of the Constitution, namely, the rights and duties
attached to property. ©Similarly, though less fundementel, the
phrase in the Freedem Charter: "The law shall'guarantee the
right to all to educate their children" raises important
questions as to whether private or church schools should have
constitutional protection (our feeling was against, nor did we
feel that the constitution should expressly oblige nationali-
sation of all schools - but we await & report of the Education
working group on the issue. Lastly, it would be foolhardy to
propose an electoral scheme without first heving clear informa-
tion on population distribution and likely voting behaviour
amongst the different sections of the population in the
different areas of the country.

The Constitution we draw up will also be incomplete in another
importent sense, namely, that it would have 10 be complemented
by another document which attends to the arrangements necessary
to ensure the transition from the apartheid to the democratic
constitutional order. To take one simple practical point:
a voter's roll would have to be established covering the whole
population. Arrangements for an interim government and for
interim control of the armed forces and security would have
to be made, There could even be provision for how the
Constitution would come into effect. We could, for exsmple,
propose as an alternative to a Netional Convention that our
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Constitution be put to a referendum of the whole people; but
this would not be in the Constitution itself.

vecondly, any document we propose must have & provisional
cheracter, If we had already succeeded in destroying the
coercive power of the apartheid regime and establishing

popular organs of government throughout the country, we would

be able to proclaim a new constitution cocrresponding to this
new reality., Since, however, the question of a new Consti-
tution may well be placed separately on the asgende before

such stage is reached, we have to prepare a document consistent
with a reality somewhat less favourable to our position. Our
document sccordingly would be provisionasl in the sense that

i1f the situation were to advance dramatically and irreversibly
in our favour before the new Constitution were put inte force,
it would be possible to propose & new version containing

provisions reflecting more advanced forms of popular power.
CTHTEMENT. £ THE PROBLEM
All over the world Think Tanks and individual Experts are

being commissioned to ansWer a problem put in the following
terms: How 1s it possible to devise a constitutional scheme
for South Africa whereby power is equitably shared between
black and white, where the rights of the majority are at last
recognised but without pregudicing the rights of the minorities?

e do not accept the problem put in those terms. Just as in
the ANC we do not have majorities and minorities, but only
members subject to the same rights and duties, and just as
the Freedom Charter conceives of a single non-racial citizen-
ship end sovereignty belonging to the people as a whole, so
in a free South Africa we will not have legally constituted
majority and minority populations. lajorities end minorities
will constitute themselves - as in any other country - on the
basis of voting preference and not on the bagis of skin
colour or origin., Even if voting behaviour happened to
coincide exaetly with race, which we know would not be the
‘case, this would be on a voluntary basis and not in terms of
an imposed and unalterable constitutional principle.
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VWe feel the problem should be re-formulated in the following
terms: How is it possible to design a Constitutional scheme
that: '

i) Grants to the oppressed majority their just
national rights;

Qutlaws racial discrimination in all its
formsg

Ensures the complete dismantlement of apartheid
structures and their replacement by democratic
oness

Prevents the resurgence of racist policies
and programmes, whether in their old form
or new ones;

Overcomes the effects of centuries of racial
domination and inequality by enstring &
substantial redistribution of wealth and the
complete opening up of access to facilities
for alls;

Encoureges the active involvement of all
sectors of the population in government and
economic and culturel life;

Promotes the habits of non-racial thinking,

the practice of non-racial behaviour and the
acguigition of a genuine, subjectively-held

patriotic consciensness;

reates conditions for the speediest achieve-

ment of these goals with the least possible

disruption to the tranquility of the country

and to the production of the goods and services

necessary for a decent:1life for the community as

a whole? ; o
T Gugrantees  tHha fw"t-":.\.uv"!(f—: g easary ‘)C/ L A

aclievemeal o the f]mu cel” gub

{e uestlons
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ve key questions emerged from the discussion.

The first related to how we should deal with the so-called
problem of power-sharing or the rights of 'minorities's

associated with this is the problem of existing property
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The gecond is how to reconcile the principles of freedom of
speech, organisation and of electoral activity with the need
to combat the stimulation of racial and tribal division and
hatred.

The third is how to devise an electoral system and appropriate
structure of government that will give the best chance that
the electoral process itself and the government elected will
encourage in the Constitution.

Fourthly, how to devise forms of regional and local government
that will be consistent with the constitutional aims set out
aboves

Pifthly, how to establish mechanisms for maintaining an
ongoing legal system while rapidly dismantling the legal and
institutional structures of apartheid

(1) The Problem of 'Power~Sharing! and the
'Rights of linorities'

Our vision of & non-recial, democratic and united South Africa,
and the constitutionel scheme which will flow from it, has
three great advantages over anything which the various Think
Tenks can come up withe TFirstly, it corresponds to the needs

~

end wishes of the overwhelming majority of South Africans.

Secondly, it corresponds to internationally accepted democratic
theory on constitutional matters.

Thirdly, it corresponds to the fact that ever since 1910
South Africa has been governed as a single united state (the
relatively new Bantustan scheme never having achieved
legitimacy either intermnally nor intermationally).

In effect, what we are asking for is the democratisation of

-

onel structures that have existed since

the basic constituti
7

1910, but meking them truly representative of the whole
population. As far as we are concerned, the basic guarantees

that no one will be oppressed, harrassed or humilisted on the
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grounds of not belonging to the 'majority', are essentially
political rather than legal.

They lie in the character of the Freedom Charter and of the
ANC. Anyone seriously wishing to ensure that all South
Africans, independently of race, colour or creed, have an
honoured and active role in the new South Africa, can do no
better than to support the campaigns led by the ANC for a
democratic South Africa. Constitutions can be torn up or
departed from, as we saw with Ian Smith's UDI end with the way
the voters' roll in South Africa was manipulated by the
Nationalist Party. What is vital is to have a govermment
committed to non-racialism and experienced in the practices
of non-racialism, in other words, a government led by the
ANC, In addition, there are obje ctive factors which provide
a material base for the development of non-racial government,
namely, the economic interdependence of all the people of the
country.

It will make political sense for any new government to do its
utmost to maintain high levels of production and therefore

to draw on the skills and managerial capeacity of all sections
of the population. This would facilitate the implementation
of the social, economic and cultural transformations envisaged
by the Freedom Charter.

In short, our basic position is that we believe in a constitu-
tion which guarantees democracy and equelity and which seeks
to prohibit the violation of the fundamental human rights of
any citizen, whether black, white or brown. In this sense,
our Constitution wcould have the same non-racial character

as the American Constitution, and like the latter, which has
an Amendment expressly forbidding slavery or practices that
bear the badge of slavery, could include & section expressly
forbidding apartheid or the practices of apartheid.

The other schemes being put forward are fundamentally different
in concepts What they have in common is that they cannot
break away from linking politicel rights and race (tribe).
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Race and tribe become the foundation of all political thinking,
and their main constitutional problem is to devise a scheme
that permits something that can be called universal suffrege
(that is, everyone has the vote, even if in different terri-
tories and only for people of their own race or tribe), so
that it can be said that power is shared and all partibipate
in government, thus producing a state that can be accepted by
the world community. Vie may take it that the concept of
partition and independent Bantustens will be progressively
abandoned, although the Bantustans will continue to be given
important roles in the new dispensation, The basic schemes
for preventing what is called 'swamping' of the whites are

as follows:

Confederation - a voluntary association of independent tribally.
and racially based states, having loose central authority

which represents them all intermationally end is responsible
for certain agreed matters, such as a common finance policy.

Federation - this is tighter than a confederation, in that

the central government has far more authority and the federal
units, though sovereign in certain spheres, are not independent
states. Thus the Soviet Union is a Confederation (the Ukraine
and Byelo-Russia are represented in the General Assembly of
the UN) and the USA a Federation, even though both are called
& Union. In the South African context, various versions of
federation are projected. There are the variants based on

the old race federation of the United Party, that presupposed
a territorially united country but a federation of races in
a central parliement. A quadricameral Parliament would be

an example of a federation of this kind. Another variant is
to permit the racially selected members to function in the
same chamber, but to reserve certain themes - called 'own
affairs' - to members of a certain race or tribe only. A
further veriant is to permit mixing and voting on all issues
by all members, but to allow for racial group vetoes,

All these variants are anathema to the ANC - voting according
7/.‘..
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to race, legislation according race, vetoes according to

race. How any of these schemes can be regarded as dismantling
apartheid is a mystery. It is not only that their results

will be bad, preventing the emergence of any government capable
of degling with the whole herit&ge of apaertheid., The very
electoral and legislative processes will be designed to
encourage racial and tribal identification and division and
entrench eparfheid right at the . heart of the Constitution.

llore serious attention needs to be given to three other
mechanisms that might be used to introduce recisl vetoes but
indirectly rather than directly, that is, organising the
governmental structures, electoral system end scheme of
protected rights in such a way that a de facto white veto
exists, This is a dangerous area where one can be sure that
the anti~-ANC Think Tanks will be well serviced with democra-
phic and opinion poll informetion, The least that we can do
is to avoid ourselves putting forwerd schemes that will have
the result of denying the people a decisive say in government
and their just share of the country's wealth. At the same
time we can confront the problem of 'alleying minority fears!'
with our own proposals so that the . initiative rests with us.
Vhat we can expect is an attempt at a regional sub-division
of the country so thet power is decentralised and the central
government reletively ineffective; voting schemes designed
aggregate all the non- and anti-ANC forces; entrenched clauses
which will require special majorities; other clauses of &
social and political nature which will be disguised as relating
to fundamental humen rights and as such be inviolable by the
legislature even with a hundred per cent majority.

We believe that we can put forward a constitutional scheme
that acknowledges and grapples directly with the central
problem, The basic problem is not that of political represen-
tation or of cultural identity. Democratic principle requires
one person one vote, each vote to have roughly equal value.
International conventions and universally recognised standards
require non-raciel criterie for the suffrage and the composition
87eene
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of legislature, executive and judicial bodies. There are no
natural territorial divisions that correspond to areas of
compact majority ethnic occupation, which could serve as the
bagis for a territorial federation made up of national states,
on the model, say, of Yugoslavia, Nor are there compact
majority linguistic areas which could form the basis of
linguistic federations such as Belgium or Switzerland. The
real problem lies in how to combine implementation of the
programme of redistribution of wealth contained in the Freedom
Charter with active involvement of the present dominant minority
in future political and economic 1ife, all the time encouraging -
a free and active association of all with a view to creating

& genuine common citizenship, Put another way, how is it
possible constitutionally to fulfil the historic mission of
resori ng the land and its resources to the people, while

at the same time maintaining the economy at a high level, so
that what the people inherit is an ongoing affeir and not a
memory of past riches? How can one encourage the collabora-
tion of working-class and professional whites as well as of
the more enlightened sections of_thé capitalist class, without
postponing forever the just economic and social claims of the
mass of the people?

Our basic proposal is to combine Bill of Rights with a consti-
tutional requirement on the state and all other bodies to take
affirmative action to correct the accumulated social and
economic inequality of the past, Certain rights, such as the
right to vote, to worship, to be free from racial insult shall
be inviolable., Other rights of & s ocio-economic nature shall
be protected but subject to the overriding need to take affire
mativ e action to redress the inequality created by apartheid.

The term ' affirmetive action' was created by the US Supreme
Court as a device to correct manifest inequelity in US society
based on race or sex. Sometimes called 'positive discrimination!',
it has been used to require employers to give more job oppor=-
tunities to blacks, lMedican-Americans and women. It corresponds
to requirements on local authorities to desegregate housing and
on school boards to provide busing to bring about integreted
education, Though its effects have been limited in the USA
9/seee
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because of lack of government enthusiasm, in the South Africam
context, given forceful pressure from the people and governmeht,
it could prove an effective instrument for promoting substantive
and orderly change)s (It iz worth noting that when it comes

to setting out fumdanental humsn rights, the ifrican Charter

on Human and Peoples Rights is a relatively advanced document
which includes the so-called Third Gemeration of rights, The
Firast Generation are the classical liberal rights contained

in the UK Universal Declaration, the Second are the Social
Eeonomic and Folitical Rights contained in UK Conventions of
the 1960's and the Third includes the Rights of the Peoples

to Peage, Development and & Clean Emvironment).

By affirmative action we mean the duity on the titate and other
bodies to take active steps to alter the siructures of ineque~
lity inherited from the past, Itz adventahe to the formerly
oppressed is that 1t states clear goals and can be legally
enforced with the full power of the States Its advartages

to those obliged to make alterations to patterns of employment,
housing and so on, are that it gives sgopé for negotiatiorn and
voluntary decuiescence, is & process that can be governed by
clear criteria, and encoureges an orderly reduction of inequalie
ties that takes acgcount of priorities and the time factor. ©S
Sinee this is & key end innovetive concept in the South Afrdiecan
context, its iaplications merit full study.

th the peed to combal the (i

--IF'*!I*l[f?]li“!f‘ll*l???.
This is relatively easy ir constitutional texms, The Freedom
Charter as well as international conventions require that the
praciice of mational, trsce or colowr discrimination amnd
contempt shall de a punishable crime's In this sense, freedom
of speech and of orgarisation shall be subject to the é:prtsn
and overxriding constitutional provisiens preventing the
dissemination of racist ideas, Ve feel that the promotion of
tribalism and tribal division should be covered in the same
VaY e

Our constitutional draft pressupose in general a multiplicity
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of parties and the existence of what is referred to as
political pluralism, This would not permit, however, the
formationof parties restricted om racisl or tribal bases,

or parties dedicated to prograumes of recial or tribal division.
Lor would other parties or individusls be permitted to indulge
in racialist or tribelist propaganda or setivity, 4s far as
electoral sctivity is concerned, the 1Electoral Aet should
prevent partieipation by organisations constituted on purely
racial or tribal bases or which campaign for recial or tribal
éivision, The Constitution should make it clear that campaigne
irg on the basis of promoting the perpetuvation or re-~introduce
tion of apartheid shall be prohibited. '

The two major problems in this area relate to whether to
propose & ! residential or a Prime Kimisterial type of govern-
ment, end whether to adopt & voting eystem based on single
mexber constituencies or on proportional representetions The
tve questions are interlinked and definiti ve answers cammot
be given in the absence of hard and reliable information on
population distribution and likely poclitical preferences,
The first elections will be the most importent cnes,; for they
will detexrmine who will hold the reins of legislative and
executive power at the time when the Constitution comes intd
force, Vhat we offer et this sitege are certain prelimirnary
preferences based on gereral informetion presently available
to the movement.

In Fresidential systems, the President is both head of State
and head of Government, The so-called Ixecutive President,
such as in the United States or Frence, exercises considerable
power, both direetly and through the patronsge he or she has
to offers Formally the President is elected by direct vote of
the total population emd holds office independently of the
composition of the legislature.

In the Prime liinisterial system, the Head of State msy be &
11/....




coustitutional momarch or a President chosen by Farliament,
but the head of the govermment is the Prime Ninvister, normally
chosen to form a government on the basis of leading the party
or coalition of parties that commends & majority in Parliament.
The Prime lLinisterial system originated in Britain and owed .
its existence to the fact that the continuetion of the momarehy
‘efter the establishment of ‘erlismentary sovereignty meant that
different persons should be head of state and head of government.
Today, the Prime Ministerial system is to be found in former
British colonies as well as certain Scandinevien and other
northern Eurcopeen statess Some of these countries are monarehies,
but most are republics, with & Fresident as head of state,
(Similarly, certain countries withk Executive Presidents have
Frime Ninisters as well e.g. Zambia, ¥rence, Ip these countries
the Prime Minister attends to much of the business of the govern-
ment and of the legislature, but the person really in commend
is the President)e The rscist Republic of South ifrica recently
changed for from a Frime Ministerisl to a Fresidentisl style of
government,

Cur reference at this stage ig for en Ixecutive President. Ve
feel that the cowmtry will need strong, clear amd directly
legitimated leadership, especially in the early yeers of the
new Constitution, Since the ANC has undeuhtealy more popular
support then any other grouping, and since it hss personalities
of major projection, a residential election would seem to be
& relatively secure means of ensuring ANC lesdership of the
government, Certaizly, the ANC would suecceed if the system
used in many Latin ipericen countries were adopted, nemely,
the Presidential candidate who gets the highest nunber of wies
on the first round is elected, even if he or she does not ged
en absolute majority. But if the French system were adopted,
namely, if no candidate gets an absolute majority on the fivst
rownid, & second round ig he.d at which all the candidates
stend down exeept the top two, the chamces of em ANC victory,
although still strong, would be somewhat reducedes If the ANC
were to command & clear absolute majority in the country of
the order of, say, 60 per cent, then either the Fresidential or
the Prime Kinisterial system would guerantee sn AkC-led government,
12/00’.0
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1f, however, the ANC had more support tham any other bedy,

but commanded support of cnly, say, 40% of the voters, a

etudy would have tc be made to of where the second prefersuces
would go of the other 60%. Would they all rally behind &
"compromise" candidate in an alliance against the ANC, er would
at least 109 go for the ANC camdidature? There are circumstances
where & solid 40% vote for’ candidates for Parliement running in
& multi-party contest in single-member constituencies is more
reliable than the seme perdentage in a two-person run-off in

& Fresidential race, Thus in Britain today, the Conservative
government has a huge majority in Parlisment with only about
40% of the vote. lLabour, the SUF and the Liberal Farty sharing
the rest of the votes between them, In recommenddng & democra~
phic end opinion survey, we are not suggesting that each and
every proposal of owrssheuld be made dependent on opinion

poll kmowledge of owr popularity at eny stage. Dut we feel we
should be armed with ag mueh informetion as is obteinedle in
order to make the best decisions,

Owr provisional view was that given the importemce of the
President 's office, consideration should be given %o having

& Viee-Iresident running on the same ticket as th e Fresident.
48 in the Apericen system, candidates for Fresident. As in

the imerican system, candidates for Fresident emd Vice-
President would mm together. The disedventage of having a
Vice~Freasident is that it detr acts fyom the office of President,
and keeps en important figure in an office without clear
funciions, save to be a reserve in case the President is ineape=
citateds The advantage is that in the event of incepacitation
or death, the suecession is guaranteed without the need for
fresh elections until the term of office runs out. In our
concrete case, assuming an ANC person were elected President,

we fedl the vice-president could exercise important functions
inside the ANC itself, 4 third leadimg figure in the government
would be the Frime linister, whose function 1% would be to

chair the normal business meetinge of the Cebinet srd to steer
legislation through Parlicment. A

These same considerations would epply in relation to the voting
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system for the legislature. The two main possibilities axe

the single~member constituency system or proportioral represen -
tation. Until now, the racist legislatures of South ifrica

have have been elected on the basis of esingle member constituenw
cies, This is derived from the Eritish systems The country ;
is divided up into voting areas called (constituencies) delimited
according to certain ecriteris, mainly population strength. In
the South Africen syetem, the candidate in each conatituaney'

who gets the highest vote = even if not a majority of the

votes east - is declared electeds In the Fremeh system a

second round of voting is held between the top two candidates

to ensure that the winner has at least 50% of the votes cast,

If the question of delimitation ie lmportant in present day

South Africa, it will be even more s0 under the new Constitution.
The effect of the spartheid system is to divide the population
spatially in terms of race. Constituencybounderies could be
dravn in such a way as to encourage cross-race voting, or else
they could follow existing housing pattern, or else have a
mixture of the two. Our objective should be to create an
electoral system that: -

That all sections of the population are well represented
in Parlisments

That the most progressive elements in esch cormumity have
the best chance of election; :

Thus, we would like a system that encouraged black support
for progressive whites without encouraging wilte support fer
reacticnary blacksl Though the details of delimitatlion at
this stege need not be gome into, it is importent not to forget
_their significance in the overall schenme.

(Specisl comsideration would have to be given to the position
of minmeworkers and other migrant workers, The general feeling
was that they should vote in the area where they worked, so as
not tc encourage ethnic identification. Iui consideration
should also be given %o their feelings on the matter (en extra
item for the propesed Demographic-pclitical enquiry), and

also to the lmpaet on voting balance in aress where the ANC
is relatively strong and relatively weaeke In gemeral terms,

we feel that the Constitution should appear manifestly fair and
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desocratic and not losded in favour of the ANC, 3Zut at the
same time, it would be worse tham foolish %o gratuitously 4
introduce provisiomns which weakened the electorsl prospects
of the ANCe '

Given their great strategic significance in relation to the
achievement of the geala of the Comstitution, the composition
of the three Commissioms takes on speclal importance. :

Proportional representation rests on a different idea, In its
fullest form parties put uwp lists on & national basis, with -
cendidates in order of preferemce, Ihe number of candidates
clected will be proportional to the votes cast for taal list.
in relation to the total mumber of votes casi. Thus if a party
1ist gets 20% of the votes, the party will get 20% of the seats.
To prevent & proliferation of small parties, 2 minimum percentage
say, 5%, is sometimes requirid. Lkany vaxiations of this system
are possiblee I1n Limbabwe, DeXs applies, but in relation to
1ists in eight different provinces. Tais gives some intimeey
in relation to voters and candidates, while mainteining the
principle of seats in portien %o votes.

In terms of efficient, stable government sensitive o the will
of the pecple, there are argumenis for amnd egainst both systems,
The question is not ome of "pure' theoxy of government, bdut of
which, in the conerete situation of Souih ifrica wounld be mest
likely to promote the implementaiion of the Freedom Charter.
There is nothing in the Charter itself.to favour one systen

" over the other, Our initial preference is for the eingle
nember constiiveneies, which ercoursge the formation of national
parties, and which have the advantage of being already wellw
Inown to our people (it might be possible simply to take the
existing provisiouns for the white assenbly and delete the

racist clauses = it would be difficult to refute the argunent
thet 1f it wes good enough for the whites for T5 years, why is
1t ot good emough for us?

Thig is an avea that needs much sttention. The old system of
administration division based on national, provincial and local
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levels with which most of us are familiar is already being
dismentled by the regime, which seeks to establish tri-cameral
type local govermment with an element of "wrban black' partici-
pation, as the basis for bullding m p from the botton and
perheps one day making the region the decisive wmit in the
whole govermmerit struecture., At the pame time, popular
insurrectionary-type struggles at the local level have created
the embryos of future unite of commmnity government at the
local level.

The guestion of reglonal amnd local government therefore has
already sssumed especisl significance, and sinece it 12 at
these levels that concrete guestions such as housing, services
end education are dealt with ox a day to day basis, they will
obviously be even more important in the future,

As far as the region is comperned, there are evident adminise
trative mixwxk adventages in sub-dividing such huge areas as

the Cape Frovince inte regions, But care has to be taken net

to allow regionaslisstion to become another way of incorporating
the Bantustens as permenently underdeveloped feudal and
resctionary wnits into the mew governmental structures in
general terms, we have to avoid permitting the term 'regions'
to become mn apparently neutral description for a fouth Afriea
divided into etinic homelands, Up the contrary, the regions

we envisege should be designed to counteract the isclation of
the Bantustams and to promote the introduetion to them of democra~
tic orgene ¢of self-governmert.s 25 the Fondoland uprising
demonstrated meny years age, the peasant commmities have strong
traditions of community government. In our view, boundaries
should de drawn, both at the regiomal amd local levels, so as

to ensure thet rich and poor sress are included side by side,
This has important implications for finerce as well as for
bresking down patters of inequality.

fore
Cur point of dcparturu there/shovld be that regional and local

goverrment structures ere important because:

They deal with concrete questions direetly affecting the
lives of the pecples '
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They involve large sections of the population directly
and actively in cuestions of povernment

They will be the scemes of direct transformstion of the
lives of the peoples

Ve do not, however, envisage the regions as being a substitute
for a centre, or that national policy should be made at the -
regional level, Ve have to encoursge sll the people in all
areas to think of themselves as South Africans, to teke on a
nationel vision, to be sensitive to and aware of the complexity
and diversity of all of South Africa, to take em the dimensicn
of the country as a wholes e slould oppose Balkanization

of our thinking as much as we oppose it in relation to our
political systen,

Any systen of local government we devise must also take acecount
of the realities of our ecities and towms, ost of the white
population lives in the urban areas, Since there are likely
to be more black reactionaries than white progressives, an
alliance of whites and resctionary blacks might de abdble to
cepture control of major citlies, if careful attention is not
paid to the problem, Dlemoccratic control of SO0VETO is ome
thing. Democrstic contrel of Greater Johanmesburg ies eanother
(one sees Lere the importance of black unity as the basis for
winning over mignificant sections of the white comnmunity to
support the Fyeedom Charter).

It is obvious that a supplementery pert of the demographic/
opinion study should be & study of local government, including
questions of finances, The possible administrative division of
South Africe into regions also requires more precise information
thar we possese st presen €,

As far as the law itself is concermed, it will be possible to

have a general constitutional clause to the effeet that all laws

not repugnant to the Constituiion remsin in foree until amended
: ' 17/.0019
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or repealed, Certain apartheid laws could be listed in a
gchedule and repealed sutomaticelly (e.ge those that restrict
freedom of choice in relation to where to live, treade etce)

Cthers that esre obnoxious because of their racist charscter,
but which have importamnt practical consequences, such as
payment of teachers' wages, payment of reunt ete., sould be
repealed in pert (the openly racist clauses( btut not jp fete,
pending subnission to the Affirmstive Action Commission pending
new legislation. The HomapeDutch Law, the Companies icts and
80 on will continue wntil altered by subsequent legislations
Gpecial attention would need to be pald to the future of
traditional (customexy) law, but this need not be & constitue
tional cuestion, wiless it is felt that exceptions to the
section on Fundamemtal Rights and Duties of Citizens should be
made so as to permit incomsistent traditionsl law prastices %o
continue,

Our provisional view is that no suck exceptions should be permitted

_and that throughout the commtry s# a whole commmity courts at
a grass roots level be greated o resclve disputes within a
defined competence according to relavamt legislation (perhaps)
to be codified end simplified for application at this level),
interpreted in the light of the priucirles of the Constitution
(or the Freedom Charter), applying trsditiornal norms and
practices in certain areas where these are not inconsistent
with the Constitution, Thue long overdue reforms such as that
relating to the subordinete poeition of African widows, would
be immediately effected, while other questions, such as the
legel status of lobola could be studled,

The miserable record of ithe South African courts in recent
yeers strengthens the claim that the judieiary meeds to be
transformed to make it & truly representative organ that can
be relied upon $o implement rather than frustrete the terms of
the Constitution, The judiciary as at present coustiiution,
with & few horoursble exceptions consists of persons largely
imbued with the apartheid philosophy, wheo, far from mitigating
the evil effects of apartheid, and far from using the limited
power at their disposal to denounce ftorture and abuses, have
18!....




covered up for the police and authority. 4Ais such it is the

last organ that could Ye given the position of watchdog of the
Constitutiom, In perticular, it would be unthinkeble to entrust
the wast progremme of social and economic reform contenmplated
by the concept of affirmetive eetion, to the serutiny of these
Judges, TFerliement is the place where soeial eng ecomonie
iscues ere decided, Our proposal is that consideration be given
to the ereation of a Constitutionsl Commission under the comtrel
of Perliament to supervise the epplication of the Comstitution.
the Commission could have & Judieial Section to give advisory
opinione orn points of interpretation. The Comstitutional
Comrission would lisise closely with the Affirmative aAction
Commission, but not be dramn directly into its day to day
activities,

A third commission with important funections especimlly in the
peried of tremsformation would be the Public Serviee Conmimsion.
The present body Pearing this title would heve to be thoroughly
democratised so that a new dody could swervise access to end

promotion within the Public Service. Although 'Party political?
eriteria in the narrow sense should not be used, willingness

end proved capacity to work for the fulfilment of the Constitution
should be regarded as an important factor to be taken inte accommt
together with teehnical cu-lifications.

The great problem hexre will be to give the public service a
democratic and non-racial character as cquickly es possible while
causing the least possible disturbance to the carrying out of
functions suckh as transport end telecommumications,

Granted the strategic importance of these three commissions in
carrying out the fundamental goals of the Constitution, great
attention would have to be paid to their membership. Our

proposal is that sppointuments should be made by the lrewld&nt
subject to rptification by a speci,l committee appointed by
Perliement, Lhis would signify the involvement of both the :
Execjtive and the Legislature in ensuring that the best Commissions
are appointed.
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