
i

 

fï¬\201;auur W -

MRY-19-’83 weD 11:.27 (D:

Ll

 

Dernokraticss Party, Scle Vemieping, Rugkinyebou, Rosiandstraar 2, Kaapstad 3001
Democratx Party, 5th Floor. Ruskin House, 2 Roeland Street, Cape Town 8001

 

 

 

 

 

 

NASIONALE HOOFKANTOOR
NATIONAL HEAD OFFICE

 

 

Â® 45-1431 B 1475, B000  FAX 461-5276

Democratic Party
19 May L3923

TECHNICAL COMMITTEE ON THE TRANSITIONAL EXECUTIVE
COUNCIL , MULTI-PARTY NEGOTIATIONS
Fax: Â©011/397-2211

DEMOCRATIC PARTY

COMMENTS ON FIRST RFPORT OF TECHNICAL COMMITTEE

We are in general agreement with the tenor cof the report but
would like to make some submissions.

Page 3, paragraph a(1)

The TEC should be composed of political organisations which pian
to contest the first electicn and want to ensure that it is free
and fair. The main task of the TEC is to monitor governments
and administrations and it is inappropriate and illogical that
they be part of the watchdog body and so end up monitoring
themselves.

Page 5, paragraph 3(2) (a)
After â\200\234request" insert "and obtainÂ®.

Page 6, paragraph 3Â¢2) (h)
After â\200\234"person" insert "or personsâ\200\235 .

Page 6, paragraph 4(1) (a)

The Codesa reportâ\200\231s reference to â\200\230â\200\234"regional government" was
intended tc be a generic term which would include, inter alia,



provincial administrations, TBVC and homelandsâ\200\231 governments,
regional service councils, etc. It is therefore required as
part of this sub-councilâ\200\231s brief.

Page 6, paragraph (1) (d)
There is a need for this sub-council to have its mandate

broadened to include social, economic and developmental issues
that impact on free and fair elections. The current disruptions
arising from the educaticn crisis are examples of the potential
that exists for affecting Â¢$ree and fair elections â\200\224 certainly
far more o than foreign affairs.

Page 7, Note to paragraph 4(3)

No party should be permitted to have more than one person on any
particular sub˜council.

One Nation. One Future. Een Nasie. Een Toekoms.
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Pages 8, 9 and 1E

starting in paragraphs 5(3)(a) and (b)) and (4), there are a

number of references to â\200\230"governments, administrations and

participantsâ\200\235. This is confusing. Either the terminology in

paragraph 2(1), i.e. â\200\230’governments, administrations and

organisations’ should be retained throughout , or "participantsâ\200\235

should be used un itS awn ac governments and administrations are

also participants.

Pages 11 and 18, paragraphs 6(5) and 7(3)

The description â\200\234membersâ\200\235 of the TEC appears for the first

time. We suggest the terminology be standardised. Possibly

using â\200\230â\200\234representatives on" instead of â\200\234members of" would be

better as it would tie 1n with paragraph 2(1).

We hope these comments will be useful to you in yaour

deliberations.
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4.2

4.3

4.4

Zb 12024 1Dg TEL NO: 26585 FO3

MING203.WP (5)

WORKING GROUP Z\MINUTES\2 MARCH

*The South African Government considers Â¢ question of the sutonomy of regional and local
governments 10 be a matter of principle. Therefure, *appropriate and sdequate legislative a
nd
executive powers, duties and functionsâ\200\235 in the proposed paragraph 3 is undersiood 1
0 indluaic
sutanomous powers, duties hd functions. originally allocated 10 regional and local
govemments by the Constitution.

â\200\234The specific tunctions 10 be enurusied 0 i regional ad local government levels enu
st be
determined sccording to the principle of subsidiarity, which means that a function must be
situated at the level where it may be performed opiimally.

*Since 8 function cannot be performed without the necessary financial capability, fiscal

must scccompany the allocation of powers lo the highest practicable degree.
Where full fiscal sutoromy is not practicable, the financial capability of the regional snd
 local
govemmenis must be suppluuciied by means of constitutionally regulated horizontal and

vertical fiscal equalization.â\200\235

The Working Group noled the ANC’s disagreement with the South African Governmentâ\200\231s
interpretation. The Working Group aiso noted the ANC’s statement that the following concept
s
are neither implied nor rejected by clause three of the Steering Committee document:

4.2.1 Concurrent powers

4.2.2 Overriding powers

4.2.3 The creation of metropolitan governments with & special status.

The Working Group agreed on the following formulation with regard 10 clause 3 of the

Stearing Comuminee document:

4.3.1 â\200\234This meeting agrees that the draft document implies that all levels of gover
nmeat
will have fiscal powers defined in the constitution. This agreement Is unanimous.
This agreement should be considered when the Working Group’s report is drawn
up for Codesa 2.

The Working Group agreed on the five principles contained in the Steering Committee
documens The principles arc &3 follows:

4.4.1 Government shall be structured at national, regional and local levels.

44.2 At each level there shall be democratic representation.



443 Each level of govemment shall have appropriste and adequate legislative ad
executive powers, duties snd functions that will enable each level 1o function
effectively; such powers, duties and functions 10 be enwrenched in the coastitution.

444 In addition to the powers, duties and functions entrenched in the constitution, each

level of government may delegate powers, duties and functions to the lower level

of government.

4.4.5  The general principles of the coastitution, including the terms of the Bill/Charter
oï¬\202-â\200\230un_d-nntdki#m:hdlnpplymud\levdofgovuw.
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Chancellor, dissolve the Bundestag within twenty-one days. The

right to dissolve shall lapse as soon as the Bundestag with the

majority of its members elects another Federal Chancellor.

(2) Forty-cight hours must elapse between the motion and the

vote thereon.

Article @ (Deputy of the Federal Chancellor)

(1) The Federal Chancellor shall appoint a Federal Minister as

his deputy.

(2) The tenure of office of the Federal Chancellor or a Federal

Minister shall end in any event on the firsi meeting of a new

Bundestag; the tenure of office of a Federal Minister shall akso

<nd on any other termination of the tenure of office of the Federal

Chancelior.

{3 Atthe request of the Faderal President the Federal Chancellor,

or at the request of the Federal Chancellor or of the Federal

Presideni a Federal Minister, shall be bound to continue 1o irans-

act the affairs of his office until the appointment of 3 successor.

Vil. LEGISLATIVE POWERS OF THE FEDERATION

Article 70 (Legiaiation of the Federation and the Laender)

(1) The Lacader shall hawg_the right to legislate in so far as this

Basic Law does not confer legislative power on the Federation.

(2) The division of competence between the Faderation and the

Laender shall be determined by the provisions of this Basic Law

comgniuuc\nivcmdmnmmmtlcï¬\201shï¬\201vcpom.

Article 71 (Exciusive logisiation of the Federation, definition)

In matters within the exchaive legislative power of the Federation

the Lacnder shall have power to legislate only if, and to the extent

that, a fedenal faw explicitly so authorizes them.

L Y3

Article 72 (Concwrent legisiation of the Federation, defirition)



(1) In matters witain concurren legisiative powers the Laender

shall have power 10 legislate as long as, and 1o the extent that,

the Federation does not exercise its right to legislate.

(2) The Federatior: shail have the right to legislate in thess matters

to the exient that a need for cgulation by federal legislation

eXIsts bocause:

1. a matter cannot be effectivelr regulated by the legisation of

individual Laender, or

2. the regulation of a matter by a Land law might prejudice the

interests of other Laender or of the people as a whole, or

3. the mzintenanc: of legal or economic unity, espedally the

maintexance of uniformity of living conditions berond the

territory of any one Land, nescssitates such regulation.

Article 73 (Exclusive mâ\200\230hy catalogue)

The Federation siall have exclusive power to legislae in the

following matters:

1.* foreign affairs as well as defence including the protection

of the civilian population;

2. citizenship in ’he Federation;

3. freedom of movement, passport matters, immigratior, emigra-

tion, and extradition;

4. currexcy, money and coinage, weights and measures, as well

as the determination of staniards of time;

5. the unity of the customs aid commercial territory, treaties

on commerce and on navigition, the freedom of movement

of gcods, and the exchang:s of goods and payments with

foreign countries, including customs and other frontier

protexiion;

6. federal railroads and air trassport ;

> As amended by federal laws of 26 March 1954 (Federal Law Gazetie 1

p. 45) and 24 June 1968 (Federal Law Gazetie I p. 711).
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7. postal and cecomMmuNICAtION SETViCes;

8. the legal stams of persons employed by the Federation and
by federal coporate bodics under pablic law;

9. industrial preperty nights, copyrigh’s and publishersâ\200\231 rights;

10. Â¢ co-operatia of theFederation and the Laeader in matters of

(a) criminal>olice,

(b) protecticd of e free demoaratic basic order, of the
existence and the security of th2 Federation or of a Land
(protectisn of the constitution) and

(c) protection against efforts in the federal tesritory which,
by the ue of fowce or actions in preparation for the use
of force endanger the foreigm interests of the Federal
Republii of Germany,

as well as ne cstablishment of Â« Federal Criminal Police

Office and tac interrationsl contrel of crime.

11 statistics forffederal purposes.

Article 74 (Cecurrent egislation, catalogec )
Concurrent lepslative powers shail exiend o the following
matters:

1. civil law, cominal lew and execution of sentences, the organ:-
zation and srocedure of courts, ti Â¢ legal profession, notaries,
and legal a vice {Rechtsberatung],

2. registrationof births, deaths, and marriages;

1. the law of ssociation and assemtly;

4. the law relaing tosssidence and establishment of aliens;

4a.**Â® the lawrelating to weapons and expiosives;

5. the protecton of German cultural treasures against removal
abroad;

6. refugee anc expeliee matiers;

7. public weif re;

8. citizenship n the Lacnder;

* As amended byfederal law of 28 July 197 (Federal Law Gazcetic | p. 1305).
*Â¢ lasericd by fecral law of 28 July 1972 (Federal Law Gazette I p. 1305)

and amendod b) federal aw of 23 Auguit 1976 (Federal Law Gazetic [



p- 2383).

9. war damage anc reparations;

10.* benefits to war-disabled persons and to dependams of those
kiled in the war as well 2s assistance to former prisoners
of war;

104, ** war graves of soldiers, graves of other victims of war and
of victims of despotism;

11. the law relating ko economic matters (mining, industry, supply
of power, crifis, trades, commerce, banking, stock exchanges,
and private insurance);

11a.*** the praduction and utilization of nuclear energy for
peaceful purposes, the construction and operation of in-
stallations serving such purposes, protection against hazards
arising from the release of nuclear energy or from ionizing
radsation, ard 1he disposal of radioactive substances;

12. labour law, including the legal organization of enterprises,
protection of vorkers, employment cxchanges and ageuncices,
aswell as social insurance, including unemployment insurance;

13.%Â°** the regulition of educational and traming grants and
the promotion Â«f scientific research;

14. the law regarding expropriation, to the extent that matters
cnumerated in Articles 73 and 74 are concerned ;

15. transfor of kand, natural resources and means of production
to public ownzrship or other forms of publicly controlied
economy ;

16. prevention of tie abuse of economic power;

17. promotiun of agricultural and forest production, safeguard-
ing of the supgly of food, the importation and exportation of
agricultural and forest products, deep sea and coastal fishing,
and prescrvatden of the coasts;

18. real estate transactions, land iaw and maticrs concerning

* As amended br fadersl law of 16 Junc 1965 (Federal Law Gazette i
p- S13).
*Â¢ Inserted by federil law of 16 June 1965 (Federal Law Gazette | p. 5i3).
**Â¢ Insested by federul law of 23 December 1959 (Federal Law Gazette |
p. 813).
ee*Â¢ As amendad by federal law of 12 Mey 1969 (Federal Law Gazetie {
p- 363).
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agncultural leases, as well as housing, settlevent and home-
steid matters;

19. measures against human and animal discass that are com-
muicable or otherwisc cndanger public hedth, admission to
the medical profession and to other heaitl occupations or
pra:licq. as well as trade in medicines, cumtives, narcotics,
anc poisons;

19a.* he economic viability of hospitals ani the regulation
of hospiialization fees;

20.** protection regarding the marketing of food, drink and
tobacco, of necessities of life, fodder, agricedtral and forest
seeds and seedlings, and protection of plant against diseases
anc pests, as well as the protection of animas;

21. ocean and coastal shipping as well as aies to navigation,
wmlend pavigation, meteorological services, sea routes, and
inlsnd waterways used for general traffic;

22.%** road traffic, motor transport, construcion and mainte-
pance of long-distance highways as well as the collection of
charges for the use of public highways by vehicles and the
allecation of revenue therefrom;

23. poa-federal railroads, except mouniain railrrads;

24. **** disposal of waste, keeping the air pure and combatting
no:se.

Article 742" (Wider competence of Federstion far pay scales)

(1) Corcurrent legislation shall further extend Â© the pay scales
and pensions of members of the public service vhose service and
loyaity are governed by pablic law, in so far & the Federation
does not have exclusive pgaver to legisiate puseant to item 8
of Acticle 73.

(2) Federal laws enacted pursuant to paragraph (1 of this Article
shall require the consent of the Bundesrat.

(3) Federal laws enacted pursuant 1o item 8 of Article 73 shall

:.lmaled by fedesal law of J2 May 1969 (Federal Lav Gazete I p. 363}
":ulncnddbykdtulhwolll March 1971 (Fedesal Law Gazetie | p. 207).
....Alllcndedby federal inw of 12 May 1969 (Federal Liw Gazeite { p. 363}.
g â\200\235Jtaw by federal law of 14 Apnl 1972 (Fedbral Law Gazette |

+ Asinsericd by federal law of 18 March 1971 (Federal Liw Gazetic i p. 200).
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iikewise require the consent of the Bundesray, in so far as they
prescribe for the structurc and computation of pay scales and
pensions, including the appraisal of posts, criteria or minimum
or maximum 1stes other than those provided for in {ederal laws
enacted pursuant to paragraph (i) of this Article.

(4) Paragraphs (1) and (2) of this Article shall apply mutatis
mulandis to the pay scales and pensions for judges in the Laender.
Patagraph (3) of this Article shall apply mutatis mutandis 1o laws
enscted pursuant (o paragraph (1) of Article 98.

Article 75t (Geseral provisions of the Federation, catalogue)
Subject 10 the conditions laid down in Article 72 the Federa-
tion shall have the right (0 enact skeleton provisions CORC2Ining :
i.*# the legal status of persons in the public service of the Laender,
communes, or other corporate bodies under public law, 10 so



far as Article 74a does not provide otherwise;
1a. *** (he general principles governing higher educatior ;
2. the general legal status of the press and the film industry,
3. hunting, protection of nature, and care of the countryside;
4. wand distribution, rcgional planning, and water managemeni,
. matters relating to the registration of changes of residence or
domicile (Meldewesen) and to identity cards.
76 (Bills)
(1) Bills shail be introduced in the Bundestag by the Federal
Government or by members of the Bundestag or by the Bunacsrat.
(2)+ Bills of the Federal Government shall be submitted first to
the Bundesrat. The Bundesrat shall be entiiled io state its position
on| such bills within six wecks. A bill exoeptionally submiited to
thÃ© Bundesrat as being particularly urgent by the Federal Govern-
ment may be submitied by the latter to the Bundestag three weeks
later, even though the Federal Government may not yct have
received the statement of the Bundesrat’s position; such state-
ment shall be transroiited to the Bundestzg by the Federul
Govemment without delay upon its receipt.

* As smended by federal law oi’ 12 May 1949 (Fedorul law Gazeite | p. 363}
*Â¢ Asamended by federal law of 18 March 1971 (Federai Law Gazsite [ p. 206).
see [neeried by federallaw of 12 May 1969 (Federai Law Gazeue | p. 363).
+ As amended by federal luw of 13 November 1969 (Federal LawGazeute 1
p. 1177).
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Villa. JOINT TASKS*

Article 913* (Defininition of joint tasks)

(1) The Federation shall participate in the discharge of the fol-

lowing responsibilitics of the Lacader, provided that such respon-

sibilitics are important to socicty as a whole and that federal

participation is vecessary for the improvement of living con-

ditions (joint tasks):

1. expansion and construction of institutions of higher education
including university clinics;

2. improvement of regional economic strictures;

3. improvement of the agrarian strucsure and of coast preservation.

(2) Joint tasks shall be defined in detail by federal legislation
sequuring the consent of the Bundesrat. Such legislation should
include general principles governing the discharge of joint tasks.
{3) Such legislation shall provide for the procedure and the in-
stitwions required for joint overall plannng. The inclusion of a
prozect in the overall planning shall require the consent of the

- Land in which it is (0 be carried out.

(4) In cases 10 which items 1 and 2 of paragraph (1) of this
Article apply, the Federation shall meet one half of the expend-
itwre in each Land. In cascs to which item 3 of paragraph (1)
of this Anticle applics, thadbederation shal meet at least one half
of the expeanditure, and such proportion saall be the same for all
the Laender. Demils shall be regulated by legisiation. Provision
of funds shai! be subject to appropriation in the budgets of the
Fedcration and the Lacnder.

(5) The Federal Government and the Bundesrat shall be
informed about the execution of joint tasks, should they so
demand.

* Inserted by federil law of 12 May 1969 (Federal Law Gazeite 1 p. 359).

58

Artide 91b* (Co-eperation of Federation and Lacnder in
educational plasning and in rescarch)

The Federation and the Lacnder may pursuant to agreements
co-oderate in educational planning and in the promotion of
instivwions and projects of scientific research of suprarcgional
imp?nancc.’lâ\200\230heappmionmcm of costs shall be regulated in the
pertiment agreements.

Â® Inserted by federal law of 12 May 1969 .(Federal Law Gazette | p.3%9).

ATâ\200\224AHL!

e

01 KRRFT 03Am Â©

=E1e) -]

/A

 




