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Tnt r oduct i on

The vast majority of Blacks in the rural areas of South Africa
are the poorest of the poor. To these mllions the lack of Lisic
necessities. the persistent deficiencies in nutrition and health.
their constantly ceteriorating material conditions ano standards
of living cannot be divorced fromthe issue of [and. They have
been victins of the systemthat excluded them on the basis of
their skin colour in favour of the white mnority.

In their mnds therefore. any non- racial denocratic change in
this country shoul d of necessity bring about a radica

redi stribution of land and resources. It should he radical in
the sense that it should not only change power relations. but

al so root out the deprivation caused by | andl essness. They have
hi gh expectations that any constitutional transformati on nust go
hand in hano with econom c strategies that will allevlate povert?
and improve living standards. In such strategies focus on
addressing the plight of the landless in both the urban and rura
areas will he inportant. In the Ixrban areas the need for

af f ordabl e housi ng and services is a predom nant el enment. For the
rural areas land reform agricultural policies. and rura

devel opnent woul d be key. if not dom nant conponents of the
overal |l policy package.

Wil st the abolition of apartheid in the political sense of the
word i s undoubtably a basic condition for renmoving the barriers
to a nore just. equitable and denocratic social system it is
clearly not the sole condition. The road to denocracy can only
be achieved if it is acconmpanied by a genuine process to
restructure and strengthen the econony. Restructuring will go

a long way towards renoving the major social and econonic
abnormalities of this society - the result of centuries of
colonial rule. segregation and apartheid policies. To this end
restructuring shoul d be based on devel opnment. through

redi stribution and putting the econony on a growh path. Such
restructuring however cannot be achi eved wi thout changing the
power relationships in the rural areas and this nmeans in essence
the restructuring of agriculture and the inplenmentation of a
conpr ehensi ve denocratic |land reform that will include a broad
devel opnent al progranme.

The resolution of the land question in South Africa is a
prerequisite for the attainnment of stability justice and
prosperity.

The Historical PersEective

South Africa has a long and bitter history of wars and struggl es.
much of which are rooted in th land issue. Through wars of

di spossessi on and other forms of col onial conquest. systematic
segregation and apartheid legislation the majority of our people
have been margi nalised and excluded fromthe corridors of power.
The enactnment of the 1913 Natives Land Act intrcducei :he



cenenting of racial divide into law. This Act shaped subsequent
land policies ;h South Africa. It based ownership of |and on
race. Africans were allowed. in total, access to only seven per
cent of the land rnainlv as reserves which existed so as to
continue supporting nmigrants: famlies. The renaining ninet.
three per cent of the :ind was for the Whites. Labour :enancv
repl aced share cropping and rent-tenant contracts. Subsequent

| egislature like the 1936 Devel oprment Land Act - slightlv

i ncreased the | and set aside for the Bl ack people but also made
squatting on Wiite farns illegal. The G oup Areas Act provided
for the proclamati on of segregated areas; the Bantu Authorities
Act of 1951 made provision for the establishment of Tribal. based
authorities which was the first step in formalising the policy
Of separate devel opnent and the Bantustan system And so the
list goes on.

The successive Wiite minority governnments have continuously
churned out policies and | aws which have had one continuous
objective - to maintain political and econom c control over the
vast majoritv of the black peoole. W see that |and robbery and
Q SpOSSESSI on have al ways been part and parcel of the
institutionalisation of raci smand aoartheia. The ownership and
control of land. the terns and rights attached to such ownership
and the distribution of the income and products derived are key
elenents in the eradication of the apartheid system and will be
of crucial inportance in building denpocracy. Land is not only

a neans of livelihood. but also a store of value and wealth, a
status synbol and a source of political power. It is also a very
scarce itemand a source of strong enotions.

The Iand and agricultural policies of the South African
governnments to date have been disastrous and had short term
econom c effectiveness. W in the ANC seex to Change the status
guo and a fundanental question that needs to be addressed in a
Land Reform progranme for a future non-racial. non-sexi st
denocratic South Africa remmins that of sovereignty.

Current Governnment Positions

Even the Nationalist government has come to recogni se that the
systemof racially determ ned property |law is unworkabl e and
illegitimte. The Wiite Paper on Land Reform and the supporting
bills which are new | aw announced the renpval of racial factors
inthe legislation on land issues. This "de-racialisation" in
the relations of |and ownership does not neet the denmand for the
acknow edgenment and redress of past wongs |let alone the
redistribution of land. W feel the nove was ained at the
international community particularly at the United States to

i nduce the renoval of sanctions against apartheid South Africa
whi ch is what happened. The Wiite Paper was issued, the | aws
were tabled. discussed. withdrawn, re-able and passed and shortly
followi ng that, President Bush made his speech on the lifting of
sanctions.

Satisfying the international comrunity should not be the purpose
of a land reformprogramre in South Africa. As it is :cw, eke
b.--



probl em of di SpOSSESSI on nas not oeen resol ved.

The | aws oassed do not .4ddress the real issues which South
kfricals lane hungrr people demand nust be addressed in a mucn
needed Lane Reform They seeK :0 create a Droperty owning elite,
and hence co-opt a new bis K mddle class. |eavlng the nmass of
the people as | andl ess as they nave been at any time in the |ast
80 plus years. Through the acquisition of propertr, a tiny

nunber of bl ack people will now have vested interests in

mai nt ai ni ng the status quo at the cost of social differentiation
within the struggling masses.

The manner in which the governnent addresses the |ane clains of
the di spossessed, denonstrates scant understanding of the depth
of the issues at hand their feelings in this regard. Already
peopl e who have been noved fromtheir |land are C ai m ng bacK t hat
Land. For as Long as government does not near the message. one
despairs for the -future. Those peopl e cannot be brushed off

with the statement that "it will be conplicated to deal with
their clainms" or "they are purely illegal squatters". Those
vlaims are going to have to he addressee. sooner rather than

| ater. We have seen how |l and Clains in other countries have
continued to be carried forwaro generation after generation
because they are not addressed.

Thi s governnent clearly recognises the current state of cwnership
patterns of land and wants to consolidate the white interests in
property. It supports primarily a land tenure reform where the
rights of white mnority are being maintained, and a small access
wi ndow i s opened for sonme blacks. The need for redistribution

of land is not addressed. restitution is ignored and customary
as well as |easehold tenure are bei ng underm ned at the expense
of freehold for a few This nmove mav consolidate and even

br oadeni ng the support for de Klerk in the white sector as well
as the "non-white beneficiaries" of title. but does not serve the
interests of the country and itls people as a whole.

Whereas previously a protected racial |and market was in place,
now a free market is being prescribed as a nmeans of giving
"access" to the black dispossessed majority. Privatization of

all national assets is speedily being carried out prior to

negoti ations so as to ensure that the sources of wealth in this
country remain in the hands of a few

So what is actually happening is that - whilst the Governnent

tal ks of Land Reform - nore people are being displaced in the
interest of "standards". Financial means and access to finance
will be the deciding factor in terns of owning and securing | and.
In this way, thousands of rural people are going to find
thensel ves as tenants on their own land, in the sane way as their
forbearers were when Wiite settlers first carved up the land into
freehold farns. The State is washing its hands of any further
responsibility in terns of the distribution of |and and weal t h.
By using the | anguage of "standards" in ternms of defining wh:



i

lives where, the state is actually re-introducing influx contro
baseu not on overt raCi al cistinctions. but rather on economc
(class) differentiation which will on the Wole discrimnate
agai nst the already di spossesseo.

to clear prOVisiChs are nade it. farmworxers and | abour tenants.
Their needs al so nust dermand attention in any land reform

As a follow up or outcome of these new | aws, we are seeing an
increase in the measures to be taken where squatters and ill ega
occupations are concerned to i npose control. The ongoi ng

resi stance to such controls by the various affected communities
can therefore be expected to increase. W can recall the case

of the Goeogevondeh comunitv - which reflected the tensions and
i ssues which are at stake and as there will al so be an increase
in stringent security measures one can expect cases of the same
nature - all over the country. and particularly where once
forciblv renoved communities feel the threat of never being able
to reclaimtheir Iand.

As necessary as the removal of race as a determinant for access
to land is, the way that that is done, and the system of tenure
whi ch repl aces the present system needs to take into account the
needs and desires of the entire population of the country. By

i mposing its own |land policy wthout proper consultations, the
government is failing to denocratically revolve a nationa

guesti on.

Any new government is going to have to unravel the consequences
of the | aws passed. Such unravelling will not be without its
trauma. The question remains - who will have to take

responsibility for that trauma?

The need for Land Reform

The basic argunent that there is a need for land reformseens to
be undi sputable. The tendencv of late is for all the players in
the transformation process is to sound the sanme when they speak
of change. So one can no | onger expect harsh resistance fromthe
South African governnent to a call for Land Reformprinmarily
because the interpretation is different. The objective of the
Land Reforminstituted by the governnent at the beginning of this
year is irrelevant to the demand for land which is the cry of our
peopl e.

The question then remains Wiy do we, in the ANC call for |and
reforn? What is it that we envisage as being of essence in a
Land Policy for a future South Africa?

The policy of the ANC on |and and agriculture were initially
outlined in the Freedom Charter of 1955 with the call for the
redistribution of "land to those who work it". This was further
devel oped in the 1988 Constitutional CGuidelines which called "
for the abolition of racial restrictions on ownership and use of
l and, and the inplenentation of land reformin conformty with
the principle of affirmative action. taking int: acccunt the



Victinms of ferced renovals (Constitutional Guidelines -1988).

The Draft Bill of R ghts goes on to abolish "forced renmpval s of
conmunities or persons fromtheir hones as |and on the basis of
coi our. |anguage. on genaer or creea" (Bill of R ghts for a New

South Africa -1990).

Undoubtedly there are two fundanental aspects a conprehensive

l and policy must address - the question of dispossession and
alienation of the Blaca majoritv on the one hand and that of
econom c restructuring of the Agricultural sector in South Africa
as a whole. There clearly must be a process of |and

redi stribution. Contained within this nust be a restoration of
land rights to those who have been victins of dispossession. This
means changi ng the ownership patterns that currently exist. This
isin effect a challenge to the nature of property rights held
primarily by the white mnoritr. a recognition of the fact that
the black majoritv-have rights to land and a re-definition of

ones right to land. These rights once made Clear will have to
be protected to ensure that there is security in tenure which
will allow for peaceful coexistence.

The Land Reform process however goes beyond a | ega
transformation. It needs to address the econonic aspects of
agriculture and rural devel opnent as a whole and at the sane tine
it nust take into conSideration the social inplications. It
necessitates broad participation if it is to be reflective of the
aspirations and need Africans’ and hence the need for
consultation. This clearly puts a challenge to the denocratic
structures which seek to transform South Africa into a non -
raci al society and for this forum such chall enges are enornous.
Sone | egal experts argue that there is a dynamc rel ationship

bet ween the | egal system and the process of social change. In
South Africa this relationsnip has in the past been deterni ned
by the white minority to perpetuate a svstem of oppression in the
interest of wnites over the majoritv. Clearly in a future

di spensation, this relationship should reflect the interests of
the nation as a whole. W nove fromthe understanding that the

| egal institutional systemis supposed to reflect the demands
comng fromthe social structure and process themequally in
terns of the conmponents of the | egal system (these conmponents

i nclude structural, substantive, procedural elenents. |ega
action and legal culture) and in turn comng out with responses
that will affect the social structures.

It is true to say that the structural conponents of the |ega
systemw || affect how the demands are reflected and therefore
whi ch denmands are taken into account. In our case there has
existed a majority whose voice has consistently been sil enced by
the various regines. The challenge therefore is to nake the
system accessible to all. Legal systems have their origins

rooted in the values of the col onizing power and have succeeded
in elimnating the prevailing customary val ues and norms. As

a result they donlt reflect the values of the whole society,
rather they are an expression of the values of the dom nant power
structure.
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The substantive elenents of the legal svstemvi: a viz |and
tenure would he the conflict in the communal and individua
ownership of land. In the South . African context individua
tenure has alwavs existed at the expense of communal tenure.
There is clearly still a call for the retention of the svstem of
conmunai tenure of land in some pat : of the countrv and the
chall enge to us is how then does this become cedified and be
consi stent with the broader |egal framework and yet not conflict
with the rights being upheld under individual tenure and ot her
forns of tenure. A challenge for the | egal experts and

practitioners will be to devise and put into operation a fair and
legitimate | egal systemin which the inbalances in |and,
resources and skill etc created in the past are address w t hout

frustrating or sacrificing the vision for a new society.

The ANC, s Land Manifesto calls for the recognition of the
diversity of tenure fornms wnich exist in our country and their
protections This is not in isolation of the fact that we see it
as being inperative that a Land reform nmust redress the

i njustices caused by apartheidls policy of forced renovals. by
restoring Band and Were this is not possible by making
reparations using a just legal process. and a need to address
denmands and grievances around | and redistribution by the creation
of a land court through which conpeting clainms to | and can be
heard and resol ved.

Qur problemthen is how do we in a new constitution ensure that
we do not limt our ability to address past injustices which cone
out of our experience with apartheid. On the one hand we want

to ensure the principle of secured rights is upheld. W al so

want to address |land clains. W want to protect certain

political and personal freedomns |ike nmovenment. choice etc and

al so want to establish and protect comon val ues of propertv. Yet
we donlt want the | egacy of apartheid and the entrenchrment of the
system of racial discrimnation extended into these rights.. W
want an orderly |egal systemwhich WII allow for the
finterpretation of the demands of the di spossessed and yet will
not depend on political patronage. The broad interests of the
soci ety should be protected and everyone shoul d have confidence
in the system The challenge is howto strike this bal ance.

Time del ays. conplexities in the | egal system exclusion of the
"person in the street" are not unknown to | egal processes these
factors can be exploited by any one, but usually and
significantly by the powerful to thwart the significant changes
in the status quo.

This is a |l esson we can learn fromcountries where there was an
attenpt to put in place a radical redistributive | and reform
through reform st neasures. There was a call for the
2xpropriation for farnms over a particular size so as to
redistribute the land to the |andless. Short of changing the
constitution itself which denmanded the support of a two thirds
majority, in the interest of denocracy. the | egal process
necessary for expropriation was tinme and resource consum ng

Wil st there is a need to operate within a | egal system there
isla time factor involved in the transitional phase which shoul d



hot jeoroooi se the intended outcome of the reform process.

we are also tal king about tenure systens as a whole and in that
worker’s rights. wonen’s rights. It is inportant to recognise
that rights will be very inportant in the new South Africa for

: gasons which 90 beyond norality but also include the livelihood
of people. The de Klerk governnent now insists on the inportance
of production. individual title and the free market as

determ nants of land rights. Clearly this cannot transform our
society. What is of essence is an articulation of the
expressions of the majoritv of the people at large, in ternms of
their understanding of land rights and a protection of these

ri ghts as a whol e.

Conmi ng back to the other components of a | egal systemto be taken
into cogni sance as listed previously. The structural elements

of the system- mainly the institutions which inherit a
conservative inplementing personnel fromthe previous power and
have very Little or no interest in carrying out the reform The
| egal actors - the |lawers. the judges etc - they are the
interpreters of the law and it is inportant to take into

cogni sance of where they come from and what their social values
are. This greatly influences - in our case who will win a claim
in the event we have a land clains court. Howlong will it take
for a desicion to be nade on a case - we have seen how the recent
cases are continuously postponed and adj ourned - in other
countries the experience is of cases which were adjourned well
over 10 years - what happens in the nean tinme is people live and
die, opportunities to derive a neans of livelihood fromthe | and
are lost and the cost of keeping the case going increase.

The last element is the legal culture - whose val ues are
represented? In a country |like South Africa where | and has

al ways been an instrument of power - to what extent will our new
| egal system be able to adjudicate the |and rel ated cases which
will inevitable appear in the courts. WII there be a

rel uctance or acceptance to handle themin separate | and courts
because of the tense history and the issues involved ?

W

Before concluding it is inmportant to point out that these and
many nore are the questions we should pose for ourselves in

| ooking towards the future. W have to be able to interpret the
denmands of the people into policies and those policies be
interpreted into |l egal and other constitutional structures which
will act in the interest of society at |arge. The chall enge
remai ns ours.

Constitutional matters are not synonynous to party politica
programes. They are separate and different entities altogether
Wthin the given denocratic constitution, political parties
shoul d be able to pursue their programme when in power or as an
opposition in a denocratic parlianent.

Wil e constitutional reforms should ensure indiViduals and
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organi sati ons utnost possible rights. no specific econom c system

in agriculture should be guaranteed any position in the
constitution as an econom c system Equally. no Specific |and
tenure shoul d be guaranteed a place in the constitution

Any equitable and denocratic land reformin South Africa will
require the introducti on of constitutional |egislative and
practical neans of inplementation which woul d:

(a) Protect the fundamental rights and liberties of all who

live on the Iand:

(b) Extend judicial practices of |law to prevent abuse of

people’s rights;

(C) Guarantee a mini num pl atform of social econom ¢ and

cultural rights:

(d) Provide guarantees of workers rights and

(e) Produce | aws pronoting gender and conbating the

oppression of wonen as well as provisions design to give

support to the famly.

Achi evenent of a commitnment to extend these universal hunman
rights to all of our people living in the countryside would serve
as a basis for addressing the need for |and redistribution and
devel opnent.

Therefore the process of constitutional devel opnent shoul d be
closely associated with the whol e process of econom ¢ devel opnent
and the enjoynment of basic human rights. A genuine denocratic
land - reformseens to be the first step towards equitable growth
in agriculture and the econony in general, and seens to have no
substitute.

Land-ref orm acconpani ed by adequate allocation of resources to
research, infrastructure and other investments, together Wth

ef fective adm nistration of those resources, would probably
assure a growth rate of agricultural output that woul d exceed
popul ation gromh rate

It is the heroic struggles of the oppressed, |ed by the ANC, that
has opught the present phase where a peaceful negotiated
settlenent is possible. It will also be these struggles that

will bring fundanental changes and | ead South Africa towards
peace, denocracy stability and prosperity.

The chal | enge remai ns ours.

Thank You

23 August 1991



