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It can be forecast, though, With very little danger, that s 12, as it

reads now, will give rise to problems and proceedings in practice.
This will be the case because of the many loopholes (rendering the
protection of the credit receiver less effective), on the one hand, and
the unnecessary long periods prescribed in 55 11 and 12, on the
other hand, which will force credit grantors to take steps to
safeguard their own interests.
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THE PERFECT PRESENT

There are no bad judges; there have been bad judges and there will bc bad
judges, but there are no bad judgcs’: an anonymous English barrister, quoted
in E s Turner May .1 plane Yum Lnrdsliip (1971) 10.

CATCH-ZZ: HENRY VII'S TIME (1509—47)

‘For my part, I find myself unable to follow counsel For the tenant through
the gap which he thus seeks to make between the prongs or Morton's fork':
per Oliver L] in Cam Germ Ltd v Cunningham [1981) 2 All ER 580 (CA) at 563,
(‘Morton's Fork. Archbishop Morton's plan for increasing the royal revenues,
in the time of Henry VII, so arranged that nobody should escape. Those who
were rich were forced to contribute on the ground that they could well afford
it, those who lived without display on the ground that their economies must
mean that they were saving money': Brewer‘s Dim'mxary afl’hmse arid Fahla)

‘< EA LLB LLD (Fret). Professor ochrcanul: Law in the Rand Afrikaans University.
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THE FOUNDATION OF
VEREIGNTY—PARLIAMENT AS A

LA W-MAKING BODY

is article I examine whether Parliament is doing its job as the
‘s sovereigni Is it benevolent or dictatorial? Dare we look at
;h in terms of its original intentions, or is it Leviathan
~d, unchecked?
I] look at two approaches in evaluating parliamentary sov—
y: the first, with reference to Parliament's openly professed
)tence, the second with reference to its proper value as
: ruler,

Jhe thesis is an appeal to a return to basics in constitutional
values and a call for very much less of the self—immolating indul—
gence of an omnipotent Parliament.

INTRODUCTION

The Constitutions of some countries claim authority by virtue of
being prior in time and thus superior. ‘It is often prior in time to
the legislature, but even if it is not, it is logically prior." The words
fundamental, paramount and superior are all freely used to describe the
nature of the Constitution. The archetypal example of—this—eype is
the American Constitution A federation of states was born of a
delegates' convention, coupled with judicial overseeing of the Con—
stitutlon.
The second type ofauthority claimed originates as a ‘product ofa

body which has power to make supreme law‘.2 Examples of
countries that claim authority on this basis are Britain and the
members of the Commonwealth. Though the case of Britain can
readily be understood, it is more difficult at first blush to credit the
erstwhile dominions with Constitutions based on this type of
authority. The unique similarity between these countries is that
each obtained its Constitution as a British Act of Parliament, Legal
supremacy was gradually transferred to the Parliaments of the
dominions via forms such as the Statute of Westminster.

' K C When: Mudrm Cnnxll'mlivmi 1 ed (1951) 8L 2 ed (1966) 55.
1 Op CH 1 ad 82-3, 2 ed 57  
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CONCLUSION

In conclusion it can be said that s 12 of the Credit Agreements
Act provides the debtor in need with a strong remedy. Clever (but
completely lawful) dealing by a bank or individual trader can,
however, limit the operation of the section. One never knows—this
may well have been the intention of the legislature!
One last remark: A serious problem with almost all rights and

benefits bestowed upon consumers is their ignorance regarding the
very protection created for them. This is not the place or time to
embark on a full discussion of this difficult and multisided topic.
Suffice it to say that ignorance is a most acute and serious problem
when the right of redemption is at stake. Most ordinary citizens
Will probably have some idea of protection in the field ofwarranties
or the like, but very few Will even think of a second opportunity
being in existence after the seller etc has already sent a thirty—day
notice, and has cancelled the contract, and has repossessed the
goods. It Would seem that the solution lies along the lines chosen
by Australian law discussed‘above, namely, that the credit grantor
is obliged to send a notice to the credit receiver whereby he is
informed that he has a right of redemption, and the date before
which it should take place and the amount to be paid.

It can be forecast, though, with very little danger, that s 12, as it
reads now, will give rise to problems and proceedings in practice.
This will be the case because of the many loopholes (rendering the
protection of the credit receiver less effective), on the one hand, and
the unnecessary long periods prescribed in 5511 and 12. on the
other hand, which will force credit grantors to take steps to
safeguard their own interests.

j M OTTO"

 

THE PERFECT PRESENT

‘There are no bad judges; there have been bad judges and there will be bad
judges. but there are no bad judgcs': an anonymous English barrister, quoted
in E s Turner May 1': Please Your Lordship (1971) 10.

CATCH—22: HENRY VII'S TIME (1509—47)

‘For my part, I find myself unable to follow counsel for the tenant through
the gap which he thus seeks 10 make between the prongs or Morton's rork':
per Oliver L} in Cam Gear: Lid v Cunningham [1981] 2 All ER 580 (CA) In 563.
(‘Monon's Fork. Archbishop Morton's plan for increasing the royal revenues.
in the time of Henry VII, so arranged that nobody should escape. Those who
were rich were forced to contribute on the ground that they could well alford
it, those who lived without display on the ground that their economies must
mean that they were saving money': Brewer’s Diuianavy ofI’hmsc and Fable.)
 

* BA LLB LLD (Fret), Professor 0|" Mercantile Law in the Rand Afrikaans University

THE FOUNDA TION OF
SO VEREIGNTY—PARLIAMENT AS A

LA W—MAKINC BODY

THESIS

In this article I examine whether Parliament is doing its job as the
people’s sovereignl Is it benevolent or dictatorial? Dare we look at
it afresh in terms of its original intentions, or is it Leviathan
untamed, unchecked?

I shall look at two approaches in evaluating parliamentary sov-
ereignty: the first, with reference to Parliament’s openly professed
omnipotence, the second with reference to its proper value as
popular ruler,
The thesis is an appeal to a return to basics in constitutional

values and a call for very much less of the self—immolating indul—
gence of an omnipotent Parliament.

INTRODUCTION

The Constitutions of some countries claim authority by virtue of
being prior in time and thus superior. ‘It is often prior in time to
the legislature, but even if it is not, it is logically prior." The words
fundamental, pammoun! and superiu'r are all freely used to describe the
nature of the Constitution The archetypal example of—thas—(rype is
the American Constitution A federation of states was born of a
dclegates’ convention, coupled with judicial overseeing of the Con—
stitution.
The second type ofauthority claimed originates as a ‘product ofa

body which has power to make supreme lawh2 Examples of
countries that claim authority on this basis are Britain and the
members of the Commonwealth. Though the case of Britain can
readily be understood, it is more difficult at first blush to credit the
erstwhile dominions with Constitutions based on this type of
authority. The unique similarity between these countries is that
each obtained its Constitution as a British Act of Parliament. Legal
supremacy was gradually transferred to the Parliaments of the
dominions via forms such as the Statute of Westminstert

‘ K c tharc Modem Commuzian: 1 ed (1951) 81. 2 ed (1966) 55.
2 0}) ch 1 ed 11273, 2 ed 57'  
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In the United States Chief justice Marshall said in 1803 in

Marbury v Madimn:3

“The constitution is either a superior paramount law, uncliangeable by ordinary
means. or it is on a level with ordinary lcgislatwc am and, like other acts, is
altctable when the legislature shall please to alter it.

‘It’thc former part oflhc alternative be true, [him a legislative m contrary to

1115 constitution is not law; iftlic laucr part be true, then written Constitutions arc

absurd attempts. on the part of the people. (0 limit a power in its own nature

illimimble.‘

The exception (according to some writers) among the dominions

in respect of the nature of the authority relied upon was South

Africa. Although its Constitution was created by Act of the British

Parliament, the entrenched sections were said to have a status

superior to that of the rest of the Constitution. The decision in

Harris v Minister ofthe Interior‘ strengthened this view. ‘The judg—

ment . . . asserts the logical priority of a constitution over the

institutions which it has created and whose nature and powers it

describes and determines.“

The Harris case established that Parliament should be read as

Parliament sitting bicamerally for its day-to—day business, and

unicamerally for those matters covered by the entrenched sections,“

Sovereignty includes the conferred power to rule Legality is the

use of those sovereign powers. The legitimacy of legal norms is

subject to both constitutive (rule—conferred) and external7 (for

example, political) restraints.
Sovereignty is therefore prior to legality in time only; after that

both exist side by side. Therefore, should the meaning of sovi

ereignty change or shift in extent, legality could also be affected

(adversely 0r favourably).

Constitutive restraints are the sine qua non of both conferred

power (to rule) and legality, since these restraints taint conferred

power. But external restraints restrict only legality, since these

merely affect the use of conferred powers,
Hence the subject of this article. acquiescence, is both constitu—

tive and external; for it at once explicates conferred powers and the

use of those powers. Therefore, in its constitutive sense, it is both

prior to and co-extensivc in time, that is, the Founding Fathers

meet, but thereafter also act as legislators or legitimately delegate

their conferred powers—an evolutionary process. In its external

3 1 Cranch 137 u 177 (1803). ‘ 1952 (2) SA 428 (A).
A K c thare Tm 5mm 1:] Wmminsler and Dummlon 5mm 5 ed (1953) 347.
n The court hsid that [he answer m the qllcslioll ‘thi is the Union vuiiamcm?’ was

contained in the South Africa An inch. The 5mm of Wcsmiinsici was hem intended to and
did no! in fan change lhe IWO methods or Icgislaling which WCIC ccmainud iii Illc An.
Centlivres C], delivering the judgment ofth: court. said: x s once it is aim [hm Parliamcul
means Parliament functioning in accordance with the somh Africa Act, the concluding wmds
or the subseclion [(2) oh 2 orthe Sumn- ot’V/estminster] carry the matter no runhci' (a! 465).

V See (about (a be published) F J V2“ Zyl and J D m der Vva-r Inleidi'rte m1 ah
Regrulelemkap 2 ed (1931 is especially chapter 7.
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sense, and in the South African context, the Government is para—
lysed in or galvanized into the use of its conferred powers by its
right or left wings respectivelyi That the former exists to the virtual
exclusion of the latter is a matter of practical politics and conforms
to the political realities to which Dicey” refers, Acquiescence, in this
sense. is only one aspect oflegality.
Depending on which side of the political line we live we, as an

electorate. enjoy, or are the victims of, our acquiescence, that is, of
the use the legislature makes of the power that we originally
conferred (and are continuing to confer by implication).

A LOOK AT PARLIAMENTARY SOVEREICNTY

Inlmdutlimi

There are two broad ways in which to tackle the exposition of
the above headingi One is the traditional method of investigating
case law, establishing that the courts will not question an Act of
Parliament; that Parliament has the power to outlaw ‘blue-eyed
babies', and so on. The other is to view Parliament as a law—

creating agency and, as such, subject to the ‘rules oflaw-making’.“
Both methods will be Critically employed, and while both are
speculative, in the sense that theoretical ‘proof' is notoriously
difficult, if not impossible, to obtain, each may play its part in
establishing the validity of the central thesis of this article that all
government is limited,” and that limiting measures are compatible
with what is traditionally referred to as a ‘sovereign Parliament',

provided the rules constitutive of that Parliament so allow.“

The Traditional Mrtlvod

Hear the plaintive cry ofa traditionalist:
‘Why has it become the fashion. merely because of Tmhowan’: case [Altamryv
Ci'm'mlflw New shim. Wales v 'I'rellmwan'l] . . , :0 present this simple English
theory or paiihimhmy sovereignty as it it were run of darkness and doubt or
only some kind of bee in Dicey‘s bonnet?“ '
Prior to Harris v Minister oflhe Imm’ar” writers referred to the

sovereignty of Parliament by that name. Latterly it has become

1 A V Dicey lulmdlh’lnm hi I’m slimy iy/hc Law .i/ m: Cormilun‘un 11) ed (1959) 70-85.
“ ml“ or 13w...izkihg' may h: coiisidmd as rules or law to which the lawmaker (for

example, Parliament) must give cites: [0 in order to create valid 12w. Also see J 1) van der
Vyver 1191411) 97 SAL} 3113 (m a lurid and incisive view lhal pzrlianltnmry sovereignty does
"-01 when Parliament or ihc 'obligation in honour the proceduxal provisions contained in
(mm alm) s 114 or the Republic or Souzh Africa Constitution Act 32 or1961‘ (at 365).

I" E v Waller Tmai and Refinance (1969) 72; ‘A chief who could hm feed his people or
protect them, i: was agreed. or who was too weak or too abusive, would in on: way or
another lose the wmmunily.'
Now the limitations ihhmm iii exceeding the bounds or weakness, abuse. sic. Even the

most barbaric dictator is limited in his capacitics and, hence, powers.
H H L A Han Trig Camry! 0/an (i961) 76: ‘vei there is no absurdity iii the notion oraii

hcredflary higiiaich like Rex enjoying limited legislative powers which at: both limited and
su rem: within the syslem.’

l: H9312] AC 526. (ye).
11 Wide ‘Th: Basis ofLe :1 Saverei m ‘ i955 Cambrul : L 172 .

1‘ 1952 (2) SA 423 (A). g g y x J n 134 
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customary to constitutionally distinguish sovcmynly and 51(pmmry.

Sovereignty has become the near—exclusive preserve ofa11ter1lat1<911al

law, and ‘legislative supremacy” is the term with whlch constitu.

tional lawyers have decided to replace ‘parliatnentary sovere1gn—

ty'.‘5 Thus a state may be ‘sovereign’ but its legislature not. _

The basis upon which the traditionalists would supgort ‘thetr

contention of parliamentary sovereignty and, hence, illimltab1l1ty 15

the lack of any testing authority of its enactments. No court may

call in question any Act which is on the parliamentary roll. Exam—

ples usually proffered are His Majesty's Declaration of Abd1cat10n

Act 1936" and the various Parliament Acts extending the life of

Parliament itself. The extreme reluctance of the English judiciary to

comment adversely upon legislation is in itself proof to proponents

of this view that Parliament cannot be bound. Cases such as

Vauxhall Estates v Liverpool Corpamlion” and Ellen Street Estates Ltd

v Mim’xter ofHealth‘“ are usually cited in support of this point of

view,
The contention of Sir Ivo1’jennings‘g and Wolfgang Friedmannz“

that the courts have not provided proof either in favour of or

against the sovereignty of Parliament has been countered by writers

who have invoked the decision in Edinburgh and Dulkeith Railway

Co v Wawhopez' as positive proof of the incapacity of the courts to

question Acts of Parliament.22
Thus ‘legal sovereignty' and ‘political sovereignty' came. to be

distinguished in the course of time. The dual function of Parhainent

as the major governing tool, as it were, was viewed as compnsmg

1‘ H w RWadc opcitn l3abovc. "'1Edw8c3 _
‘7 (1932] 1 KB 733, ‘ . whett il was lIL'lcl tllmt txmnstnns elttnltanted tn a‘lalt‘r AetI 1' .

e ealed h hn hcalinn the rovislons or an L‘aricr Cl . v1. HLI attentptt-t to ntvt nett-
guiscqucntylcgiglanon so farpas tt might be inconsistent" E C s Wade and t, (, vhtutttt
Coml1luliona1Law7 ed (1965) 48. ‘ . .

w (1934] 1 KB 591) (CA) ‘Tlm legishntte cannot. acrotdmg tn nnt eensnntntnt, hmd ttsell
as to the ham orsnhsequent legislation, and tt is imposs1blt‘ ten Pathtntt-nt to enact llutvlll t
subsequent statute dealing thh the same suhjEct-Inallt‘r thete eat) be no ttnphed rcpt‘al (at
597). But (nmm see J 1) B Mitchell in (1971) 6 Ettntphmm 97 _ >

w Expoundcd in his The Law and thy Cvllslirunnn 3 cd (1943) 142, 3 ed (1939) 1 7 fl
1" ‘Tntthatmn't Case, Pathatnentaty Sovt'relgmy and thc lelts or Legal Change (19:70) 24
mh'aul. 103,

Aiéil(1h42)i c1 8: F 710 at 725 (8 ER 279 at 285). Lord Campbell said ‘All that a centtt or
Jusuc: can do ts to look at [he Pathantentaty ton: 1r rtotn that it should appeatt1tata bth has
passed both Houses and teeetvtd the Royal assent. no (:entt erjusttte tan tttqtntt mm the
mode in which tt was ntttoduced into Parliament. Ilor what was done ptevtnns tn tts
introducuon. at what passed I" Pathantent duting its progress in tts vanuus stages thtttugh
both Houses ' But tam sec] D 13 Mttehen op at n 18 above. In 9711106. 11): _

22 H w R Wade's point or vtew is founded on the traditional Dteeyan lllcsls‘tllat trthete ts
any hntitanon of pathatnent then it should he viewed 1n tettns 0| ttttenta1 political‘rult‘s and
external poliucal testtahtts. it such aspects as the vote of the electotate. . . . [Tlh1s the not
ptevent him [Dicey] (tom cons1dcring the internal and txtetnal hntttauons whteh ate placed
upon the exetetse er parliamentary suptetnaey and thus to dtsttttgutsh between the legal and
the pohtzeal sevetetgn'; E C s Wade htttodnetion Io Dttey't Irllmdutllml w the shtdy aflhz- Law
allhl‘ Cantnhnbn 11) ed (1959) xxv" ‘

’ Pathament remained totally ilhn shle. nmtthehss. save tot sttth statements that ‘.
theoty . . has no telanon (0 teahties' which the Privy Can. I' poslulfllcd tn nnnth (,ml
Corpnmliuu v The Kntt [1935| AC 501) at 521), pet Lord Sankcy LL.
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both legal and political relations. This dual function was never
successfully defined. The clear impression was that the concepts legal
andpoliriml were ‘antithetical’. But ofwhat this ‘antithl/esis’ anlPris-Fél
and where the delineation occurred, no one co ‘4 0” eetainty.
One felt that as far as parliamentary sovereignty was concerned, as
soon as the role of the courts had been dealt with, so, too, had the

matter of sovereignty,
In this way the ‘legal sovereignty' of Parliament became amenable

to a 1mm! definition, or so it was thought. H W R Wade,” in a

discussion of Atmmey—Genemlfar New South Wale: v Trethowan,“
distinguishes between sovereign and subordinate legislation, the latter
depending upon some ‘. . . ulterior legul power for which a legal
explanation can be given'.25 He continues by alleging that it has been
accepted for all time that Parliament cannot bind its successors in
‘manner and form’“ and no skilful craftsman can overcome this
limitation. Hence, Harris v Minixter afthe Interim”7 merely showed that
the Appellate Division had changed its mind since Ndlwana v
Hufmcyv," and that it had therefore followed the course of political
events.”
The irony in the abovementioned situation should be apparent

immediately. The courts, we have been led to believe, pronounce

upon the law, but do not create law as Parliament does. Since the
sovereignty on which Parliament depends, we are told, obtains its

validity from political events, the courts themselves must. at least in

the last resort, be relying upon political events (or the lack ofthern, in
constitutional cases) for the validity oftheirjudicial pronouncements.

v 1955 Cetttrttttzee L] 172 at 185, ’4 [1932] AL 26 (1):). '5 op (it 189
11 5e on 5 ttt the Colulual Laws Vahthty Act 1865 (21; at 29 vtet c 63) S(au‘d Illa! the

ettlen 1 lcgislalurcs had (all powet to nuke laws, ‘pmvidcd that sueh laws shall have heen
pasficd in Such marmrv dnd/mm as may rtetn thnt tn new be teqtnted by any Act 01’ Pathatnent

. 3 (my itahes).
1’ 19. (2) SA 428 (A). 1“ 1937 Al) 229
W h is significant (but ttttdetstandahle) that H w R Wade uses Enghsh expetiente to provide

answets [u the [noblunl (If pathantentaty sovereignty.
Thus {at we lmvc used the tettn ‘l’arllalut‘lll‘ erlmul thought as to whith Parhamenl we ate

tetetnng [0. It could have meant the tnothet o(au Pathatnents at Westnnnstet at i! could
equally have meant a colonial vathatnent, We have thus by imputation equated all these
Pathatnents, We should theterOte have to tetnedy that by interpolating: ‘In its evetseas setting,
the cxpresswn [sovereignty er pathament| has both poluical and legal implications whteh
cannot be clmrcly explained by tcfttenee to the htsteneal cvo|ution of the pathantent at
Westtnhtstet': E C s wtdt hntodnttittn K) Dicey (op cit n 22 above) xx,

Ftttthennete, L IllivrCS q could also not agree in Ham: v Mznhtet q/rht Interior 1952 (2)
SA 421; (A) at 464 that to be sovereign the Scull! African Parliament had to he a replica er the
utitish Patliatnent,
The South Artiean patuatnent. the mutt 1n etrett concluded, '. . . had been cast in a

dtrfetent mould . . .' (totn (hit of the United Kingdom Pathatnent: D v chwen legislature
and judiciary: Reflections on the Consututional Issues in South Africa: Part 11' (1953) 16
Modem LR 273. It was thus not necessary to look 2!. the sovetetgnty or the United Kingdom
1>athatnent to establish the sovcrugnty 01' the South Arman Pathantent. Also: a . . one should
be eaterux not to regard statements desfliplivc of the Wolking of the British Constituuon as
propositions or univeisal vahdtty': Cowen op cit 237.

sttnte even thttught that the Untted ngdom Parliament could tedeane itselrso that n did
nttt always have to act tn the same way: this in the light of Ham: v thntt afl/Ic Inmmr 1952
(2) SA 42:; (A)  
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One questions the artificial distinction between political and legal

sovereignty. An answer may be found in the tendency to refer to

parliamentary sovereignty as payliameiimry :uprematy. In this way the

absence of a competing legislature becomes the central meaning of

parliamentary Sovereignty.
In order to explain his thesis historically, H W R Wade‘" notes

the twice-shifted allegiance of the courts during the troubled seven—

teenth century. There is no other explanation, he says. for the

courts' refusal to question the validity of Acts of Parliament.

Be that as it may, one also questions the wholesale importation

of the seventeenth century into the twentieth century, with the

implication that the validity of those earlier occurrences equally

apply now. As vaunted as the theory of the separation of powers

was in the seventeenth century, so it is forgotten now. The social

contract lies discredited. Burke’s freedom of the members of Far—

liament is lost in the supremacy of the caucus." If that rule of law,

on which tests the theory that the validity of statutes may not be

questioned by the courts, is anterior to any Act of Parliament and is

‘. . . above and beyond the reach ofstatute . . .’," is Parliament not

limited in its sovereignty by that very rule of law? If courts can

indulge in ultimate political acts,” could they not also indulge in

other more immediate political acts (for example, questioning the

validity of statutes)? If so, what validity remains in the statement

that courts may not question the validity of legislation? Did Par—

liament not evolve to counter unchecked executive power?

Dicey sketched the history of the English Constitution from the

time of the Norman Conquest as founded on an absolute legislator.

Thereafter, political developments mitigated the harsh reality of

such autoctacy, for ‘. . . the will of the electorate . . . is sure

ultimately to prevail on all subjects to be determined by the British

government'.” But this is a political fact not of any consequence to

the constitutional lawyer, Dicey admonishes. ‘The term “sov—

ereignty" . . . is a merely legal conception, and means simply the

power of law—making unrestricted by any legal [sit] limit.“ It is

hard to read anything else into this statement (notwithstanding

much Written on the subject by Dicey) other than that neither the

courts nor any power ‘. . . can come into rivalry with the legisla—

tive sovereignty of Parliament'.“

Does this interpretation allow Parliament the capacity to pass any

law it pleases? Apparently in one sense it may, but in another it

1“ i955 Cambridge L] 172 ii 188. 3' See Andxé Rabi: (I977) 40 THRHR 179.
n H w R Wade 1955 Cambridge L] 172 It 127.
n ‘This is only anothex way or saying rim il is always (m the couns m me last mm, to say

what is a valid Act of Parliament. . , , ll .5 simply a political me (my italics): H w R Wade
- a Cl! 139.

P“ A v Dicey An Inlmdwnun m m siudy um: Law nflhr Contlilllllml u) cd (1959) 73.
=5 Dicey op tit 72. k Dicey 0p (IE 70,

THE FOUNDATION or sovenucmv 535

may not. For while Dicey states: ‘Parliament can legally legislate on
any. topic whatever which, in the judgment of Parliament, is a fit
subject for Iegislation‘,J7 he has to admit that Parliament is capable
of divesting itself of territorial sovereignty, for if he does not his
theSIs that Parliament cannot be bound would be violated Btit in
his admission he must then allow that the Act divesting Parliament
of certain territorial sovereignty can be implicitly repealed by a later
Act, This he does, but denies that it could occur, because that

would only happen in the realm of politics. Yet he insists that
Parliament can still enact any law. One must, with respect, admire

_Dieey’s deft side—step from legal difficulty into the haven of polit-
165, where no constitutional lawyer may enteri

Parliament as a Law-creating Agemy

We have looked at the question in issue from above, as it were

by regarding Parliament as a mechanism, a gigantic automatie
machine, its infallibility and inviolability guaranteed' and we have
found it wanting. ‘
The thesis contained in the following pages depends for its

validity on the acceptance of the view that ‘the sovereignty of
Parliarnent' as a theory is merely a species of the theory of ‘the
sovereign'. As such, the sovereign obtains his power ex pastfatto
so to speak. He remains in power to rule by default, in that his

snbjects, at best, tolerate his rules. Should his laws not have

significant (who is so bold that he can read majority for :i'gnifimnt in
our troubled times?) support he will lose the power to legislate.

In the final analysis, therefore, whatever the legislator is called his

nanie connotes the way he acts, that is, legislates. The way in

whieh the legislation is put on the statute book is subject to a
myriad of variations, but the fact that the legislation actually arrives
at this point is the signification that the body which performs the
act of legislating relies upon its power to do so. Whether the
legislator has that power per se will depend on the efficacy of the
legislation immediately after it has been put on the statute book
and not on whether the legislator is sovereign or illimitable. ’

It 15 not good enough to declaim ‘Oh, but that‘s a revolution'i
One cannot have law valid and untouchable one moment, and then

upon revolution having taken place, declare that that law had nevei’
been law, or that that law had been valid for the very same people
for whom the revolutionary law now applies, without conceding
that there was a spacio—temporal moment at which the applicable
law was in fact not law.

. The efficacy of the law can be tested in a variety of ways: for
instance, by referendum; by the people’s absolving themselves of

3’ Dicey 0}) CI! 69—70 
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the power to legislate in favour ofa group of people; by revolution;

by petition. Each of these methods presents a theory of legal

validity of what makes a law valid. Hence the statement of Hart’s,

that to establish what is law is ‘. . . to show that it was made by a

legislator who was qualified to legislate under an existing rule and

that either no restrictions are contained in the rule or there are none

affecting this particular enactment‘."R

Thus I believe that sovereignty is at issue whatever the form of

the act of legislating. The theory of sovereignty relies for its

validity upon law being the product of a legislator ‘. .. who

receives habitual obedience but yields it to no one . . Therefore

we have merely to establish that this need not necessarily be so for

the theory of the sovereignty of Parliament to have been dealt a

severe, if not mortal, blow.

This critique of the illimitability of Parliament will, to a large

extent, consist of a consideration of H L A Hart's concept of

sovereign and subject contained in his The Comepl qf Law. I

propose to look at the problem of parliamentary sovereignty from

the grass roots up, as it were; examining the status of the law itself,

which the subject of this investigation purports t0 create, and

attempting to establish whether it does or does not yield to any-

thing in its law-making activity.

It is my belief that as a law-creating agency Parliament serves a

purpose, and implicit in it lies the notion of :cwitn, that '15,

Submission. An investigation into the end—purpose of such a sub-

mission lies within the province of political science and ethics. But

the questions. ‘To what is Parliament (as a law—creating institution)

subject, if at all?’ and ‘How can Parliament, when it legislates, be

subject to something and yet be sovereign as well as legislatively

supreme?’, are those questions that the constitutional lawyer must

answer today.
Hart believes that the traditional theory of sovereignty is depen—

dent on the habit and obedience of the subjects of the law vis—‘a’vis

the law itself. By rejecting the importance of habit and obedience

he is also questioning Whether law is subject to the illimitability of

the sovereign (in our context, Parliament). The importance of this

is that we do not have to be hidebound in our approach to the

subject.‘n

1* H L A Hart The Camp: aj'Lflw (1961) 69 N Hart op cit 66.
w I propose us maintain [hal it is uiiiicccssaiy (or the purpose or this article In dishiiguish

between soveieigh. Parliament. suyreme legislative authority. legislator. m. simply because

by 1h: alternatives 1 him mmiy the agency upon which has been conferred 1hc authority 10

enact laws. (Even ihe despot has imii given the grudglng acquiescence of his subJects :0 man

his decrees) This does not mean. however. (llfll (h: ‘lcgishioi- cannot play 1h: role of

‘Sovcrcign' in international law Th: question is him of relation. ic on his one hand, [he

relation between lawmaker and subject and, on [he mhsr. the relation bL'tWECII iiucnisiimiil

equals. True sovereignly must reside Wiih the clccmrs (is hush" wuiilii have it). it by

soveieignty one describes the mimii d’ém oftonstilulionalism, ie the proper governing ufllit:
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Hart accepts that the theory of sovereignty does not allege the

total absence of restraints but only the lack of legal limits In so far

as habit and obedience are considered the pillars on which the

theory of sovereignty (and, to me, theory of parliamentary :av-

(’vei‘gnly) rests, he tries to show that sovereignty is something other

than what we have come to expect of it. Rather than use a

Diceyanrtype analysis of the timelessness of Parliament‘s absolute

sovereignty to justify valid law, he asks us to look at the law to

justify the former.

Looking at the sovereign's pronouncements in terms of rule

creation, Hart distinguishes between the rule laden with serious

consequences upon its transgression (for example, a law of the

sovereign) and a rule ordinarily So referred to, but, in truth, one on

which only moral considerations rest (for example, a request of the

sovereign to his spouse). Hence he concludes that though in area the

sovereign (or Parliament in our sense) is not limited, in form it is.

Writing of the position in South Africa, Cowen“ says that the

fact fiae/Parliamciit was bound to follow the rules of the Constitu—7Q/fl7 2]

tion in passing different sorts oflaw was

‘ . not Incompatible With Parliamentary sovereignty; unless it be thought that

in the case ofa sovereign legislature, dim can be m binding rules aflaw whatever
governing its structure and mode of functioning—a proposition which is surely

unsound even in regard to the Parliament of the United Kingdom. On (his
point. I can do no better than quote Sir Frederick Pollock, who, in commenting
(iii Bodiii's (often misundcrstood) maxim that the soveisign is twins; iaiiimi,
makes it clear that every composite sovcrcign must have rules in accordance with

which it declares its Will, and “in making new rules it must proceed according to
the existing ones",‘

Elsewhere“ he states:

‘Now, it is a fundamental legal principle that in 211 cases where legislative
power is vested noi in one person. but in a number of persons, that number

must combine for action in accordance with certain rules prescribing the manner

in which their will is m be ascertained.‘

It will be noticed that even where Hart" refers to the singular

Rex I, the type of rules mentioned by him qualify for the treatment

meant in the abovementioned extract, since the internal political

restraints to which Dicey refers remain,“

The limitations on the sovereign should not be viewed as obliga—

tions on the sovereign, but rather a: the lack oftmthuri'ty. Should the

sovereign exceed the bounds of these limitations, the legislation is

void.‘5

suhjccis. As such. ii (sovereignty) appears a tautology and even an encumbrance m
COIISltlulloual law. since [he lawmaker must obviously hm hm. created not for its own sake,
but for the subjects, and hence must hm been treated by them.
“ (1953) 16 Mimi LR 273 at 291i.
“1) v Cowen Pavliamzvxmvy Sovereiizlily and m, Entrniclled Smionx ofilii shim Arm An

(1951) 6.
0 TIM Cnmepl 01’ Law mi,
“ Comm E c 5 Wild: Introduction to Dicey (op (it n 22 above) Xxxviil.
‘5 Allhmlgh 'Icgishiiiiii' does not appczlr iii iiivcmd commas, OIIC would pier“ it to have

hem, rui legislation Cnllllul become void, It either is or Ins always hem void in i1 is um hi has
never been void.  
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H W R Wade“ is of the opinion that legislation cannot be void:
legislation can only be repealed This point Of View must obviously
prevail for those who deny absolutely that there are any legal
restraints on Parliament, However, the point which Hart is making
is that instead of the bland point of departure being that Parliament
is not limited, it must rather be conceded that Parliament (the

sovereign) could very well be limited legally. He says: mLimitsH
here implies not the presence of duty but the absence of legal
power.”
The following rather lengthy extract is proffered without apol—

ogy, for no one can put the thoughts contained in it as well as Hart:

‘Sueh restrictions on the legislative power of Rex may well he called constitu»
lional: but they are not mere Conventions or moral matters With which courts are
unconcerned. They are parts ofthc rulc conferring authority to legislate and they
vitally concern the eotttts. since they use such a tule as a criterion of the validity
of purported legislative enactments coming before them. Yet though such
restrictions are legal and not merely moral or conventional. their presence or
absence cannot be expressed in [Ctms or the presence at abscnrc of a habit of
obedience on the part of Rex tomthcr persons. Rex may well be subject to suth
restrictions and never seek to evade them: yet [here may he no one whom he
habitually obeys. Hc mcrcly fulfils the Conditions for making valid law. Or he
may try to evade [E?éstrictiong b'y i's's’iiliié 25rdct's' iticbnsE'tEnt with thcin; yet if
he does this he will not have disobeyed any one; he will not have broken any
superior legislators‘ law or violated a legal duty. He will surely have failed to
make (though he does not break) a valid law. Conversely. ifm the constitutional
rule qualifying Rex to legislate there are no legal restrictions on ch‘s authority
to legislate. the fact that he habitually obeys the orders or Tynttttus, the king of
the neighbouring territory, will neither deprive ch's Cxlacmltnls of tilt” status
as law not show that they are subordinate parts of a single system in WhlL’lI
Tyrannus has supreme authority '4"

Absence oflegal power implies the uon—granting and non—receipt
in the very first instance oflegislative powers. Thus the legislative
creature, which already exists, has since its birth been subject to the

rules, the very cause of its creation. its mistm d’érre. To counter this

point, H W R Wade” argues that the rule of law underpinning
parliamentary illimitability is the one which states that Parliament
cannot bind itself. It is as though he were advocating an English
Grundnorm,” based on a petitio principit' of almost supreme pro—
portions.
Cowen‘I would agree with the statement of Centlivres Cj"2 that

‘[i}n the case of the Union, legal sovereignty is or may be divided

w 1955 Cambridge L} 172, '7 The Cumlpl oiju ax. “ Loc Cit.
" 1955 Canlbn'dgt L] 172,
3" Indeed, Edward MCWhinncy has taken up the cudgcls here by etstagttihg ctttthms q

in Harris v Mirlislfv of the lnlm‘ar 1952 (2) SA 428 (A) for not having seen the obvious
cthhdhm in the destte of the people ofthe rout provinces to ttettt an accord evidenced by a
Constitution: ‘The utttah Parliament, the sttptcme Conn and the “Ehttettthed Clauses" or
the South Artie: Act' (1952) 30 Canadian 13." R 592 3! 7mm); 'Race Relations and thc Cotttts
tn the Union of Snuth Arms (1954) 32 Canadian Bar R 44 2t 49 (tepttttted ht Edward
McWhlnneyJuditlal Review ht (ht EIIgh'JII-tpmkmg World (1955) 95 at 100).

5' (1953) 16 Modern LR 287—8.
n in Hm; v Minim'r twtt blluim 1952 (2) SA 423 (A) at «7412.

,7 (ruler) hits t_ihwhhy the sublet
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between Parliament as ordinarily constituted and Parliament as

constituted under sec 63 and the proviso to set: 1522 Thus the

rulc—confcrring authority contained in this statement stipulates that

unless the South African Parliament acts within these limitations it

will not be making valid law. A more obvious example ofa limitation

on a legislature would be hard to find. As Hart says. the sovereign (0r

legislature) is subject to ‘. . . disabilities contained in rules which

qualify him to legislate’,“
Linked to the immediately preceding point is Hart’s observation

that the ‘. . . simple doctrine ofsovereignty. . .‘5‘ obscures the nature

oflaw. One should not pursue the meaning ofthe terms ‘sovereignty'

or ‘illimitability' to establish whether the legislator’s acts are law.”

One should merely need to establish whether the tule on w ' > h:

—l;tw depends {or its validity has not limited or will n0 1 L _

a of the law, Once this has been done, one may legitimately enquire

‘iwhether the law—making agency, Parliament, is sovereign to the

extent that the traditional theory of sovereignty of Parliament (as in

the United Kingdom) alleges. Thus it will become immediately

apparent whether the laws which Parliament passes are subject to any

higher power, or whether the law—making process only is qualified.“s

Whether the legislature, Parliament or sovereign is or is not subject

to another authority does not mean that that institution has or has not

unrestricted authority within its own jurisdiction. Such a relation

between competing legislatures merely sets up a comparison between

one legislator and the other. The relation between a legislator and its

‘subjects' is not at issue57 in this particular instance. Furthermore, Hart

says that although the legislator cart repeal his legislation, he can still

be restricted in his legislation by a Constitution}K The distinction here

is between a legally unlimited sovereign, as in the United Kingdom,

and one, though limited, supreme in the system;“'

The fact that thc legislator is not in the habit of obeying other

agencies is not conclusive proof that he is legally unlimited. It is only

of‘, . . some indirect evidential importance’.“

5’ '11tt CDIIrL’pl tty'Lttw (t9, “ ()p (i! 68
S! The pmhlettts of(nun—) htttdtng legislation 2 . . cannot be settled by tttt airy terttettct to

the “sovereignty" of P2rlimllcllt" Sit Ivor )cmiings Th: Law and the Constitution 3 ed (1943)

HE.
x A gotta example is the son orqttetttott thzt hteutted i|| MAtCumfl'tk V Lon “mm 1953

sc 3%. ttttttittg on (he tntetptettttmt of the Act hr utttatt with stotxzttd of1706.
‘7 'nttt ts, interestingly enough the only relation with which we should be tottcettted, The

ttteehhtg of ‘tottstttuttottehtttt', as contained in statements such as the following xhdteate a
tehtthtt only between subject and lcgislator: ‘Thc organisation or Conlpctinoll rat the exetttse
or power and (he subjugation of this competition to precise rules is tonstttuttottat Another.
probably more impattant form or constitutionality. is the subordination or govetttmehtai
decisions to these tules'; Raymond Arm) Demounty m Tomlilnn'anixm 0965) 234. What could
possibly also have been .tdded ts (hat the 111 sf 7 P7 ' thhfltzflgti legislate!

“ when tt is eohgtdetea th tam} an agreement between the subjects
and mlCr. this statement is ts den and ullobjcflionzbl: as ten he. _
w With the ttttphctttoh that [here could be a wider legal system to which the lcgislauv:

authority ts Subject.
m ”z" The CONN," truth (,9  
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Again Hart6| returns, in an oblique way. to the rules by which
the legislator governs, for in referring to sovereignty of the electors
(subjects) he says:

a . . (he diirmiicc bCKWCCn a legal system in which the ordinary icgisismrc is
rise [mm legal limitations, and one where the legislature is Subjccl to them,
appears merely as a difference between the manner in which the sovereign
electorate chooses to exercise its sovereign pawns:

Thus once more he maintains that the definition of the legisla‘
ture, or the rules by which it is constituted, determine its Agu-
ieyvyeigW These rules cannot merely be viewed as part of the habit of
the population’s obedience. If the legislator can be seen as a single
person who has to act in a certain way to make a law, this can be
the case, ‘But, where the sovereign person is not identifiable
independently of the rules. we cannot represent the rules in this
way as merely the terms or conditions under which the society
habitually obeys the sovereign.“
What Hart is saying is: Some legislatures are limited. To view

sovereignty, in the case of‘ those legislatures that are not limited, as
the source of the law‘s validity, is to admit that the elected persons
create their own constitutive rules, But as a theory this is unsound,

for it does not explain the seat of sovereignty in those legislatures
which are limited. He therefore advocates a return to a theory of
the sovereignty of the electorate. In this respect the theory of
habitual obedience does not play a part.

‘What is required instead is the hunch ors rule miirming powers, which may be
limited or unlimited on persons qualified in cemih ways to legislate by
complying with a certain procedure.'

CONCLUSION

The governed will allow the ruler (Parliament) only so much
scope as they wish and no more.
The ruler's legal norms are valid not because they are valid (the

petitio printipii of illimitability), but because the governed acquiesce
in the ruler’s power. Its power is conferred Conferred power is not
habitual obedience. Obedience is logically subsequent and denotes
subservience to conferred power. Obedience implies coercion,
while acquiescence, at least implicitly, implies agreement. Coercion
refers to the effectiveness of the enforcement of the ruler‘s norms,

not their validity. Hans Kelsen's ‘minimum effectiveness' should
therefore refer to an aspect oflegality and certainly not the Grund-
nurm, the mison ’Etre of conferred power. An electorate cannot be
coerced to confer legitimacy on a ruler's norms. This is a logical
impossibility, since it has already conferred power on the ruleri An
electorate can only acquiesce in the norms of the ruler (Parliamentb

WW4% Man fie c-«ercco/ A aifvj wt: /au>s
M Op cit 72. 6* op (it 75' M op ch 75.
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While the governed confer power on the legislator, this is not to
be dismissed as the mere political realities to which Dicey alludes.
This is [he reality, the logical explanation for a revolution. a
referendum or a national convention (that is, the time when the
Founding Fathers meet)i
While continuing to acquiesce in the rulers norms, the electorate

requires that the ruler complies with its constitutive rules, without
which the ruler enacts invalid norms affecting both those who have
and those who have not conferred constitutive rule‘creating power.
The constitutive rules are not merely ‘entrenched' constitutional
titbits. They also include answers to questions such as: ‘Is the ruler
representative of those over whom he exercises conferred power?’
and ‘Has the class“ of those from whom conferred power emanates
(the governed) grown to include those who have not conferred
power?’ A negative or affirmative answer respectively to either of
these questions would indicate that the constitutive rules founding
valid law have not been complied with, with regard to those who
have not conferred powers To those Who have conferred power on
the ruler and who acquiesce therein, this does not apply. The same
legal norm could, therefore, be both valid and invalid. This is not

an absurdity, since the validity of the ruler’s norms depends upon
conferred power.
Whether authority is underpinned by being logically or tempor—

ally prior, or written 0! unwritten, is immaterial. The basic truth is

that power is conferred. That such authority may be explicated in
written Constitutions (Parliament may (not) . . . ) has only eviden—
tial relevance and is not the power per se but evidence of power
conferred by the class of those who originally conferred power and
who continue to acquiesce therein.

P ] LAUBSCHER"

 

PRIVACY—ISO YEARS AGO

‘No man has a right to pry into his neighbor‘s private concerns . . . hm . . .
when he comes forward as a candidate for public admiration, esteem. or
compassion, his opinions, his principles, his motives, every action or his lire,
public or private. become the fair subject or public discussion': William
Cobbctt (1763—1835), quoted by George Spater iii Th! Times Higher Edmatiim
Supplement No 463 (is September 198]) p 13,

THE PAST

‘The past gives us our vocabulary and fixes the limits or our imagination;
we cannot get away from in justice Oliver Wendell Holmes Comma 1.4an
Paper: (1920) 138.
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