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X We were asked {0 consider the date oi ‘he elections, voter identification
and

registration, voter eligibility, xhe cstublishmem
of an independent

electoral

commission,
the. powersV duties and functions of the IEC, the ro\e of Lhe

international
cummuniLy and the administratiun

ohhc e\ccmra\ process

2 We recommend [hm the mauer of the elcciiun should he a twn-sxage affair.

2.1 The csmb‘hhmem
of an independent

c'xccmml commission UEC) :ither

a5 a chapirsr in li‘n‘: Tmnsilinn
m Demucmcy AcL or a separate Acx

passed by Lhe Lrivcamera] p
mhnmcm swing {0th mo powers, duticx and

functions of me commixsinn and hn’:fly mated general principles such as

{|qu the element; will he free and Iain conducted on a propordonul

rcprcscnmir
m hasix. candidates m

h: on puny lists, etc.

{a n The XPEC "use.“ once established wilt. by pmc‘xamation,
promulgate an

elcctnm hm swing furm preciseb when, where and in whm manner an

demon wiu be hem. u wm be able m amend xhe proclmualio
n from

mm in mm 1i circumstance:
make it ncccmny.

A detailed demoral

law pusScd by flu: \ri—cameml parliamem wi“ not be able [0 be as eusihf

amended L0 suit me prevauing circumsmnces  
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COMPOSITION OF THE lEC

3.1

3.2

1! should consist of seven persons whnsc integrity Is beyond question.

They should have a proven record of service in public life and imbued

with 2L spirit of independence, Although they may have had party

political affiliations, they will not represent their political parties on the

commission nor be answerable to them, Political party representation

011 Lbs commission will make it difficult for it to function properly if, as

is probable, sumo of the parties will insist that it should operate un the

basis of cunsenstm It is suggested [hill the commission should decide by

majority vote of the aeven members.

Lnternatiomtl participation in the commission should be secured by

providing that it shall have four additional non-voting members

appuinted by the secretaries general of the UN. OAU. the,

Commonwealth and EEC.

The identity of the seven mcmbcr< 0f the commission should be agreed

upon and named in the legislation appointing the con‘mtission‘

Vacancies on the commission should he filled by the remaining

members 0f the commission (mm amongst thnse nominated by polilicul

parties.

THE POWERS, DUTIES AND FUNCI'IONS OF THE IEC

4.1 In relation to the first election it shall the power to legislate by

 

 



4.2

4.4

  

proclamation in [he gazette an clecmrul law cmbudying provisions

consistent with internationally accepted slahdard: and generally

promulgaxe laws in relation lo the C(mducl of the elcciion which shall

he Llccmcd (n be original legislation and not subject (0 any appeal or

review. Its legislation and decision shall be final and binding 011 all

parties.

By proclamation determine the manner in which its meetings will he

called, the quorum that will be required to he prosent beforc decisions

can be made. the manner in which it will receive submissions and

recmnmendmions whengver practicablc for pOllIlCle parties on mailers

upon which it has to decidel The appoimmenl of its secretariat, sulr

committees and gencmlly making provision how ita work should be

donev

To determine the date of the election and have the pnwcr, if the need

urisex tn alter such date. in register the participating parties in the

election, any alliances that may be formed. lhe symbol) of such parties

or alliances.

To receive and publish the list of pzlrties’ candidates.

To appoint a national director and regional and local Llirecwrs with

powers to determine where voting stations will he established.

    
 

 



4‘6

4.7

4.8

4.9

4.l0

4.)]

 

To provide the manner in which voters will be identified and control

will he exercised to avoid electoral irregulariiies.

The manner in which irregularities and complaints will be dealt with.

Promulgate a code of conduct to be Observed by all parties and

individuals participating in the electoral process. Regulate and

appointment of supervisors, monitors and parties’ agents.

Provide for criminal and other sanctions for brcaches of the cnde 0f

com'lucx by parties and all other persons [or breaches 0f the code ol‘

conduct and call on the parties to distance thmaeiVGS from the cundum

of any individual not in accordance with the code of conduct. T0

appoinl a secretarial, other cmployccs 21ml :mploy independent

contractors to perform any function [hm it may assign to them.

To have Lhc general powers usually cunfcrred upon boards of

commissions in enable it to carry out its main object.

Tn announce the result of ihe election and apportion the number of

seats in the constituent assembly that each of Lhe participating panics is

entitled having regard to the cut-off point 10 be agreed upon and

farming part of the act cnm‘iituting the IEC.

 

 



 

5 FINANCES OF THE [EC

5.1 An estimated cost of the election should be determined and the Act

establishing the IEC should vote that sum to be available to the IEC to

spend in its discretion for the proper conduct of the election. Should

more funds he required, the same Act shnuld authorise the government

to pay [0 the TEC from the general revenue fund such sum as are

required by the commission in order to carry out its work.

A determined sum should also be voted to assist political parties [0 take

part in the election with a provision that nu payments will he made

until after the clecrkm results are known. Each party shall receive a

sum from that fund proportionate to the number of votes cast in its

favour.

6 THE ELECTORAL LAW

61

 

11‘ it is agreed that the electoral law should he prumulgtttcd hy the ICC.

many 01‘ the details provisions can be left to he decided by the

commission. This does not mean that we do not have to make detailed

recommendations or even a draft fur the purposes of submitting it to

the IEC. There are however certain fundamental matters that may

have to he agreed to beforehand and presented as accepted principles

lo the. IF.(‘.. Some of them have been referred to above, but the

minimum voting age, provision for persons living in the TBVC States 10

vote even though incorporation may not have yet taken place. etc, may

  



 

have to he provided in the Act establishing the IEC. The Central for

 

Apptied legal Studies ham agreed to ' st in the farmulatiun of the

draft electoral law. A meeting between the ANC’s electoral

commission, the constitutions committee and such other persons us may

he thought to be necessary has to he held as sown in possible in order

to identify the matters requiring policy decisions bcfore drafting the

detailed electoral htw.

LAND AND PROPERTY RiGH'l'S

7 During the discussion it emerged that a number of factors have [0 be borne in

mind. It was emphasised that it would be a mistake Iu identify land or

pruperty rights as the concern ol’ only the haves. The concerns of the have

hots are as important. For this reasmn the original 'pmperly clause‘ in the first

draft Bill of Righm was amended. The new land provisions are m be found in

Articles 12 and '13 read together with Article 14 dealing with affirmative

action. We believe that the criticisms levelled against these clauses are

generally unfounded, but it is nevertheless necessary [0 hour in mind that _’just

cnmpensatinn’ mean: market value. The view was expressed that the

expressions ’just and equitable” and possibly ()nly ‘cquitable’ may enable the

courts of the future to take into consideration factory. such as the munnui in

which the land was ucquiretlt the purpose for which it hm heen used. what

taxable revenue has been declared balanced against the purpose for which the

central government, regional or local authority wants to use it. General

purpuses and concerns are set on pages 8, 9 tmd 2‘) of the printed policy
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document adopted at the pulicy conference.

Attention was drawn 10 the fact that 'pmpcrly’ has a wider meaning and does

not include only land and buildings and care should be taken that alleged

deprivation uf ‘interests’ in land should not have to be compensated because

the value of the interest has been diminished us a result of development of

adjoining land for the public good.

It W" agreed that it is almost impossible m formulate in a sentence or two [he

 

concerns of both sides. The best we could do in the present circumstances is

to suggest the following formulation in he incorpurmed in the draft Bill of

Rights: ~A sySLem of just and secure properly I'lglllx‘ which will include the

principle, that there shall he no expropriatiun of property without equitable

compensation and determined by a court 01' law’.

The details in relation to how the compensation is going to be fixed. the

factors that have to be iziken inm consideration, the manner in which it is

going to be paid, etc, will have to bc determined by law. The validity of the

lcgislatiun providing the manner in which compcnaulion is 10 he determined

and paid will of course be subject to a lasting, right by me conslilmional court.

TRANSITIONAL EXECUTIVE COLINC‘II S

11

 

It was pointed out that by their very nature the TEC“$ are weak structures.

Their powers are limited in relation [0 the ucllvity‘ in which thcy may take purl.

  
 



  

such as for example, levelling the playing field. The fact that they have (0

make their decisions on the basis of 80% majority will make them ineffective.

Now that the number of the participating parties may be substantially

increased, serious consideration ought to be given to revisiting the 80%

tentative agreement to a lesser figure.

We should be careful to avoid lhe use of 'imcrim government’ in relaliun h)

the TEC’S, 11103] are merely a facilitating mechanism to prepare for interim

guvernmenL Thelr ability to participate in finance, the security forces in

relation to the defence force, police force and intelligence, local government

and foreign affairs materially limits their function. It shnuhl he remembered

that it was the regime‘s idea that we should become cu-upted into their

government. The proposed arrangement leaves many of the departments free

of the ’i'li( s intervention.

In order to correct the situation an attempt mould he made to induce the

government to agree [0 see itself us a caretaker gnvernmeni lhul should

oversee the day 10 day running of the CUUHU'y Lind not indulge in new

initiatives. The legislation referred to the 'l EC.» and approved by it the

government should undertake to pass through tri-camereil parliament imnfur as

this may be necessary and to L1 udertuke to implement iL The government

should not he allnwed to exclude the TBVC cuuntrics from the operation of

generally accepted decisions and legislation.  
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In relation [0 the independent electoral commission. agreement should possibly

be obtained that in the event on any matter which has any bearing upon the:

election any of the decisions of the T1305 should be referred to the elcclitm

commission as a form of appeal to it whenever the T1305 cannot come to any

agreemenL

Efforts should be made In ohmin agrcement that the security forces win be

under unified command and that then: will be no new appointments or

promotions either In the security forces or the civil fiervice withom the

concurrence of the 'l‘ECt

The state sccurity council and the subordinate bodies under its control mllbl

come clean. Information should be supplied in relation :0 the structurcx that

still exist, the financing of thcs: structures, the type of work that they dc. the

membership at a national/rcgionul level, the. work done in conjunction with

mher departments. Should it be contended that some classified infornmtion ifi

nm 9.0 be disclosed. same form of ombudsman shtmld be appointed in nr'dcr (0

decide whether the information is of ‘iLlCh at nature or not.

It was felt that not mu much should he CXPCL'ICKI [mm the TEC’s and thc

greater our demands may be the greater the delay may nccur,

GENERAI ,

18 It was felt [hilt it should be brought hum: t0 the regime’s representatives that 
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10

there is an uhundance of evidence that whilst they were negotiating with us

hitherto, steps were being taken by the state security council, the. security

forces and others to subvert the organisation. Assurances should be obtained

at the outset that the negotiations are going to he in absolute good faith. If

there is going to be an interim government it is impossible for it to succeed

unless the parties trust each other. There can be no trust it covert action is

undertaken by one of the parties to subvert the, other.

;#10/10

 

 


