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0. TERM5S OF REFERENCE

In much of the witing and debating on federal institutions the intricate
details of the actual working structures. wthin which these institutions
performtheir roles as basic cogwheels within the overall mnachinery of
government. have all too often been taken for granted. Such om ssions often
| ead to m sunderstandings in evaluating the roles of institutions. Regarding
German federalism this would seemto underline the need for a

predom nantly but. of course. not exclusively descriptive paper on the
wor ki ng rel ati onshi ps between the Federation and its conponent parts. in

whi ch the Bundesnt is cettainly the central. but in fact not the only cog
whi ch keeps the system going. Therefore this paper will discuss the working
relationships in their constitutional. political and adninistrative aspects,
bet ween the organi zati onal entities which together constitute the German
federal structured-2

An anal ysis of financial working procedures and arrangenents IS rul ed

on; as being mainly beyond the scope of this paper. A further study wouid
be necessary to explain why the distribution of financial resources in
Germany ultimately results in what mght be tenned a federalism by
negotiation. Nchr the less. i. should be borne in mind throughout the
dcscriptitmof the. institutiom network undertaken tn | hlS paper that

Fi nanci al questions often fill. mat |east underlie. the agendas of many of the
institutions under discussion

The. various categories of legil instruments used as the tools of interna
fedora! ieiationshipmmuiso excuded fromthe anbit of this paper These
range tramofficial treaties to executive agreenents between .Btnd and
Lander and between the Ldiider hensel ves. and include the various, nore

or less formal agreenents between the Federal Chancellor and the Mnister-
Prcsidents of the Lender and betveen the M nister-Presidents thenselves. it
is sufficient to state that a wide variety of such toots is enployed al ongsi de
the constitutional arrangenents in federal |egislation (including delegated
| egi slation) by either the Fctleral Soverme’ nt or by any of the executive
branches in the Lander authorizcdto do so by Federal |aw.

Mor eover. the enphasis in th paper is on executive, rather than on

| egi sl ative cooperation. Wiile stresing this aspecti however. the paper does
not whol Iy exclude the cooperatiut of the executive branches of both the
federal and the Land levels of governnent in the preparation of federa

| egislation. Rather. it is intended to indicate that cooperation between the
executive branches is nore promnent in the German systemthan

cooperati on between the |egislatures of Bund and Lander

Last but not least. with the exception of one specific reference to the

el ection of justices of the Federal Constitutional Court by the Bundcsrm
the organi zation of the judicial branch (and in particular the recruiting of
judges for other federal courts) falls outside the scope of this paper

| . THE COVPONENTS OF THE | NSTI TUTI ONAL

STRUCTURE OF GERMAN FEDERALI SM

As in any genuine federal formof governnent. there is not one single
wor ki ng rel ationshi p between Band and Ldinder in the German system but

a nulti-faceted network of such relationships. both fonnal and infoniai
bilateral and nultilateral. individual and collective.

This multi-faceted network of Btnd-Ld nder relations is one of the

di stingui shing features of the German nodel and reflects the peculiar

di vision of responsibilities in the German system One of the essentia
characteristics of this systemis that the bulk (though of course not all) of
legislation is enacted at the Federal level. while the Lander are the nmain
administrators. even in the field of federal legislation. This m ght seem
paradoxi cal in the face of Article 30 of the Basic Law. which states in
general ternms that. except as otherw se provided or permtted by the Basic
Law. the exercise of governnent powers and the di scharge of governnenta
functions shall be incunbent on the Lander. However. in the practica
process of filling the statute books. this constitutional stipulation has been al
but eroded in the |egislative sphere by the inpact of both the broadeni ng of
the criteria. and the expansion of the catal ogues. of the concurrent.
exclusive and franework | egislative powers of the Federation. as enshrined
in Articles 72 to 75 of the Basic Law. The progressive exenption of the
bul k of legislation under these articles fromthe rule that the Lander shal
have the right to legislate in so far as this Basic Law does not confer

| egi sl ati ve power on the Federation (Aniclc 70) has only left a fairly small



though by no neans uninportant. anount of |egislative powers for the

Lender.

However. this has in no way dimnished the central role of the Liz nder

in adm nistering not only their own. but also federal legislation. This role is
defined in Anicle 83 of the Basic Law. which confers upon the Liinder

both the right and the duty to "execute federal statutes as natters of their
own concern in so far as this Basic Law does not otherw se provide or
permt" In this field. whose anbit is set out in Articles 84 and 85. the
Ldnderare clearly the predom nant bodies, while Federal admi nistrative
powers. which are defined in Articles 87 to 90. are classed nore as
exceptions than as the rule.3

It is this fact. then. which explains that in spite of the dimnishing role of
the Lander in the passing of legislation as such. their inpact in the process
of preparing Federal |egislation has constantly expanded rather than
receded. Moreover. this fact (in conjunction with historical factors) is the
under | yi ng reason why the Bundesrat has al ways been an intergovernnenta
organ. However, it is by no neans the only one.

Wiile it is necessary for the purpose of explanation. it is nonetheless a
hazardous undertaking to try to isolate and categorize the conponents of the
entire network of federal institutions. because these conponents are al

nore or |ess always in comunication with each other. and are al so often
linked with each ot her by organizational nechanisns. Bearing in mnd these
limtations. three |levels. or areas of relationships may be di scerned:
Firstly. there is the level of the "Wwole State" (Gesammat) i.e. the |eve
whi ch conprises institutions in which both the Federation (the Bundl. and
its component pans (the Lender) are represented on terns of equal status.
Thi s arrangenent of equal status allows no roomfor majority decision-

maki ng. All decisions in this sphere nust consequently he arrived at by
accommodati on and conpromise. or they nust be limted by "agreenent to

di sagree". In addition. decisions taken in this sphere nmay al so require
approval in the federal or Laml |egislatures.

Secondly. there is the level of the "Federal State" (Bundessmat), ie the
constitutionally organi sed structure of inter-relationshi ps between Bund and
Ldnder institutions. whose decisions are subject to npjority voting rules.
The subject matter of all such decisions nust be |located within the field of
federal conpetence. or hey nmust be subject to federal procedures. as in the
case of the 'Joint Tasks’ (Ceneinsc/iaftmquaben). in which Federa
participation takes place in areas of competence originally exclusive to the
L&nder and in which the Federation and the Lander cooperate by virtue of
speci fic agreenents.

Thirdly. there is the | evel of horizontal coordination between the Lander
thensel ves (i.e. excluding the Federation). which in a strict sense is not part
of the field of Bund-Ldnder relations. but w thout which neither the

deci sions of the Federal State. nor those of the Wole State. could be
properly prepared. On this |level. the agendas can consist both of federal and
Land natters. In both fields. decisions nust be unani nous and may al so
require approval in either the federal or Land |legislatures. This area is
conmonly known as the "Third Level ".

2. THE SYSTEM AS | T STANDS

On the basis of this distinction between the three |levels of the

Gesanmmar. the Bundesra! and the Third Level. the main institutions in the
wor ki ng rel ati onshi ps between Band and Liinder can be outlined as foll ows:
2.1. The Gesant st aat

At the level of the Gesammal! or "Wole State". there are three main

groups of coordinative and cooperative institutions.

2.1.1. The C onferencc of the Heads of CGovernments of Bund and Lander

At the top. regul ar Conferences between the Federal Chancellor and the

Heads of Governnents of the Ldnder are held in a nore or |ess regular
sequence of roughly every two or three nmonths. Their |egal basis is set out
inm of the Standing Orders of the Federal Govemmcnt. Although this

rul e has been part of these Standing O ders ever since the Federa

CGovernment came into existence in 1949, those Conferences did not becone

a regular institution until Chancellor WIIly Brandt took office in 1969. H s
predecessors. Konrad Adenuuer. Ludwig Erhard and Kurl-Genrg Kicsingcr

(in particular Adcnauer) only converted themin cases of nore or |ess



extraordi nary or special need. because they were anxious not to let the

M ni ster-Presidents and the Heads of the City-States interfere too much. |et
alone regularly. in what they apparently considered to be exclusively
federal business. Brandt then nmade these Conferences a pernanent part of
what he rightly considered to be a structure of the Wwole State by including
in their agendas topics on which either the Federation is dependent on the
Ldnder or on which the conpetences of both sides are so closely connected

wi th one another that separate action would conpronise the effectiveness of
any of the pans of the system This view and the regular convention of

t hese Conferences which followed fromit. have since been a feature of the
Chancel | orshi ps of both of Brandt’'s successors. Hclnmut Schmidt and il cl mut
Kohl .

Nowadays. it has al so becone a regolar practice that these Conferences

of the Heads of CGovernnents of Federation and Ldnder are prepared and
preceded by neetings of the Chief of the Chancellor’s Ofice with his
col l eagues in the Lander (the C hefs der Sraars- und Serral!skan:leicn ).
Moreover, it is not only here. but also in all other Fields of Bund-Ldnder
relations. that the Chancellor’s Ofice perfornms the role of the centra
coordinator at the federal level. This too is an innovation which dates back
to Brandt’s time in office. Until then. there had been a Federal M nister of
cabinet rank with particular responsibility for "Affairs of the Bundcsra! and
the L(indcr". These so-called Bundesrar Mnistries proved. however. to be
too weak and thus inadequate in performng the central task of

coordination. a factor which led Brandt to entrust the Chancellor’s Ofice
with this coordinating function.

2.1.2. Coordinaling Machincries ofllie Political Parties

The second group of coordinativc institutions conprises the top-I|eve

machi neries of the political parties. Here. the relevant bodies are mainly
established within specially created Bund-Ldndcr structures. anobng themin
particular the institutionalized Conferences of Party Leaders in the
Bundestag and the Land Legislatures. which are partly assisted by

per manent staffs. Also. the party executive comittees or presidiunms at the
federal |evel, assisted by the party headquarters. play a promnent role in
the handling of Bum -Liinmcr business. This is especially so in the case of
the CDU. where the coordination of Bund-La nder natters often needs to be
pre-prepared with view to subsequent negotiations with the independent
sister-party in Bavaria. the CSU. The inmpact of the CSU is so strong.
particularly in constitutional questions with relevance to the federal system
both in donestic and European Communities |egislation. that the CSU group
within the joint CDU-CSU Parlianmentary Party in the Bundcsrag even has a
veto right of its own in all political projects which touch upon this field.
This leads to the point where the Liindcr groups of Bundestag nenbers

within each of the parlianmentary party fractions need to be nentioned.

These consist of all the nenbers of one specific party who cone from one
speci fic Land. Each of these groups has a chairperson of its own. and they
convene regularly at intervals of one to three weeks in their Land’s M ssion
to the Federation in Bonn to di scuss Bundesrag business relevant to their
Land.

2.1 .3. Inrcr-Parliamenlary C nordinarine

The third group of institutions in the field of the Wwole State is

concerned nore specifically with intenparliamentary coordination. It is
represented in the Conference of Parlianentary Presidents of Bund and

Ldnder and its nore frequently convened nucl eus. the Conference of
Presidents of Land Legislatures. Like the Conferences of the Heads of
Grerment s. these neetings are al so prepared by senior officials (the

clerks or "directors" of the parlianents).

2.1.4. The Permanent Treaty Commi ssion

in addition to these three wi dely known groups of conferences. there is

one further coordinative institution. which operates in the field of foreign
rel ati ons and has remained largely outside the public view Its place is. so to
speak. on the borderline between the institutions of the Wiole State and the
Federal State. This is the Permanent Treaty Commi ssion set up by the
Agreenent between the Federal CGovernnment and the Cabinet O fices of the
Lander on the Treaty-Maki ng Power of the Federation of 14 Novenber

1957 (the so-called Lindau Agreenent). The purpose of this body. which is
conposed of representatives of thc L(imcr (civil servants working in the



Lander Mssions in Bonn). is to receive information from and to reach
agreements with. the Foreign Ofice and other federal mnistries if and
whenever international treaties. whose provisions encroach partly or wholly
on the exclusive |legislative powers of the Lc’inder or their "essentia
interests". are under negotiation. In nost cases. this Conm ssion. in which
representati ves of the Federal Covernment have speaking. but not voting
rights. is concerned with treaty-making in the field of cultural affairs.
However. it is neither in theory nor in practice confined to this sector. Its
structure and functions were | ater devel oped into the organizational node
whi ch today shapes the rel ations between Bund and Lander in European
Conmunity matters to be devel oped at greater length further bel ow

Present plans are aimng at strengthening the rights of the Lander in the
area of the treaty-maki ng power by anmending Article 32 of the Basic Law

to this effect!

2.2. The Bundesst aat

At the level of the Bundesstaat, or "Federal State". the nunber of

organi zational units is. naturally. the greatest. and the intensity of

i nteraction between themis at its highest.

22,1 . Tlrc Bundesnt and its Institutional Structures

Here. the Bundesra! is at the centre of the stntture. In constitutiona

terns and in working practice. the Bundesrat is both the |egislative organ of
the Lander within the Federal State and. at the sane tine. the federal organ
of adm nistration in the "Wiole State". This dual role has its origin in the
twofold effects of Articles 50 and 84 of the Basic Law. Article 50 clearly
rules that "the Ldnder shall participate through the Bundcsra! in the

| egi slation and administration of the Federation" Further. Article 84 states
that all federal statutes which regulate the institutional and/or procedura
aspects of the role of the Ldmcr in the execution of those statutes. require
the consent of the Bumiesral. This reflects the general responsibility of the
Ldndcr in the inplenentation of federal |egislation. Thus the role of the
Bundcsra! is a double one in a double field: It is both a co-legislator (with
the Bundestag) and a representative of the Ldnder in their function as the
H)

adm nistrators of federal legislation. Its place. therefore. is predom nantly
within the Federal State. bitt also partly within the "Wwole State". In the
performance of this conmbined role. it is assisted by the bodies outlined

bel ow.

Al'l Bundesrat plenary business5 is prepared in a systemof highly

efficient conmttees which sit every third week and submt their
recomendations to the plenary session which follows two weeks after the

end of the committee week. Sone conmittees have pernanent sub-

conmittees. such as the Sub-Comittec for European Secondary Legi sl ation
inthe Cormittee for Legal Affairs. Others. and again in particular the
Conmittee for Legal Affairs. frequently create ad hoc sub-committees. Al
sub-conmttees report their recomendations to the commttee which

created them In nost cases. both committees and sub-conmttees are

manned by civil servants of the Lander (predom nantly fromtheir M ssions

in Bonn). while federal civil servants represent the Federal Govenment.

Wth the exception of the Finance Conmittee and the so-called "political”
conmittees (Foreign Affairs. Defence and German Unity. which succeeded

the pre-unification Committee for Internal German Relations in 1991).

Federal and Lander ministers rarely participate personally in commttee
neetings unless they hold the chair. Conmittee chai rnmanships are

di stributed between the Lr’'inder by the Bundcsrat in plenary session
according to a pre-ammmged and rarely altered pattenm

The preparation of comittee and sub-comm ttee meetings. mnute-

taking and the drafting of the commttees’ recommendations to the plenary
sessions of the Bundexrat. are the main tasks of the Secretariat of the
Bundcsral. The Secretariat is headed by a Director. who assists the
President of the Bundesrat in preparing for and presiding over the plenary
session held on every third Friday.

"l hc Pennunent Advisory Council (Slandigcr Berra!) formally advises the
President of the Bum csrat. However. the President rarely ever participates
in the weekly neetings of the Council as.he is normally preoccupied by his
primary function as a MnistervPresident or one of thc Mayors of the City-
States. Thus. in practice. the Council. under the chairmanship of the

| ongest - servi ng nmenber. manages the political business of the Bllltde. Wu!
together with the Director of the Secretariat.?7 In addition. the Council has
the inportant function of receiving regular infomition on Federal Cabinet

L



neetings inmrediately after the Cabinet has sat every Wednesday. As a rule.
this information is conveyed to the Council by the Mnister of State in the
Chancellor’s Ofice in charge of Bund-Ldnder relations. or by the Chief of
the Chancellor’'s Ofice (at present a minister of cabinet rank). The Counci
is conposed of the Plenipotentiaries (Bevollniiz chtigte) of the Lc’inder to the
Bund. who are in nost cases (but need not necessarily be) nmenbers of their
Land Cabi nets.

If the Plenipotentiaries have not been successful in reaching agreenent

on the handling of any particular itemof plenary business (either in the
Advi sory Council or in bi- or nultilateral discussions). a funher attenpt is
nade to resol ve the disagreenent inmediately before the plenary session is
opened. This occurs in the regular. unofficial and non-public. so-called
prelimnary discussions of the Bundesral, which begin half an hour before
the official plenary session. If. however. this informal conference (which
takes place in the plenary chanber under the chai nnanship of the Bundesral
President) does not arrive at a solution. a very peculiar "institution" cones
into play. The Heads of Governments of the Liinder and/or their

Pl eni potentiaries neet in Room 13 of the Bundesra! building (adjacent to

the plenary chanber) in a final. last-mnute attenpt to solve crucia
problems. In npbst cases the delay to the start of the plenary session caused
by "Room 13" is the only indication to the public that sone conplicated

knot in the arrangenent of Bundesrat busi ness has had to be di sentangl ed.
2.2.2. The Comittee of Mediation

This is not so. of course. in cases in which |egislative conflict has arisen
bet ween Bundestag and Bundesra! or between the Bundcsra! and the Federa
CGovernment. On such occasions. the public will be informed officially of

the demand by any of these constitutional organs that the Conmttee of

Medi ati on (Vermrtlungsausschu/J) be convened. Both Bundestag and

Bundcsra! have sixteen representatives on the Commttee of Mediation. the

[ lum csra! nom nating one menber for each Lam and thc Bmul cxl ug

selecting its sixtccn nenbers in proportion to party strength. The rul es of
the Conmittee are laid down in Article 77. Section 2 of the Basic Law and

in the Joint Standing Orders of Il nulcslag and Iluudcsra! on the Conmmttee
of Medi ation. The Conmittee neets privately in order to enable it to work

I 2

out conprom ses on matters of conflict. Mreover. to make conprom se
possi bl e the Bundesra! nenbers (all of cabinet rank) are not subject to
instructions fromtheir Land Cabi nets or Heads of Government.

Furthernmore (and in contrast to the Conference Committees of the

Ameri can Congress). the conposition of the Mediation Commttee is

stabilised by the fact that it is a permanent body for the lifetinme of one
Bundestag and by the rule that its nmenbers and their deputies can only be
recall ed a maxi mum of four times within the lifetinme of the sane

Bundesrag. In order to ensure the passage of the conpron se worked out by
the Conmittee. it also has the power to me in its reconrendations that
Bundesl ag and Bundesrat can only vote on the whole set of

recomendati ons. and thus cannot reject particular pans of the conprom se
package. In alnost all cases the Comm ttee makes use of this power.

The need to convene the Mediation Conmittee is very nmuch dependent

on the rel ationship between the party-political majorities in Bundestag and
Bundesrat. Conflict is naturally nore frequent if different party or coalition
majorities exist in each House If the sanme party or coalition dom nates both
Houses, the Mediation Comrmittee is convened only infrequently.

2.2.3. The M ssions of (he Lander | o the Federation

In contrast. the permanent M ssions of the Ldnder t0O the Federation are
constantly at work. These are headed by the Plenipotentiaries of the Lander
nost of whom personally spend at least a third of their time in Bonn. The
Ld' nder civil servants who work in the M ssions. however. are pernanently
resident in Bonn. and many of them comrute fromthere nore or |ess

regularly for one or two days per week into their respective Land capitals.
In the overall structure of Bund-Ldnder relations the Mssions act. in
effect. as the "spiders in the web" for their Lander. and in this respect they
can justifiably be termed as the nucleus of the working relationships

bet ween Buml and Lr’inder. In nost cases their civil servants staff the
Bundcsrul comittees for their respective Land. In addition. the M ssions

al so serve as the overall liaison institutions between Land and federa
mnistries and between each other. This is. of course. particularly the case
in Bundcsra! business. Mreover, (he Mssions nust. by vinuc of the

Standi ng Orders of thc Cabinets in both the Federation and thc L("indcr also
I 3



be i nfornmed of all other
Feder a
Funhernmore. they report back to their
Bundestag. For this purpose their civil

guaranteed right of access to al

gives themthe right to be heard at any
while in plenary sessions this right is
m ni sters or heads of governnent al one.
civil servants of the Ld nder
speak.

possible to their Land capitals.

Government and the executive authorities of their
Land capitals on al
ot herwi se specifically relevant politica

busi ness conduct ed between any branch of the

Lander.

i mportant or
and comm ttee business in the
servant have the constitutionally

Bundestag pl enary sessions and committee
neetings (Article 43. Section 2 of the Basic Law).

The sane provision al so
time in the Bundesl ag conmittees.
in practice exercised by the Lander
In the Bundesl ag committees the

M ssions only rarely nake use of the right to
but they very frequently attend in order to report back as quickly as
The reasons for this practice of

reporting as

soon as possible on the deliberations and results of commttee work are to

be found in the cal endar of |egislative
Article 77. Section 2 of the Basic Law.

procedure. which is enshrined in
This stipulates that the right of the

Bundesrat to demand the convening of the Cormttee of Mediation in case

of a conflict
the recei pt of the adopted bil
Bundesl ag has re-adopted a bil
the Mediation Commttee.

rai se an objection is even only just two weeks.
be far too restrictive for any of the Lander governnents to

nost cases.
make up its mind onits attitude in the
coul d not report
Besi des performng these vita
the M ssions al so serve as constant
devel opnents in the federal mnistries.
fractions. Mrreover. in all financia

is restricted to a tine period of just three weeks.
from the Bundest ag.
after considering the recomendations of
the time-span in which the Bundesr at

dated from
in cases when the

is able to
These tinme limts would. in

Bundesrat if the M ssions in Bonn

i mredi ately on the decisions of Bundestag conmittees.
functions within the | egislative process.
i nformati on sources on imnportant

as well as in the parlianentary party

(particularly budgetary) natters and in

econom ¢ policy devel opnents in Bonn which have rel evance for their
ljimMcr the Mssions have the legitimte and acknow edged task of acting as

of ficial |obbyists for their Lander. |,

The M ssions al so undertake public relations work in Bonn on behal f of

their Ldnder (for exanple by organizing
| ectures. press conferences. concerts.
of various kinds). Simlarly.
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eveni ngs whi ch enabl e regi onal or other
i ndividual firms. to discuss their ains
Bundesng and/ or

recepti ons and ot her socia
they often organize so-callcd parlianentary

representatives of the Federa

and econom ¢ exhi bitions.
gat heri ngs

cultura

i nterest groups. and even
and problens with Menbers of the
Governnent. Wthin the

field of public relations the M ssions also receive nunmerous patties of

visitors fromthe constituencies ol

give theminformation on constitutiona

total nunber of guests of various kinds
consi der abl e.

Last. but not least. the M ssions serve
groups of Bundestag Menbers within each
fractions, who sit for their respective
performance of their functions.

Seen in total. this rather wi de-ranging
M ssions in Bonn has | ed them someti nes

open allusion to the Corps Diplomatique.
C omacrs and Meetings on the Bund-Liinder

2.2.4. Cvil Servants’
The description of the functions of the

that numerous permanent contacts exi st between the civi
however,
contacts between the M ssions and federa
servants of federa
per manent or ad hoc arrangenents.

Federati on and the Ldnder. These are.
neetings are call ed between civi

equi valents in the Lender either under

Bundestag nenbers in their

Land and
guestions and current issues. The
who visit the Mssions is quite

as regular neeting places for the
of the parlianentary party
L(inder, and assist themin the

scope of the tasks of the Lander
to be termed the C orps F ederal in
Level

M ssi ons has al ready indicated
servants of the

by no means restricted to

Al ongsi de these. many
mnistries and their

mnistries.

The purposes of these are nanifold: Mst of themare held in the process of

prepari ng Federa
in statutory instrunents.

government bills and the drafting of del egated |egislation
The need for the federa
nmeetings is based in the fact that about fifty per cent of al

mnistries to call such

f eder al

| egislation (including statutory instrunents under Article 80 of the Basic

Law)
nost federa
the result that the federa

in drafting bills and statutory instruments.

enpower mnistries or other authorities
under their own responsibility.
O her

require the consent of the Bm dexral
statutes are administered by the authorities of the Lr'imcr with
mnistries are dependent on their

to facilitate the execution of federa
reasons for the calling of neetings between federa

Thi sagai n renects the fact that

practical advice
In addition. Federal statutes may
of the Ld nder to issue ordi nances.

and Lil’mcr civi

statutes.






servants nay arise fromthe process of allocating federal funds or by a w de
range of other matters of joint rel evance.

Conf erences of Federal Mnisters and their counterparts in the Lander

are very often prepared by such contacts. In sone Fields these conferences
have an institutional and regular character. In others. they are convened on
an ad hoc basis for sone special reason (but nonetheless fairly frequently).
2.2.5. Institulion: of C ooperative F ederalism

Besi des this day-to-day cooperation in federal matters in various bodies
and conferences. there are also the special institutions of "cooperative
federalisnt. The npbst prominent anong these are the Financial Planning
Conmi ssi on (Fi nanzpl anungsrat) and the Pl anni ng Commi ssions for the

Joint Tasks. in which. again. the Federation and the L&nhder conmunity have
si xt een votes each.

2.3. The Third Level

The Final |evel of coordination is that of horizontal cooperation anong the
Lii nder thenselves (the "Third Level").

2.3.1. The Conference of Mni.rter-Presidens

e

The highest ranking of the institutions in this field is the Conference of
M ni ster-Presidents (Heads of Govenments of the Lander) which neets
formally once a year, but which convenes in practice nore regularly at |east
once before the conferences with the Chancellor. and quite often nore
frequently than that. The chairmanship in these neetings altenmates between
the Ld' nder and all of them are prepared by Conferences Of the Heads of the
Lander Cabinet O fices.

2 .3 .2 . Ldndcr Departmental M’ nixlcrx C ntfcrenrt’x

One step below this level there are the conferences of equival ent
mnistries fromdifferent Lander, whose responsibilities cover the sane
area of policy (for exanple interior affairs. justice and so on). These are
16

staffed and prepared partly by the Bum esral committee secretariats. and
partly (as. for example, in the case of the Conference of Mnisters of

Housi ng). by organi zational units of their own. which may be attached to
one of the Mssions of the Lander in Bonn. The Permanent Conference of

M ni sters of Education and Science is assisted by a Secretariat of its own
out si de the Bundesrat structure and its surrounding institutions.

2.3.3. Ciril Servanrs’ Contamant! Meetingx on Ilw Ldnr/er Leve

In addition. there are numerous formal and informal contacts between

the civil servants of equivalent mnistries in different L(imer which exclude
their federal counterparts. Their purpose is either to prepare neetings on
the Federal level. or to coordinate anong t hensel ves specific actions or
legislation in either the federal or the Liinder sphere.

2.4. Shifted fromthe Third Level to the Federal State: European

Affairs

Irrespective of the distribution of |egislative powers between the

Eur opean Community and between Bum and Ltindcr. the inpact of EC

pol i cy-maki ng on the federal structures in Gernmany has been of crucia
significance since the Treaty of Rome canme into force in 1957. The reason
for this is also enbodied in the nature of the German system in which the
Lc’ z' nder rather than the Federation have the main responsibility for the
execution and adm ni stration of European secondary | egislation. Since
federal |egislative powers in the economic field are nmuch stronger than
those of the Liinder. their adm nistrative responsibilities were the

predom nant reason for their right as laid dowmn in Article 3 of the Statute
of Ratification to the Treaty establishing the European Econom c

Conmunity in 1957 to be infontetl via the 13mu/nrul on all steps of
liuropettn poliey-making by the Federal Government. This innate input on
tleeisitmntttking on Bunm -Liinmcr relations hats been constantly enhanced by
the growmh of |egislative conpetences of both the EC :tnd (i nasnuch :13 it
has been caused by EC devel opnents) of the Federation between 1957 and

the ratification of the Single European Act in 1986. The encroachnents of
EC policy-nuking into the | egislative domains of the Lander. hitherto

|7



disguised in a nultiplicity of picce-nmeal detail and often under the inplied
powers clause 01' Article 235 of the EEC-Treaty. had their open cli max.
however. with the transfer of substantial new powers to the Conmmunity by

the Single Act. particularly in fields |like regional policy. environnent and
research.

2 .4 .1 . Institutions and Procedures up to the Single European :1 c

Long before this. however. both the Lander as such in the Wole State

and the Bundesrat as their organ within the "Federal State" had al ready
responded wi th due consequence to the inplications of ECintegrution for
their roles in the constitutional systemby instituting:

- the Bundesra! Committee for EC Affairs (as early as 1957);

- the Permanent Observer of the Lander at the EC (also in 1957);

- and an intricate and thus fairly unsatisfactory system of Ldnder

coordi nation in cooperation with the Bntd for evaluating draft European

| egi slation. the so' culled MctuBcr Procedure of 1977/ 79.

Mounting dissatisfaction with the conplicated. tine-consum ng and thus
relatively ineffective nature of this procedure on the "Third Level" then co-
incided with the approach of the Single Act. This conbination of factors |ed
the Liz nder conmmunity to the (constitutionally rather difficult) conclusion
that in the treatment of European affairs. even within their exclusive

| egislative fields. they should ban the principle of unanimty which governs
"Third Level" procedures in favour of incorporating EC business fully into
Bum errat procedure which is governed by majority nies.

2 .4 2. Strengthening of Bundesra! and La"nmler Rights

Carrying out this change 01' principle. the Liimcr and the Btndesra! then
successfully inproved their structures and strengthened their rights in the
field 01" EC-rclevant relations to the Federal Governnent by enforcing in
Article 2 of the Statute of Ratification to the Single European Act 1986:
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- the obligation of the Federal Government to take into account

Bundesrar coments on draft European |egislation inasmuch as its subjects
touch upon the exclusive |legislative conpetences or on ’'cssentiai interests’
of the Lander;

-the need for the Goverment to specify its reasons in cases of EC bound
deviations fromthis obligation

- the right of sending Liz nder representatives as nenbers of the German

del egation into all negotiating bodies of the Comi ssion and the Council if
and whenever subjects or interests of this kind are under discussion.

These | egal inprovenents in relations with the Federal CGovemmtnt

(followed by a BntdsLdnder Agreenment on details in 1987") were

acconpani ed by several organizational neasures. in particular

- the introduction of the majority rule already nmentioned in the

eval uation of EC | egislative projects by the Bundesrat Procedure;

- the creation of the EC Chanber 01’ the Bundesrar, enpowered to act on
behal f of the Bl ndesra! under special rules 01' the Standing Orders in cases
of urgency and/or confidentiality:9

- the setting-up of individual and direct liaisonoffices of the Ldnder in
Brussels with both econom c | obbying and political reporting functions.

al ongside a reinforcement of the Ofice of the Peniancnt Cbserver;

- the instituting or (where these had exi sted before) the strengtheni ng of
wor ki ng groups on EC matters and their co-ordination wthin and anong

the various Lander mnistries. particularly in the large Liz ndor. and |ikew se
within the Federal Depannents in their relations to the Btndesrut and the
Ldnder;

- and finally the provision of information to the Lam Legislatures by

their Governments on specifically relevant projects of European |egislation.
partly in select commttees set up for this purpose.

Al in all. these steps have since 1957 resulted in the deliberation of
approxi nately 6.000 docurments of draft European |egislation and other EC
projects (such as Programres of Action. resolutions of the European
Par | i ament and menoranda of the Conmission) in the Bundesrat up to the

end of 1991 .
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Furthernore. the negotiations of the EC Governnents Conferences on

Eur opean Political Union and on European Econom ¢ and Currency Union

(in which L&der participation was secured through the inclusion of high-
ranki ng representatives within the German del egations) led to:

- the creation of a Conm ssion on Europe (Europa-Konmi ssion) of the

Li z’ nder Cabinet O fices. which will be succeeded by

- a Conference of the L(indcr Departnental Mnisters in charge of

European Affairs after the conpletion of the EC Single Market at the end

of 1992.

2.5. Political Coordination in and between the Three Levels

Al institutions on all three |l evels (Gesantstam Bundessraat and "Third
Level ") are interlinked by a network of bilateral or multilateral contacts.
and. in sone fields. by further bodies and institutions with a party-politica
orientation. which are activated if and whenever issues of potential party-
political controversy arise. These serve both as alarm systens and as

coordi nating machineries. particularly in the relationshi ps between the
federal structure and the parlianentary party fractions in the Binrlcsng.
Sone of them (especially the Conference of Party Leaders in the Btndesny

and the Land Legi sl atures and the Executive Comm ttees of the panics on

the federal |evel) have been depicted already. Qthers include the regul ar
nmeetings of the Plenipotentiaries of those Ldnder in which the mgjority

party or coalition is either politically aligned with. or opposed to. the
Federal Governnent. The tinmng of these is coordinated with the cal endar

of Bundesrat plenary sessions. There are al so ad hoc conferences of
representatives of politically aligned Liinder which precede crucia

Bundesrat committee neetings. and which take place either on the politica

or the civil service level.”0 Simlar conferences can al so precede any of the
other institutional contacts already discussed if the political need arises. This
is regularly the case before the Conferences Of the Federal Chancellor wth
the Heads of Lander Covernments. the neetings of the Mediation

Committee and the Conferences of the Mnister-Presidents and the Heads of
their Cabinet Ofices.
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Very discreetly organi sed contacts al so take pl ace whenever the need

arises for the Bundesrat to el ect one of the sixteen justices of the Federa
Constitutional Court. According to Article 94. Section 1 of the Basic Law.
hal f of the justices are to "be elected by the Bundestag and half by the
Bundesrat". While the Bundesrag has del egated this power to a specia
Conmittee for the Selection of Justices (R chterwahl ausschu/J). the

Bundesrat elects its justices in plenary session. However, informal politica
contacts concem ng the selection process do. of course, precede the plenary
session. For sonme time now. the custom has devel oped that the Mnister-

Presi dent of North Rhine-Wstphalia on behalf of the SPD govened

L&nder (or so-called "A-Ldnder") and one of his coll eagues on behalf of the
Lander governed or led by the CDU CSU (the so called "B-Liinder")

coordi nate the contacts between each other and with their respective
parlianmentary parties within the Bunl estag.

3. DEFECTS I N, AND REFORMS OF. THE WORKI NG

STRUCTURES - UP TO DURI NG AND AFTER UNI FI CATI ON

It nust certainly be admtted that the Gcnnan system of federal working
structures is a conplicated network. However. this is always - and

inevitably - both the trademark and the price of any federal system It is the 3
price to be paid for the addition of a vertical dinension of the separation of |
powers to the horizontal one between the |egislative. executive and judicia
branches of governnent. The broad political and popul ar acceptance of
federalismin Germany today indicates that this price is felt to be well worth
paying. It is also certain that the system "works". at least in terns of
executive efficiency. Less certain. however. is whether or not the "system as
it stands" provides for an adequate constitutional relationship between Bum
and Ldnder, whether or not it sufficiently fulfils denocratic requirenents
and - nost inportant at present - whether or not it is capable not only of
standing up to. but also of surviving. the burdens of German unification and
its political. econom c and constitutional consequences. This section wll
focus on these multi-faceted questions.

Germany’s concept of federalismis not that of the "dual state" as

enbodi ed in the philosophy (though perhaps not the practice) of Anerican

2!



Federalism It does not consist of two separate structures. each fully

equi pped. institutionally and admnistratively. inits own field of
conpetence. Instead. it represents an interwoven system characterized above
all by the fact that the Ldnder both execute federal |egislation and
participate in its creation under a clearly defined responsibility of their own
(as in Articles 30. 50 and 83 of the Basic Law).

In addition. it should be enphasized that there have al ways been

substantial elements of "cooperative federalism in the German system -

even before the constitutional reforns of 1966 to 1969 with the

i ntroduction of the Joint Tasks - which will certainly be maintained in the
future. The German system has never been one of discrete units existing
besi de or bel ow one another. with clear-cut and separate catal ogues of
conpetences. The attenpts at instituting such a system- nore or |ess

i mposed on the original federal constitution at the behest of the Qccupying
Powers in 1949 - only led to the so-called "grey zones" of federal financing
whi ch devel oped in the years from 1949 to 1966. The concept of

cooperative federalismrecomended by the Troeger Commi ssion in 1966.

which led to the constitutional reforns of the Grand Coalition between | 966
and 1969 was. therefore. nothing but a | ogical consequence of the practica
needs for cl ose cooperation between Bund and Liindcr. These needs had

been neglected in constitutional terns in the early years of the Federa
Republic not so much because of the views of the franers of the Basic Law.
but because of the influence of the Cccupying Powers (predom nantly the
French) in their clearly understandabl e post-war desire to prevent a reviva
of German nationalismby - perhaps even excessively - decentralizing and

di viding political power.

Nevert hel ess. there has at all tinmes also been a strong doctrine within the
Basi ¢ Law that Bum and Ldndcr have a "separate but equal" relationship.

Al though this phrase is admttedly taken fromquite a different context." it
can be used here as a neans of illustrating the defects and pointing out the
criticisms of the "systemas it stands". 'ihis constitutional doctrine - and the
problems it incorporates - is reflected in two main areas. line first is the
requirenment in Anicle 29. Section | of the Basic Law "that the Ldm cr by
their size and capacity are able effectively to fulfil the functions incunbent
on them in both the political and the econom c spheres. The second

"probl emarea" - closely connected with the First is contained in Article 72.
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Section 2.3 and in Article 106. Section 3.2 of the Basic Law which require
the whol e systemto guarantee equality in the conditions of life in the entire 5
federal territory in order to ensure a "uniformty" (or rather: equival ence)
"“of |iving standards".

These two problem areas were already the crucial fields of German
federal i smwhen unification rather unexpectedly cane onto the political |,
agenda.

3.1. The Way to German Unity and on to Constitutional Reform

The chain of events. which was sparked by the dismantling of the

Hungarian iron curtain in Septenber 1989 and which led to the peaceful ’
revolution in the former Gernman Denocratic Republic and the opening of

the frontier between the two Gennanies on 9 Novenber 1989. not only
drastically changed the context of German politics on entering the 19905 it
al so produced a whole series of proposals in the attenpt to plot out the
future political. constitutional and econonic devel opnment of a united
Germany. In institutional terns they ranged from "confederate structures”
(Chancel I or Kohl in the Bundesrag on 28 Novenber 1989) to confederation
between the two states al ongsi de associate or even t’'ull EC nenbership for
the GDR through to - finally - the accession of the five rc-established prc-
1952 L(inder of the GDR and East Berlin to the Federal Republic under
Article 23 of the Basic Law.’2 In constitutional terns the highly
controversial public debate centred around the question whether united

Gent any shoul d have an (at least formally) entirely new constitution drawn
up by an assenbl ee cntstiluunt and adopted by plebiscite under the terns

of Article 146’3 as understood by the pronoters of this concept or whether
only modifications to the Basic Law should be outlined in the process of

i mpl enenting accession to the existing federal systemunder Article 23 once
this path had been deci ded upon and also cleared with the forner Four

Powers of QOccupation in the so-calletl 'liwo-plus-Iiour Negotiations

This is not the place for an attenpt to wite the institutional and
constitutional history of the process of unification. Needl ess to say.
however. both the process itself and its results heavily inlluenced. still shape
and will. for a long tine yet. have repercussions on. the working structures
of federalismin Gennany. Al ongside the part of the Federal Republic’s
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"ol d" L(z nder in the process of unification." it is the question of both |ega
and factual changes in the federal systemwhich is of predom nant interest

her e.

3.1 .1 The Act of Accession and (lie C onstirurion

Such | egal changes in the field of the constitution were partly effected by
the act of accession itself as enbodied in the Treaty of Unification

(Ei ni gungsvertrag - EV) of 31 August 1990. including several clauses of

federal relevance O herw se. they were vaguely instrunentalized in the

same Treaty by a recommendation to the |legislative bodies of the unified
Germany to consider within two years the questions raised by Gernman unity
requiring alterations of, and anendnents to. the Basic Law (Article 5 EV)

The sane article enunmerates specific fields for such alterations and/or
amendnments. among them (in first rank!) "the rel ati ons between Bund and
Ldnder".

VWhile the Treaty stated the need for. and even sone fields of.

constitutional revision. it left open the way to it by including "the question
of an application of Anicle 146 of the Basic Law and in its context the
question of a plebiscite" in these fields (again Article 5 EV). In doing so it
deliberately left the main political controversy undeci ded: whether

uni fication should be followed by a new constitution or by an adaptation of
the Basic Law. while clearly tending. however. to the latter solution

Al t hough this course certainly did not satisfy the protagonists of a
conpletely new start.’5 it had to be. and consequently was. taken (even with
their consent) under the grow ng urgencics of tinme stemm ng fromthe

devel opnents in the Soviet Union as well as fromthe danger of new waves

of migration fromthe GDR. So this flexible formula which |eft open the
options of both constitution-making and constitutional reformwas essentia

in smoothing the passage of the Treaty with the necessary two-thirds
nmajorities not only through the first freely el ected Vol kskammtr in the

GDR. but al so through both erdcslag and Bundcsrar
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3 .1.2 Clnracterixlics Of the Process of Unjicau’ on

Despite raging public controversies about the need for nore

parlianmentary and Lander participation in the process of achieving Gernan
unity. the Final act of ratification by the |egislative bodies should not concea
the fact that this process was carried out above all on the level of intra- and
i nter-govemental relations. As unification did Finally take place under the
terns of Article 23 of the Basic Law, the terns of an accession of the

GDRM (acting on behalf of its five Lr’imer, which had not yet been re-
created. and for East Berlin) had to be the subject of negotiations between
the Federal Covernment and the Council of Mnisters of what was for the

First tine a genuinely German Denocralic Republic. As the Basic Law did

not even theoretically. let alone politically. give any chance of rejecting a
pl ea for accession on the Western side. the new East German parli anment
actually had a nore considerable say in defining the conditions and
expect ati ons concerning accession than did Brndexrag and Bundexrar

Nonet hel ess. as accession did fromits beginning require certain

amendnments to the Basic Law. |7 it was clear rather early that it would need

al so support fromthe opposition in the Wst. This neant on the one hand

that political consensus had to be achieved both in principle and detail. as
constitutional amendnents were enbodied in one and the sanme docunent

together with the bul k of necessary transitional statutory regulations. On the
ot her hand. however. it explains at the sane tinme why the solution of

crucial constitutional questions. including many in the federal sphere. had to
be left over to be dealt with at a later date in an organi zational structure stil
to be deterni ned.

31.3. On (0 C nnslr’nrional Reform

The first steps towards such a stncture actually preceded accession and

were simultaneously its logical precondition: ()n 22 July 1990 the

Vol kskamer passed with a two-thirds najority the Constitutional Act for

the Creation of Liinder in the German Denocratic Republic
(Ldndercinfiihrungsgeselz - LEG.’3 Wth the exception of nore or |ess

margi nal alterations in territories and nanes it plainly r& nstituted the five
Lander which had been represented in thc L(imer/mmtr of the GDR
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, . e.t-

(conparable to the Bundcsrat) up to 1952: Meckl enbur g- Vor pommrer n

(fornmerly Meckl enburg).’9 Brandenburg. Saxony-Anhalt. Saxony and

Thuringia, while giving "rights of a Land" (Landesbefugni ssel to East
Berlin. At the same tinme. the Act nade it clear that "the state territory of
the GDRis indivisible" & LEG. thus elimnating the danger of separate
accessions to the Federal Republic the debate on which had previously been
noot ed and had resulted in much confusion in the di scussions on accession
as such!0 The legally rather strange construction of the Act. however.
consisted in the fact that the Lc’z’' nder were (re-)created "as of 4 Cctober
1990". when the first free elections for their legislatures were to be held
si mul taneously. On 3 Cctober 1990 then. when accession of the GDR cane

into effect under Article 23 of the Basic Law. the Ldnder naned in the
Treaty of Unification (Article 1 EV) were neither legally nor factually as
yet in existence although they became "Lander of the Federal Republic of
Germany" on that day. In accordance with $3 LEG they constituted their

| egi sl ati ve and executive organs not earlier than during the course of
Noverber 1990. so that for a transitional period they had to be represented
in the Bundesrat by prelimnary Plenipotentiaries who acted in an advisory
capacity without voting rights (Article 43 EV)

By Decenber 1990. however. all the necessary constitutional steps for

their full reconstitution had been taken and. in particular. their Mnister-
Presidents had all been elected. This had two inplications of ngjor

i mportance: Firstly. fromthen on each of the new Lander could and can
claimany of the rights established in favour of the CGDR or of any of
thensel ves by the Treaty of Unification (Article 44 EV). Secondly - and
presently nore relevant for constitutional reform- their representatives
were all able to participate in the First all-German Conference of Mnister-
Presidcnts after unification held in Miunich on 20 and 2|1 Decenber 1990.

3 .1.4. The Bundesra! C onmissinn for C onstitulional Reform

This conference i nmedi ately took the opportunity of instnmentnlizing

the process of revising the Basic Law fromthe Liimcr side which had been
initiated by Article 5 EV: It recommended to the Gawverments of all the
now si xteen Ldndcr that they should convene a Bum cxrm Conmi ssion for
Constitutional Refurmwhich was to be concerned prinmarily. but not
exclusively. with the federal aspects of anmendnents to the Basic Law.
However.this Conmm ssion did not come into existence until 19 April 1991
after the Bundesra! had resolved on it according to the recommendati ons of
the Mnistcr-Presidents on 1 March 1991.31 Its deliberations began with the
creation of two Working Conmittees to prepare suggestions in the fields of:
- "the strengthening of federalismin Gennany and (|) Europe";

- and all other anendnments to the Basic Law presently under di scussion

The terms of reference of the Conmission do not. however. include "the
presentation of a report for the further devel opment of the financia
constitution”. as this area has been reserved to either a | ater devolution of
responsibility by the Bundcsra! to the Comm ssion or to a specialized body
still to be set up .

Up to the end of 1991 the Working Conmittee on the strengthening of
federalismnet five times, while the other one sat six tines. On 17 Cctober
1991 they presented their provisional results to the Comrission inits
second (but first public) session22 which led to the passing of
recomendations in two partial fields. both of themin the area of federa
reform

- inthe field of international relations. a revision of Article 24 of the
Basi ¢ Law was suggested aining at a substantially stronger constitutiona
position of L(z' nder and Bundesral in matters concerning the European
Conmuni ty; 23

- inthe field of legislation, several functional inprovenments in the
procedures in favour of the Bundesra! and the state legislatures were ’
clainmed within the scope of Articles 76.77.79.80 and 83 of the Basic Law 4
The essential details of both groups of suggestions will be referred to
further below (in puns 3.3.3 and 4.2).
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3.1.5 Organi zation of Constitutional Reformby the Bundeslag jointly with

t he Bundesr at

VWi | e, nonet hel ess. the Bundesrat thus at |east started work on
constitutional reformwith a clear preference for n revision of the Basic
Law by the |l eglslutlve bodles thenselves. at a fulrly curly date. the old
controversy on the creation of sone kind of an assenbl ee constituante stil
lingered on in the plenary debate of the Bundesng on the natter on 14 My
[991. It was based on a motion tabled by the SPD Parlianmentary Fraction to
the effect that a "Constitutional Council"” (Verfassungsrat) be sumobned by
the Federal Assenbly (nornmally only entrusted with the task of electing the
Federal President) consisting of 120 nmenbers from"all wal ks of public

life" who need not be nenbers of either Bundestag or Bundesrat,

According to this notion,35 their task was to be the discussion of al
suggestions and drafts hitherto introduced into public debate and "to present
a suggestion to Bundestag and Bundcsrat on this basis. As expected even by
the initiators thensel ves. however. the notion was sent to the Council of

El ders to be considered there together with a notion of the parties of the
governing coalition in favour of a Constitutional Committee.26 On the |ines
of that motion. this Conmittee was to consist of sixteen nenbers each from
Bundesnmg and Bundesrat with the function of deliberating and presenting
drafts on the range of constitutional reformas set out in Article 5 EV.
After | engthy negotiations about the conposition of a joint body of
Bundestag and Bundesrat in and between the Bundeslag’'s parlianentary
fractions. in its steering conmttee (the Council of Elders), between that
body and its equival ent on the Bundesrar’s side (the Permanent Advisory
Council) and between nunerous Ldnder cabinets and their state |egislatures.
who clained the right of participation. decisions were finally arrived at in
the Bundestag on 28 Novenber 1991 Z7 and in the Btndesrat on the

foll owing day". A Joint Constitutional Conmm ssion was set up by identica
resol uti ons of both Houses?) to consist of 32 nenbers of each of them

Each of the 16 Ldnder now sends two of its’ Bum csrat menbers. while the

equi val ent number of 32 Bundesng commi ssioners is divided up

proportionally between the parlianentary fractionsl 0 (including one seat
each for the two fractions too small for proportional representation, but
enjoying the special privileges conferred by a recent judgenent of the
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Federal Constitutional Court.31 Wth this result. the demand of the state

| egi slatures for participation was finally turned down under their heavy
protest but in conpliance with Article 5 of the Treaty of Unification. which
had entrusted the task of constitutional revision to "the |egislative bodies of
the united Germany" and by doing so had ruled out the state legislatures in
favour of the Btndesra! (and thus cabinet) nmenbers on the Lander side.
Nevertheless. there will be political co-ordinating bodies surrounding the
Joint Commi ssion on party level conprising | eading representatives of the
political groups within the state |egislatures.

Wth and within this rather intricate franework. the Joint Conm ssion

began work on 16 January 1992 - i.e. after a valuable part of the two-year
time-span of time recomrended by the Treaty of Unification had been | ost
through organi zati onal controversies. This nmeant that the resol utions setting
up the Comm ssion had to extend the deadline for report until the 31 March
1993. In order to fit in its own reconmendations properly into the

del i berations of the joint conm ssion. the Bindesral Comm ssion for
Constitutional Reformthus intends to ternminate its work by April 1992.

The incorporation of the Bundesral proposals into the proceedings of the
Joint Conmission as well as the task of co-ordinating the entire field of
reformwith the state legislatures on the party levels. therefore. still remains
to be done. However. these procedural questions could be considered to be
relatively trivial

The problens of actual substantive reforns would seemto be far nore
difficult to solve. These problens. in so far as they inpinge on the federa

system will be explored in the follow ng sections.
3.2. Territorial Reformand the "Uniformty of Living
St andar ds”

From t he begi nnings of the Federal Republic doubts about the ability of

all of the L(imcr - whose size and resources vary greatly - to fulfil their
political and economic functions adequately and to ensure a uniformty of
living standards frequently led to pressure for reform
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J.2.1. Up to Unification

After the failure of a first comrission on territorial reformset up by
Adenauer in 1951 (which reported in |1955) two reform conm ssions were

created during WIlly Brandt’s Chancellorship in the early 19705 to | ook at
both of these problem areas: the Federal Governnent Comni ssion on the
Reor gani zati on of the Federal Territory. the so-callcd Ernst Comm ssion

whi ch sat from 1970 to 1972 and reported to the Chancellor in 1973. and

the Parliamentary Comm ssion of Inquiry on Constitutional Reform which

was set up in 1970. was reinstituted after the general elections in |972. and
which reported to the Biuulcsrag in |976. These conm ssions submtted far-
reachi ng reconmendations with regard to decreasing the nunber of the

Lt'i nder (Ernst Conmission) and to introducing a joint federal and Lander
framewor k system of planning which was neant to enable the Federation to

guar ant ee equi val ence of |iving conditions (Conm ssion of |Inquiry).

However, due to a conbination of adverse political circunstances. none of
these recomendati ons could be inpl enent ed.

So the problens which notivated the recommendations for reformin the

19705 still await resolution. In particular. the working rel ati onshi ps between
the executive branches of Bum and Lander are too conplex and too dense

in sone areas. This limts the transparency of Bund-Ldnder relations as far
as the general public is concentd and tends to undenni ne the autonony and
responsibility of the Land legislatures. It is also evident that the dense
net wor k of Bund-Ldnder relations allows the Federation to interfere in

many areas which are constitutionally the domain of the Liz nder by the nere
i mpact of its 'golden lead’ . This neans that in the field of co-financing it
feels invited. and in many instances even conpelled to do so by the fact that
some of the Lander are not in the position to offer their proper share in the
task of guaranteeing equivalent living standards. Sone critics of the system
have gone as far as to say in this respect that the step has been taken froma
cooperative to :t cnrruptivc federalismas the conditions of cn-financing hy
the federation naturally tend to be dictated by the federal side all the nore
strongly in direct proportion to the econom ¢ weakness of the recipients On
the Lander si de.

Even if we ignore this rather provocative fornulation of the problem

the fact renains that the present shape of Gennan federalismltas led to the
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par adox where the constitutional requirement to guarantee equivalent living
standards is faced by the fact that the performance of the individual Lander
in achieving this goal is clearly uneven. The reason for this paradox lies in
the preservation of a Lander comunity. whose nenbers are grossly

unequal |y equi pped. in terns of territorial. financial and admnistrative
capacity. to fulfill that goal. The inequalities in the abilities of the Lander
performng their constitutional roles and. nore generally. the relatively

| arge nunber of Lt'indcr on a relatively small territory would seemto cal

for a reduction in their nunber conbined with an inprovenment in the

bal ance between them both individually. as conpared with each other, and
collectively between them and thc Bund. Refoms in this field would thus
substantially enhance the political vitality and economi c productivity of the
systemas a whole. It would also slimthe necessary machi nery of Bund-
Lijnder relations. would make the system nore transparent and | eave nore
room for autononous and responsi bl e parlianentary dccision-making in the
Lander. Even the failure of the reforminitiatives of the 1970s and the
dilution of Article 29 ofthe Basic lawin 1976 (when the original obligation
of the Band to reformthe size and nunber of the L(imcr was changed into

a nmere option to do so) have. therefore. not abolished the underlying ratio

| egi spf the constitutional demand for conparability. This would seemto be
underlined by the various (but up to now rather ineffective) attenpts at
coordi nation between the city-states of Hanburg and Brenen and their

nei ghbouring Lander. Schl eswi g-Hol stein and Lower Saxony. in the north

of the Federal Republic. These parts of the federation in particular wll
hardly survive in the long run in their present organisational formw thout
some kind of federal territorial reform The same applies to Rhinel and-

Pal ati nate and the Saarland as well to the Rhine-Miin and the Rhinc-Neckar
regi ons. where densely popul ated and highly industrialised urban areas are
cut into several parts by state borders.

3.2.2. During Unification

This then. was the situation which existed prior to the process of
unification in 1990. In its earlier stages, when the re-institution of Lander
in the GDR began to be discussed. suggestions were submitted to the so-

call ed Round Table in East Berlin by a Goverment Conmi ssion for the
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Preparation and the Carrying out of Adm nistrative Reform which provided
for an alternative to the re-creation of the old five Ldndcr by suggesting the
establ i shnent of only four Lander (by dividing Saxony-Anhalt between

Br andenburg and Saxony). Discussions originating in the Federal Republic
itself also included proposals to anal ganmate Schl eswi g- Hol stein and

Hanburg wi th Meckl enbur g- Vor pormem and Hesse with Thuringia. The

nost intensive debate of all concerned an anal gamati on of the urban areas
of Berlin with the surroundi ng Land of Brandenburg. either in conjunction
with or following a re-unification of East and West Berlin. Conpared wth
such projects. which would have all resulted in a dimnution of the nunber
of former and/or existing Ldndcr ideas suggesting the opposite such as the
creation of new city-states in Rostock and Leipzig were short-1lived.
However, under the pressure of time in the accel erating process of
accession. nothing came out of any such scheme. It was felt that in order to
restore Lander as such as the basis for any inplenentation of a federa
system one should for the time being quickly return to the traditiona
structures while leaving their preservation or reformopen to later action
This resulted in the re-instituting of the five Ld nder by the LEG

Still. the debate in the East had re-stinmulated the topic in the West as
well. In a bold attenpt to strike at the root of the problem the Federa

M nister of the Interior32 included the idea of reshaping Article 29 of the
Basic Law into a better workable procedure for the reform of Lander
boundaries in his first working draft for the Treaty of Unification of 13
June 1990. Wthin this concept, a sinpler and | ess plebiscitary method of
ref orm conbi ned with a trcaty-making option for nei ghbouring Lander

wi shing to amal gamate was to be part of the package’ of constitutiona
amendments enbodied in the Treaty of Unification itsell’.33 This highly
constructive i dea. however, becanme a victimof La"nder participation in the
uni fication process: As the Federal Mnister had nmade it clear that he woul d
only pursue the plan any further, if the existing community of Ldm cr

woul d go along with it. he had. naturally. asked for trouble. The smal
states. in particular |3rcrmen.:tnd the Saarland. objected "in due course" and
the project was killed before it had even been fully bom as the bigger states
were unwilling to spark a controversy in the Lt’imcr canp on this matter.
They were even indul gent enough towards their smallest hrcthrcn to consent
to a Bundesra! resolution tabled in cormttee by Brenen which denmanded
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in effect than the present unworkable shape of Article 29 should be left
unchanged forever.34 In the debate on this resolution. however. a
representative of one of them (Dr. Wallnann, M nister-President of Hesse)
clearly warned Brenmen not to take this consent too scriously35 as it had
been gi ven under the extraordinary conditions of the need for speed in the
process of wunification. This process. then. passed by without its idea
opportunities for territorial reform having been seized.

3.2.3. After Unficarion

Nevertheless. it did | eave behind one remarkabl e anchor for the problem

to be picked up again after the conpletion of unity: The second of the fields
enunerated for constitutional reformin Article 5 of the Treaty of
Unification is the examnation of "the possibility of territorial reformfor
the Berlin-Brandenburg area deviating fromthe rules of Anicle 29 of the
Basi ¢ Law by agreenent of the L(iua er concerned".36 This provision can
certainly not be sinmply neglected. If it were to be inplenented in an

amal gamati on of the twoLdnder, then a signalling precedent would be

created touching on the future of the only two city-statcs. Hanburg and
Bremen. which would then remain. This might well. in time. get the train
goi ng as the further existence of these two anachroni sns despite the
abolition of the third would then hardly be defendabl e much | onger
Negoti ati ons between Berlin and Brandenburg. in which Berlin seens to

be the driving force. are on their way already. They include proposals for
an anendnment to the Basic Law (Article 118) aim ng at a special procedure
for territorial re-organization in this area based on agreenment between the
Ld’ nder concerned (as in the previous case of re-organisation in the South
West - now Baden-thrttenmberg - in 1951). It remains to be seen whet her

or not the Joint Constitutional Conm ssion of Bntdcstag and Bundesrm wil |

wi den the scope of its deliberations fromhere to a reformof the genera
procedural rules for territorial reformin Article 29 of the Basic Law. in
the Bntdcsrm Conmi ssion for Constitutional Reformit was. remarkably
enough. the initiative of one of the new Lander which brought the matter on
the agenda: Saxony denmanded that these rules should be reshaped into an
oper abl e concept."
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Al in all. the accession of the new Lander to the federal system has.

i ndeed. made the solution of the territorial problemeven nore urgent than
it had al ready been before unification

- The nunber of federal units in the new Germany now total s sixteen.

This would seemtoo high to secure an effectively functioning federa
systemin the long run within the relatively small territory even a united
Germany represents (certainly conpared to other successful federal systens
like the USA. Canada. Brazil or Australia). That applies all the nore so
since the popul ation density and, consequently. the degree of regiona

i nt erdependence. is on average nmuch higher in Germany than in the other
federal states mentioned above.

- BEven if we | eave aside such cross-country conparisons. the double
structure of the 'Wwole State’ and the 'Federal State’ in Germany wl |
scarcely be able to fulfill its functions either in an efficient or in a
denocratically transparent manner if it were to consist permanently of

si xteen Lander al ongside the enlarged Federation. As was shown earlier. the
exi sting systemin the Federal Republic alone is already facing very strong
criticismbecause of its conplexity and inpenetrability to the public eye.

- Further. if the Lr’indcr as a whole. and in particul ar those
(re-)established in the GDR. wish to maintain and even enlarge their share
of deci sion-nmaking in European Conmmunity matters at both the federal and
EC levels. they will have to secure not only their collective ability. but also
their individual administrative capacity to do so. Present doubts about the
ability of the West Gernan Lander to nmeet this chall enge woul d be
multiplied if too many relatively weak units were added to the systemfor a
| onger time.

- Much the same applies with regard to the internal ability of the federa
systemto achieve and naintain intra-regional and inter-regiona
equilibriumw thin and between its conponent parts. The difficulties

al ready experienced in the 'old Federal Republic in providing for

equi val ent living standards have al ready been nassively exacerbated by the
process of economc reconstruction in the East. They will tend to be
enhanced by the fact that the nunmber of weak and very weak units in the
system has becone too | arge.
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- The need for territcrial reformhas becone even nore inperative if

one considers the fact that sone of the Lauder boundaries represent severe
i rpedi ments to intra-regi onal cooperation by cutting across densely

popul ated and economically strongly interlinked areas in no | ess than now
five parts of the Federation. i.e. in the urban regi ons of Hanburg. Brenen
tmd (united) Berlin us well as in the thine-Mtin and Rhincl Nceknr regions.
3.3. Functional Reformand the "Strengthening of Federalisnt

Though for all of these reasons territorial reformwould obviously

appear to be the fundanental prerequisite for a ’strengthening of
federalism in Germany. this notion has al nost conme to be occupied by a
multiplicity of postulates related mainly to the functional division of

| egi sl ative powers between Buml and Ld ndcr and to the procedural position
of the Bundesrar in |egislation. Because of their multiplicity it would not be
possi ble to discuss themhere in their substances and on their nmerits in any
detail. It rmust. therefore, be sufficient to recount their main topics up to.
during and after unification

3.3.1. Up to Unification

The Parlianmentary (Bundextag) Conm ssion of Inquiry on Constitutiona

Ref orm of 1970 to 1976 has al ready been nmentioned in connection with its
suggestions on a joint federal and Ld nder framework-system of planning.

whi ch began to be drawn up at the same tinme as did the schemes of the

Er nst Conmi ssion on the Reorganization of the Federal Territory.3ll In the
functional field as described above. that Comm ssion of Inquiry mainly
suggested the foll owi ng neasures: 39

- The catal ogues of concurrent powers of the Federation for full-scale

and for framework | egislation should be conbined and the Federati on

shoul d have power to legislate within them if and inasmuch as uniform
federal law is necessary.

- In favour of the Lander the so-culled |Iclause of need
(Becdtirfnis/t'lausell for the evaluation of a necessity for concurrent
legislation in Article 72 of the Basic Law should be defined nmore clearly
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and concretely with regard to its subject nmatter as well as to any single | ega
normand its intensity of regulation.

- The legislatures of the Lc’inder should have access to the new field of
filling in federal framework |egislation in cases in which the new cl ause of
need | eads to the result that such framework | egislation is sufficient.

- The Federal Constitutional Court (which has hitherto regarded the
utilization of the clause of need as a political question) should have
addi ti onal powers and obligations in this field in order to protect effectively
the |l egislative domai ns of the Lander

- Future Federal Acts in the areas which lay hitherto in the field of
framework | egislation should be subject to Bundesra! consent if they touch
upon Ldnder interests particularly strongly.

- In cases of anendnents to the Basic Law. the |egislatures of the Ldnder
shoul d have an inproved chance to give political though not I|egally binding
recomendations to their state governments regarding the use of the
executive's vote in the Bundesrar. For this purpose the span of tinme within
whi ch the Bundesra! has to cast its first vote on a bill should be prol onged
fromsix weeks to three nonths as the bill concerns constitutiona

amendnent s.

None of these reconmendations came to be put into effect.

3.3.2. During Unification

During the process of unification the "ol d" Lander were. therefore.

eager to seize the opportunity of revitalizing these suggestions in their
essence and to add other denmands which they felt had beconme necessary in

the nmeantime between 1976 and 1990. A new catal ogue of postul ates was
enmbodi ed in a docunent called "Conerstones of the L(indcr for a Federa
Structure in Unified Germany". 40 whi ch was resol ved upon by the

Conference of the Heads of L(imrr Cabinet Ofices on 5 July 1990 and then
endorsed by the Mnistcr-Prcsidents. "Exprcssly referring to the
recomrendati ons of the Commission of Inquiry in 1976, it stresses the
necessity for a new clause of need regardi ng concurrent |egislation
Furthernore. it demands a full scale exam nation of all catal ogues for the

di stribution of legislative powers in the Basic Law "with the object of
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strengthening the legislative powers of the Lander". Al so. uall Federal Acts
which are to be executed by the Lander or are connected wth consequences

of costs for the Lander. should be subject to the consent of the Bundesrat."
Finally in this field. the docunent states generally that the short spans of
time for the Bundesrar’s votes on bills dimnish it’s constitutional rights in
cases of lengthy |egislative proposals and shoul d. therefore. be prol onged on
Bundesrat denand.

3.3.3. After Unification

After unification had taken place. these 'Conerstones’ were repeated by
resolution of the first all-Gernman Conference of Mnister-Presidents in

Muni ch on 20 and 2|l Decenber 1990 which has al ready been nentioned.

They were thus al so adopted by the Heads of Governnents of the new

Ldnder. Sinultaneously. they were nmade the basis of that Conference’s
recomendati on to set up the Bundesra! Commission for Constitutiona

Reform in whose terms of reference they were later also included by the
Bundcsral itself. The Comm ssion. when instituting its Wrking Conmittees

on 19 April 199l. even w dened these ternms of reference by ordering the
additional examination of also "the need of Bmidcsrar consent in all cases in
whi ch the execution of federal lawis a matter for the Lander either within
their own responsibility or as agents of the Federation."4’

Meanwhi | e. the Bundesrat Conmm ssion for Constitutional Reform has

al ready submitted substantive functional proposals in the field of |egislative
procedure. These are ained in particular at prolonging the deadlines for
Bundesrat decisions (partly also favouring the state |egislatures). the
introduction of a first reading in that chanmber of bills initiated in the
Bundesl ag. an obligation of the Bundesng to decide in due tine on bills
initiated by the Bundesrat. a strengthening of the Bum esrat’s position in
the procedure of mediation, and - |ast but not |east - at an extension of the
need for the Btnrlesral’s consent on legislation to all Federal Acts which are
to be executed by the Lander either under their own responsibility or in
their capacity as agents acting on behal f of the Federation. 42
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3.4. Financial Reformand the "Gol den Lead"

In the opening remarks of this paper it was enphasized that a description

of the financial procedures and arrangenments in German federalism would
initself necessitate a paper of its own in order to explain why the

di stribution of financial resources in Gernmany results in what might be
called a 'federalismby negotiation’. For an analysis of the working
stnctures as such this can and nmust be held valid without restriction. For a
depiction of the scope of constitutional reforns under discussion. which
natural ly touch closely upon the shape of the working structures. it wll.
nevert hel ess. be necessary to hint at |least at sone of the crucial problens in
this field. too. The followi ng section will. therefore. be confined to such
hi nt s.

3.4.1. Up to Unification

The status quo in this area is marked by five characteristics:

- The basic (theoretical) rule is that Buml and Lrimcr *shall be

aut ononmous and i ndependent of each other in their budget managenent’. but
that they shall on the other hand i have due regard to the requirenents of
overall economic cquilibrium (Article 109. Sections 1 and 2 of the Basic
Law) .

- Inland revenue is divided between Bund, Ldnder and |ocal authorities
according to a m xed system of both separate and shared taxes: Wthin the
separate el ements. the revenue raised fromtaxes specifically enunerated in
the constitution goes to either Buml or Lander: Much nore inportant than
these. however. are the shared taxes. O these. incone and corporation taxes
(anmounting to approximately 45 per cent of all inland revenue) are shared
hal f and hal f between the Federation and the Lander (in the case of incone
tax after deduction of IS per cent |’ or’local governnent bodies). Most

i mportant for the working of the systemis-the role of the val ue-addcd tax
(VAT) as the second of the big shared taxes. Its revenue is divided between
Bum and L(imcr at varying rates of. on average. 60:40 (currently 65:35) in
favour of the Federation. These rates are. however. not fixed in the
constitution (as in the case of inconme and corporation tax) but have to be
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negoti at ed anew approxi mately every second year in order to be fixed then
by a Federal Act needi ng Bundesrat consent (Article |06 of the Basic Law).

- This nechani sm of regular nodification is all the nmore necessary as
Federal Acts giving financial grants to individuals or corporations

(Cel dl ei stmmgsgesel ze des Bundesl are by no neans necessarily financed at

the cost of the Federation. On the contrary. their costs are frequently to be
net predom nantly by the Lander, so that the effects of new | egislation of
this kind have to be ironed out.

- Apart fromthese corrections. a highly intricate systemof financia
adjustrment tries to distribute the burdens equally while at the sanme tinme
bei ng bound by constitutional principle not to equalize all of the Lander
conpletely in order to maintain their individual financial responsibility as
wel |l as their conpetition anong each other. This systemworks in five steps:
a vertical and a horizontal adjustnent of incone and corporation tax
revenue. a horizontal adjustnent of taxable capacity relating to VAT, :1
hori zontal adjustment of financial capacity concerning the sumtotal of
revenue going to each of the Lander individually and finally vertical -
addi ti onal paynments of the Federation (Bundescrgdn: ungs: uwci sungcn) to

the financially weak Lander (Article 107 of the Basic Law).

- Added to the so-called financial constitution in 1969. the Joint Tasks
with co-financing by the Federation were neant to have an additiona

advant age of financial adjustment. Because of their effects of mixed policy-
maki ng (Polirikverjleclttung) and. even nore so. because they tend to give
to the Federation a substantive power of the "CGolden Lead" in offering co-
Fi nance. they have. however. since been criticized frequently (Articles 9la.
91b and | 04a of the Basic Law).

3.4.2. During Unification

During the process of reunification the "Contrstones"” of 5 July 1990

poi nted out the defects of the system by demanding in particul ar

- "powerful Lander as sustainers of a viable federalisni (in that they
clearly referred also to territorial reformand hence were pronptly
objected to by Bremen and the Saarland. who interpreted this postulate as
concerning the financial constitution only):
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- the "abolition of econom c and social disparities”;

- adjustments on the basis of objectivized criteria related to measured

needs of the La’ nder

- the consideration of legislative powers for the Lander to raise

substantial revenues of their own;

- a coincidence of legislative power and responsibility for the financia
consequences of legislation (relating to Article 104a. Section 3 of the Basic
Law) :

- and alterations in the systemof the Joint Tasks and of m xed fi nancing

in general. aimng at a clear separation of functions and going along with a
strengt hening of the financial capacities of the Liinder

Besi des raising these postulates of principle. the old Lander were

under st andabl y anxi ous not to be overburdened by the incal cul abl e costs of
unification itself. For this reason. they insisted that their financial share in it
should be limted by their contributions to a newy created Fund for

German Unity in the formof interest rates partially paid by themfor |oans

taken on the capital nmarket as the substance of that fund. Wen it becane

obvi ous. however. that the neans of the fund together with federal financia

aid woul d not be sufficient to nmeet the needs of the L(imcr acceding to the
Federal Republic. the old Liindcr pressed for limtations in the participation

of the new Ldndcr in the traditional system of revenue sharing and financia
adjustrments. This resulted in highly conplicated tenporary exenptions

fromsuch participation in Anicle 7 of the Treaty of Unification

3.4.3. After Unntatirm

After unity had been achi eved. however. pressure grew strongly on the

Eastern side for a revision of these regulations. Beginning with intricate
negoti ati ons between Eastern and Westem Heads of Ldnder CGovernnents at

the Mnister-Prcsidents’ Conference of Munich in Decenber 1990 and

leading to a formal agreenment of the sane body on 28 February |99

(which was signed in Joint Conference with the Federal Chancellor). this

process of revision brought about the result that the exenptions from

revenue sharing in the Field of VAT were renoved as of 1 January 1991 .
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Even with this result. however. it seens certain that the financia

constitution will. for a long time have to offer massive subsidies to the new

East Geman Lander. While this problem has | ong been recognized. it
nevert hel ess incorporates considerabl e dangers for the devel opnent of the t
federal systemin the next few years. in short. the |longer the tine-span of
the need for massive financial redistribution. the nmore the Band will have |
the opportunity to enploy its Financial 'golden | ead’ and thereby to increase
its intervention in areas which are. constitutionally at |east. responsibilities .
of the Lc’inder. Mreover. the larger the nunmber of "needy" Lander. the
stronger will be the inpact of the "golden | ead" on the federal systemas a
whol e. This could introduce a prol onged period of centralization in Gernan
federalismsuch as happened in the years follow ng the foundation of the
Federal Republic through to the financial reforns of 1966 to 1969.
Constitutional safeguards agai nst abuses of the 'golden lead” wll thus
primarily have to be included anpng the revisions of the Basic Law. As
partly indicated in the "Cornerstoncs". these safeguards could include
constitutional definitions of the Financial needs of poorer Lander in order to
save them from having to negotiate away autonony in return for financia

I rewards’. They could also include the abolition. or at |east nodification of
the present rule that the Federation can pass |egislation which inposes
financial burdens upon the Lander with the consent of only a sinple

majority in the Bundcsrat. Some nodification of the majority needed there

for measures like this could al so act as an additional protection not only for
the poorer Lander but also of the Liz' ndcr conmunity as a whol e agai nst the
encroachment of the Bund.

Regardi ng the necessary steps both in territorial and in financial reform
together. the effect of not taking themin due course could well be that

i nstead of a "strengthening of federalism there would be a gradual. if not
accel erating abolition of it in favour of a clearly centralized systemin
subst ance though not in appearance.

3.5. Party Strength, Liinder Votes and the "Abuse of the

Bundesrat "

Criticismof another problemfield. the frequency and scal e of party-
political influence within the German federal structure. also has a lung
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hi story. Such criticismfocuses on the notion that legitinate regiona
interests. constitutional institutions (such as the Mediation Commttee) and
the role of adm nistrative experience in the |egislative process tend to be
deformed or eroded by the sonetinmes m splaced use of party pressure.

3.5.1. Up to Unification

During the period of the Social-Liberal coalition from 1969 to 1982.

when the SPD-FDP majority in the Bundeslag was countered by a Bundesral

domi nat ed t hroughout the entire time-span by CDU CSU-| ed Lander, this

was a highly controversial and nmuch debated matter. The political and
constitutional discussion focussed around the fact that the conservative
majority in the Bundesrat very frequently (and. in the eyes of many
observers. excessively) called upon the powers of the Conmmittee of

Medi ation to alter or even bl ock decisions of the Bundeslag. During this
period. the Mediation Comrmittee was convened at the request of the

Bundesra! 213 tinmes and the consent of the Bundesra! to federal bills was

wi thhel d 43 times. The picture has changed substantially since 1982. when
the CDUCSU. in coalition with the FDP. regained the majority in both

houses. Since then until 2 June 1990, when the majority in the federa
chanmber changed for a short tine (see below). the Bundesrar has only
demanded the convention of the Mediation Comrittee on seven occasi ons

and there was no refusal of consent to federal bills.

Nonet hel ess. there have. of course. been vital conflicts between federa

and regional interests since 1982. such as. for instance. those arising from
the various financial inplications the Tax Reform Act 1990 has had for the
Ldnder. However. these conflicts were no |onger resolved in the Cormttee

of Medi ation. although this is the institution created by the Basic Law for
that purpose. Instead. the practice was devel oped of ’coordinating them

away behi nd cl osed doors’ in special and non-public neetings of the

CDU/ CSU Lander with top-lcvel representatives of the Federa

CGovernment. This resulted in a certain erosion in public awareness of the
needs of federalismas distinct fromthose of the political panics.

VWil e the controversies during the period of 1969 to 1982 centred in the
accusation that the Bundesrat was being abused for the purposes of

opposition in the Bundestag. conplaints after 1982 concentrated on the |ack
of consultation with the SPD-1ed Lander and. consequently. the political and
financial injustice being done to them Such conplaints were particularly
nunerous and strong when the conbined effects of the Tax Reform Act!

1990 and the need for reconstructions in the financial arrangenents between !
Bund and Ld' nder (stemming from a judgenent of the Federal Constitutional E
Court) led to the passage of an Act on stnttural aid for the economically 1
weaker parts of the Lander community. It was obvious that this Act clearly 3
di scri m nated agai nst those econom cally weak Lander who were gover ned

by SPD-|1 ed cabinets. while privileging in particular Lower Saxony (then led’
by a CDU FDP coalition) in reward for its consent to the Tax Reform Act

1990 whi ch woul d have foundered w thout that state’'s votes.

3.5.2 . In Unification

Wil e unification was already on its way. however. the conservative

majority in the Bundesra! was lost for the first time since 1949 when on 22 1
June 1990 a Soci al Denocrat M nister-President of Lower Saxony (Gerhard
Schroder) took his seat in the chanber. after the CDU and the Liberals had
lost in the state elections there in May. Under the national pressures of

uni fication. however. party differences tended to be pushed aside to a
consi derabl e extent in favour of nore |ong-tenn cal cul ations during the
nont hs i nrediately after the change of thc Bundcsral mgjority.

As a result of this. quite a different majority problemall of a sudden
governed the scene: The large Liinder had di scovered that after accession of
the states still to be created in the GDR they would [ ose their onc-third
mnority of votes in thc Bundesral which had hitherto enabl ed themto bl ock
constitutional anmendnents which they did not favour. Considering the
burdens of economic disaster in the GDR and the financial consequences
arising fromthemfor both Band and Ldnder. such amendrments had to be
feared. Several schenmes were. therefore. devel oped mainly by Baden-
Wirttenberg. Bavaria and North Rhinc-Wstphalier in order to draft a

new system for the distribution of votes in the Bunrlcsrut.

Up to date then. the | argest nunber of votes was 5 for all states having
nore than 6 million inhabitants irrespective of their popul ati on nunbers
beyond that [inmit. Thus North Rhine-Wstphalia with 7. Bavaria with I1.1].
Baden-Wirttenberg with 9.5 and Lower Saxony with 7.2 mllion each hau
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this maxi mum of 5 votes. ampbunting to 20 out of a total of 45 (including
Berlin whose 4 votes had only just been admitted to full scal e-use by the
wai ver of the Allied Powers’ reserved rights).

In an enl arged Bundesrat that woul d not have been one-third of the

votes. After intense consultation and negotiati on between the Ldnder and in
the conmmittees. the Bundesrar on 24 August 1990 resolved on a notion for

an anendment to Article 51 of the Basic Lawto the effect that in future up
to 2m there should be 3. from2 to 3m 4. from3 to 5m 5. from5 to 7m

6. from7 to 12m 7 and above |2m inhabitants 8 votes.M This woul d have
sufficiently secured the obstructive mnority of one-third in the case of
constitutional amendments al so after accession of the new Lc’z' nder with a
sumof 29 for the "Big Four" within a sumtotal of 79. However. only five
days | ater on 29 August the whol e troubl esone scheme was overthrown in a
Conference of the Chancellor with the Mnister-Presidcnts on the draft of
the Treaty on Unification after objections had been raised against it from
the side of the GDR The result was that a clause was enbodi ed in that
Treaty (Article 4. No. 3) to the effect that Article SI of the Basic Law was
amended by the Treaty itself.

3.5.3. After Unification

Thi s anendment now rul es since accession of the five new L(z ndcr that

while states between 6 and 7m (of which there are none at present) have
five votes as before. any of themover 7m inhabitants have 6 votes
irrespective of their further size in population. Again with 24 out of 68 this
| eaves one-third for the "Big Four". so that the reason for the manoeuvre
can only be found in enotional reservations of the new Lander (then not

even yet in existence) against a too visibly strong role of the Four

Al t hough another alteration of Article 51 seens hardly likely in the
upcom ng constitutional revision after all that bargaining, it remains a pity
that the chance was not seized to adapt voting strengths in the Ilunrlcsral to
nore pl ausi bl e standards of reasoning and’ proportionalization. Considering
the inportance of thc Bundnrar in conpetition and not rarcly even in
confrontation with the fully proportionally elected Bundcstag, it would have
been worthwhile to draft a voting system which woul d have better
corresponded to denocratic standards and which woul d not have been so
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wi del y open to accusations of being haphazard in its distribution both of
state and party power. A very plain solution neeting such objections could
have been a schenme under whi ch each Land woul d have had one basic vote
expressing its sovereign quality as a state within the Federation (conparable
to the Anerican Senate’'s system) plus one vote each for every two nmillion

i nhabitants (thus remaining within the German tradition of differentiating
between the states). In the new Bundesrar. this would have totalled 63 of

whi ch the "Big Four" woul d have agai n conmanded nore than one-third

with 28. so that their basic requirement would have been fully net while at
the sane tine offering a clear-cut constitutional ratio by nmeans of a
logically duplicable rule. It can hardly be said that such a rule should be
di scernible in the present scheme nor that it should have been enbodied in
the previous one or in any of the forner attenpts to alter it on nere
grounds of retaining specific voting power for any group of states defined
by either size. regional interest or party affiliation.

As regards rel ati ons between voting power and party strength. events

then very soon showed even doubly that political Bundesrat nmjorities are
not to be held forever: As a result of the first free state elections in the
former GDR on |4 Qctober 1990. the SPD-majority only just won in June

was | ost again. However. in consequence of the el ections in Rhineland-

Pal atinate on 21 April 199l it was regained for now cenainly a | onger

period with 37 votes out of 68. The new majority now politically opposed

to the Bundeslag will certainly have to take care that the accusation of
"abusi ng the Bundesrat" for the Bundestag opposition. as raised in the
opposite constellation during the Social-Liberal Coalition. will not be
allowed to apply to their own use of power!5 This will be all the easier
though. as a new groupi ng of genui ne and massive regional interests beyond
party-political affiliation is beginning to organize itself anong the five new
Liindcr, clainmng their share in the struggle for financial and econonmic aid
so desperately needed by all of themjointly.
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3.6. Administrative Aid for the New Liz' nder and the "Burdens of

the Gesantstaat"”

Though only partially touching on the field of potential constitutiona
revision in Bum-Ldm cr relations. nention nust be made here of the

out st andi ng i nportance of adninistrative aid given to the new Lander.

3.6.1. Up to Unification

Before unification cane into sight. there had been virtually no

preparations for the way in which it could be brought into practice should it
happen one uncertain year and day. Although there had been a Federa

Mnistry for Intemal German Relations (or "All-Gernman Questions” as it

was called earlier) ever since 1949 and’ although the two | egislative bodies
had al ways had sel ect conmittees in this Mnistry's field of activities. there
were e.g. only very few lawers and civil servants in the entire Federa
Republi ¢ who had any substantial know edge of |aw and adm ni strative
structures in the GDR Neither were subjects of this kind taught at the
universities to any considerable extent nor had any preparatory steps been
taken in the legal regulations on the civil service which could have been
utilized fromone day to the next in order to neet the needs of a sudden and
massi ve "export" of know edge and experience fromthe Western side.

3.6.2. During Unification

The Lander were the first to realize the need to build up at |east the

nucl eus of working structures for a new adnmnistration. It was clear to them
fromthe end of 1989 that a transfer of the entirely different |egal and

adm ni strative systens of the Federal Republic and its states could not work
unl ess acconpani ed by the sending of both acting and training personnel of
hi gh notivation and qualification as well as in large quantities. For these
and a multiplicity of other reasons they established partnerships with the
districts in the territories of the pre-1952 L(imcr inthe GDRto give aid in
urgent fields like health. transport. housing and environnent. such as for
exanpl e that of Schleswi g-11olstein and Hanburg with the districts of what
was |’ omtcrly Meekl enhurg. Lower Saxony with those of former Saxony-
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Anhal t. North Rhine-Wstphalia with those of |’ onner Brandenburg. Hesse

and Rhi nel and-Pal atinate with those of fornmer Thuringi a. Baden-

Wirttenberg and Bavaria with those of forner Saxony and. of course.

West with East Berlin. Wthin these partnerships several thousand") civi
servants and judges were and still are sent on a voluntary and nostly
prelimnary basis to help first to keep adninistration going and then to
build up new stnttures fromlocal govemrment. Lander mnistries and state

| egislatures to the law courts and specialized adm nistrative agencies. in al
of this. ham onization between the Wstern Lander and the effects of their
neasures on sal ary paynents. regul ations on | eave of absence and the gaps

in their own adm nistrations becanme a fast grow ng problemlong before
accession actually took pl ace.

3.6.3. After Unification

The Federation which had up to then mainly restricted its activities in

this field to the instituting of a coordinating Clearing-Ofice in the Mnistry
of the Interior only reluctantly stepped in after unification had al ready been
achieved. It was nore or |ess conpelled to do so predoninantly for two
reasons: Firstly. the aforementi oned need for hannonization called for
federal action in the form of del egated |egislation concem ng the paynent

of sal aries and expenses. Secondly the increasing economc problens in the
territory of the former GDR were and are closely connected with the fact

that the purchase of land as well as the legal confirmation of |anded
property were and are highly difficult and time-consumnmi ng mainly due to

the lack of trained personnel. It took an appeal of the Federal M nister of
Justice to his colleague in the Finance Department. urging the joint
responsibilities of L(z' nder and 810ch as the "burdens of the Gesantstan' in
this matter. to speed up the train of federal cooperation substantially
together with the Mnister of the Interior. In the Conference of the
Chancellor with the Mnister-Presidcnts of 28 February 1991 the necessary
governmental and | egislative measures were coordi nated. Since then. the

| and registry offices in the new L(inrlcr have been a focus of specia
attention and the financial and career incentives for service in the East in
general have been substantially enhanced (whereas beforehand sone
adnmi ni strators had even lost out). So the "export" of the statute books
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effectuated by the Treaty of Unification is now being nore systematically

i mpl enented by the acconpani nent of those who | earnt and can teach how

to use themand how to build up the working structures belonging to them
Mention should al so be nmade here of the fact that the Bundesrar

Comm ssion for Constitutional Reform has demanded an amendnment to

Article 36 of the Basic Law. which ains to introduce a nore evenly
decentralised | ocation of Federal as well as of European and intenationa
admi ni strative agencies throughout the federal territory. This is particularly
intended to favour the new Lander. Wth the same intention. a joint body of
Bundesl ug and Bundesrat under the rather msleading title of a "Federalism
Conmi ssion" was al so set up in autum 1991 with the sole task of

redi stributing such locations to the advantage of the new L(imler. However.
the need for this Comm ssion (lid not originate in that intention but in the
deci sion of the Bumcslag to make Berlin the future seat of parlianment and
government whi ch necessitated conpensatory neasures for Bonn in

connection with the schemes to nove Federal authorities into the Ldndvr
newy integrated into the Federal Republic.

3.7. Federal Relevance of the Controversy "Il onn versus Berlin"

Article 2 Section | of the Treaty of Unification mics that the "capital of
Germany is Berlin". However. it continues in its second sentence that "the
guestion of the seat of parlianent and govcnment will be decided after the

i npl enentation of the unity of Gernany". Since then. public argunent

about the geographical |ocation of the constitutional organs has been a
nmaj or preoccupati on of the printed and broadcast nedia.

Sone of this argunent. though highly enotional in |large pans. does in

fact touch very rationally and closely on the political viability and the
practical functioning of federalismand its working structures in Germany.
The inplications of the struggle "Bonn versus Berlin" cannot. therefore, be
negl ected as sone kind of an irrelevant vanity contest between the two
cities. although they cannot possibly be reviewed here at full |ength.
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3 7.1 .The Basic F ederal Inplications

The political nucleus of the federal aspects in that controversy is .
enshrined in the question whether or not the size of Berlin and the’
connotati ons connected with that city in German history woul d be

detrinmental to the federal state as it exists today. Wthin this question. one
will certainly have to exclude the imges of the Nazi rule and of the 4
troubl ed years of the Wi mar Republic as being allegedly associated with
Berlin. because such associations would be sinply unfair and there would

al so be plenty of proof to the contrary. Further. and going closer to the
actual federal relevance. it would be incorrect to maintain that Berlin would
al ways dom nate because it had dom nated both the Enpire and the Wi mar
Republic. The reason for its political preponderance then was plainly the
fact that besides and before being the capital of Gennany it was and had
been the capital of Prussia, which by itself - and less through Berlin - mcd
the Reich in the structures of power and the constitution. Today. there is no
Prussia anynore. and. consequently. there is a conpletely different federa
system

However. that al one does not answer both sides of the question. The fact
remai ns that big aggl onerations of popul ati on. of econonic strength and of
cultural concentration tend to overthrow the delicate bal ance of any federa
stncture. if the full political power of the constitutional centre is shifted to
them al ongsi de the existing potential for domination. It was this fact which
kept the Americans. the Canadians. the Australians and al so the Swiss from
leaving or installing their capitals in New York. Montreal or Toronto.
Sydney and Zurich in favour of Washington. OQtawa. Canberra and Bernfi?7
German history did not offer such an opportunity for choice up to the end

of World War Il. but it laid the groundwork for it with the foundation of
the Federal Republic and it does offer it now That chance should not be

m ssed. Instead. it should be recognized and seized all the nore because the
del i cacy of the balance in the German federal systemis already a highly
touchy one as has been shown in its territorial. functional. financial
political and unity-bound problemfields.
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3 .7.2 Needed: A Workable C (may)!
On the other hand. any solution to be found must avoid two other
m stakes: It must tieither be unhistorical nor unworkable. It would be

unhi storical (and. regarding the Treaty of Unification. now even illegal) if
there were no substantial functions of constitutional inpact attached to
Berlin inspite of her title as "capital of Germany". It would be unworkabl e

if the division of functions thus necessary between Bonn and Berlin were to
destroy or substantially inpede the practical functioning of the day-to-day
i nteraction between constitutional organs directly and constantly dependent
on each other.

This nmeans in the first place that "parliament and governnent". so
explicitly and jointly refered to in Article 2 of the Treaty. should not
reasonably be located in different and geographically widely distant cities.
In all of the argunment, this seened to be a generally acknow edged fact. but
politically forceful suggestions to the contrary were made shortly before the
deci sion was taken.M However. if the parliamentary systemrequires such a
joint location of parlianment and govermtnt and if. at the sane tine.its
federal structure demands that the seat of primary power should not be in
the weightier place. then an institutionally bal anced solution could have only
seen Bonn as the seat of Btndcstag and Federal Govemrent. An ensui ng.

wor kabl e and. indeed, very substantial solution for Berlin would have been
in such a concept that besides ranking as the official residence of the Federa
President the city could also have been the plenary seat of the Bundesral. 49
While this woul d have offered no essential difficulties for the functioning of
the system it should have been clear. however. that Burtdesrat committee
proceedi ngs, the nmeetings of its Advisory Council and the work of the

Lander M ssions woul d have had to be continued predom nantly at the seat

of parlianent and govemment because of the constant and cl ose interactions
bet ween these institutions which have been depicted above. For Berlin those
practical necessities could hardly have neant :tuy infringenments on the status
of the capital. Thus the city which for the sake of federalism should not
have been the seat of parlianent and govcntncnt would at the sanme tine

have offered the regular public forumfor federal debate. This may have
appeared to be paradoxical at first sight. but the inclusion of reason in a
paradox is. in fact. not such a rare thing.
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3.7.3. The Decision and (I: F ederal and European |nplications

The deci sion of the Bundestag for Berlin and against Bonn as the future

seat of parlianent and government of 20 June 199150 could well tend to
overthrow the delicate bal ance of the federal structure which has al ready
becorme a highly touchy one anyway as has been shown in the preceding

parts of this paper. Mreover. the political. financial and adm nistrative
capacities of the entire systemto cope with the work | eads inmposed by ;
unification will suffer substantially fromthe intended changes.

The foll owi ng decision of the Bundesrat of 5 July 19915 to stay in Bonn
and to have second thoughts later will require a choice between two

eval uations of federalismafter (and i nasnmuch as) Btutdesng and Federa
Government will have noved to Berlin: on the one hand the view that the
Bundesrar woul d be the |loser if separated fromthese two organs and on the
ot her hand the concept that besides Berlin as the national capital there
should be a "capital of federalism in the "Federal City" of Bonn. At
present. concepts are being shaped to substantiate that idea.

The final shape of the inplenmentation of all of these decisions will. in
any way. also have to take into account that the German centres of politica
gravity should stay close to. rather than nove away from the seats of the
European institutions in Brussels and Strasbourg. This would seemto be al
the nmore relevant at a time in which Political Union as well as Econom c
and Currency Union in Europe have been firmy sent on their way by the
concl usi ons of the European Council of Maastricht in Decenber 1991

4. GERVAN FEDERALI SM W THIN A nEURCPE OF THE

REG ONS'

Begi nning with the European Parlianent’s resolution on Regional Policy

and the Role of the Regions in the Community of | X Novenber W8852 to

which a Draft Community Charter of Regionalisation was added, politica
interest in Gernmany and in other EC Menber States has been focussing on

the inplenmentation and the innate limtations of the concept headi ng under
the prelimnary working title of a "Europe of the Regions". Still being
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rat her vague and partly anbi guous. this concept offers both chances and

m sgi vi ngs such as:

- on the one hand a direct participation of the regi onal organisationa

| evel (where it exists) in EC policy-making within the institutiona
framework of the Conmunity itself. but also

- on the other hand the danger of weakening by such participation both

the Menber States’ and the Conmmunity’s capacities to cope with new tasks
arising fromthe devel opments toward a Greater Europe.

4.1. The Need for a Clarification of the Concept: Approaches

and Successes

Attenpts to clarify the concept of a "Europe of the Regions" and to

nmake it workabl e dominated the federal scene in Germany in the approach
to. and during the negotiations of. the EC Governnment’s Conference on
European Political Union. The climx of these negotiations on various
levels in the nmeetings of the European Council at Maastricht on 9 and 10
Decenber 1991 secured several substantial successes on this road.

4.1.1. The Position of the Gernan Lander in Approarhing Maastricht

The conmitnent of the Lr’inder and the Bundesra! for a start to be nmade

in the institutionalization of the regional concept materialised in four nmain
demands:

- the creation of 3 Chanber or Conmittee of the Regions al ongside the

Eur opean Parlianent and the Council of Mnisters in a position conparable
to that of the Economic and Social Conmttee:

- the enbodi nent of the principle of subsidiarity in EC prinary (treaty)
law in order to ensure that all non-exel usive powers of the Community wll
only be exercised inasnmuch and i nsofar as the ains behind intended
nmeasures cannot be sufficiently arrived at on the | evel of the Menber States
or their subnational units;

- adirect right of litigation for the regions in the European Court of
Justi ce:
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- and a right of the Lander to represent Germany in the Council of

M nisters in matters concerning any of their own excl usive competences.
Beyond these institutional demands the Ldnder have for sone

consi derable tine already been active in the establishnent of bilatera
partnershi ps between them i ndividually and regions not only in other EC
Menber States but also in European countries outside the Community. such
as Austria and Switzerl and.

In forwarding the four demands enunerated above both Liinder and

Bundesra! were well aware of the political dangers for Germany’'s position
within the Community if they created the inpression that the attenpt m ght
be | aunched to "export federalisni into traditionally centralized Menber
States of the EC by neans of the Community’s constitution. They felt.
however. that energing tendencies toward a new centralism on European

| evel should be nmet in time by adequate institutional and | egal neans.
This applied in particular to the schene of the Regional Commttee. It

was in the dual interest of the Liindcr that they would not be prepared to
accept a regional ECinstitution enpowered only with restricted rights to be
heard in limted fields yet without the rights to an - at |east potentially -
genui ne share in European dccision-making: Firstly. the effects of being
bound into an institution as weak as that woul d have tended to damage the
i ntemal standing Lander and the Bumicsra! in EC matters within the

Federal Republic. Secondly. bearing in nind the | arge number of European
regions and their wi de heterogeneity in size. internal coherence and | ega
status. the danger of arriving at a rather powerless institution on EC-|evc
was obvi ous anyway. The Menorandum of the Comm ssion for thc

CGovenmments’ Conference on European Political Union of 21 October 1990
strongly inplied a direction which pointed toward nore European
centralisminstead of the opposite. Sone observers felt. therefore. that the
encour agenent and pronotion of regionalismfromw thin the other

Menber States by regional co-operation and partnerships providing

i nfonnation on federal structures nmight be the nore feasible approach
rather than running the risks of a dilenmm which could develop in thix
field.

It was predominantly the awareness of these risks which nade the

Bundcxru! openly threaten not to ratify the Treaty on Political Union in a
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unani mous resol ution of 8 Novenber |99153 unless its demands were net
satisfactorily. after it had enphasized its position on 9 Novenmber 1990 and
i n another resolution of 26 April 1991."

4.1 .2. The Successes Arrived al in Maastricht

In spite of the hostilityagainst the notion of European Federalism as
applied to the I evel of the Menber States thensel ves. which marked nuch

of the final stage in Geat Britain. the result of the Miastricht Conference
on regionalismas the second tier of federalismin Europe turned out to be
fairly satisfactory:

- A Regional Conmittee of 189 nenbers (of which Germany will send

24) will be created with the right not only to be heard in specific cases and
if Council and Commission think fit. but also to articulate its own views on
regi onal interests whenever the Committee considers this to be necessary.

- The principle of subsidiarity will be part of the Treaty in a shape

which is not domnated by a nere efficiency approach that would have
favoured the Comunity rather than strengthened its component parts on

the national and sub-national tiers.

- However. there will be no right of litigation in the Court of Justice
either for the regions individually or for the Conmittee of the Regions as
such in matters of regional concern. including the subsidiarity clause.

- But the right of representation in the Council of Mnisters will no

| onger be confined to nenbers of the national governnents only.
Clarification of the concept of a "Europe of the Regions" has thus been
achieved in a nunber of essential starting points for further institutiona
devel opnent: The key success is the fact that the constitutional structure of
the EC has been opened up to include a regional tier. This will be of
substantial help for the further devel opnent nl’ processes toward interna
regi onal autonony wherever such processes have started already and it can
encourage them where they are coming into existance. The creation of the
Regi onal Committee in particular will inmediately pose the question how
representative institutions can be built up in regions which are up to now
not yet constitutionally organized (which neans. of course. in the majority
of them. If it were to be manned sinply by nom nees of the nationa
governments rather than by representatives of the regions. it would quite
obviously fail to nmeet the requirenents of its functions. In the case of
Germany. anyway. such a nom nation woul d never be accepted by the

Ldndrr and it has al so not been intended by the Federal CGovcnment at any
time.

The prospects of a positive institutional devel opment al ong that road
shoul d. neverthel ess. not hide the dangers for it: They would seemto be

| ocated mainly in the large nunmber of regions in the EC and in the vast

di fferences between themin alnost all conceivable constitutional. political
admini strative. cultural. econonmic. financial and social categories. The
invitation of this scenario to a strong centre to govemit by the classica
gane of "divide and nile" appears to be only too tenpting. Both skill and
self-restraint on all sides will be needed to avoid its abuses.

Relating all this to the institutional agenda of the German Ld' nder within
their own system the maintenance and further strengthening of their
internal position in EC matters within the federal structure will. therefore.
remai n of essential inportance al ongside the prom sing but nonethel ess al so
potentially hazardous project of European regionalization

4.2. European Integration in Constitutional Reform

Following fromthis. present plans are to enbody the internal rights of

the Ldnder and the Bundestag in European affairs as described already in an
amendnment to Article 24 of the Basic Law and to include in this amendnment
also their rights of participation within the EC structure itself, As at
present. Anicle 24 entitles the Federation to transfer powers of sovereignty
to inter- and supranational organisations such as in particular the EC

wi t hout clear reference to the position of the Bundcsrat in that field.

A bill to the effect of subjecting such transfers to the Bnulrxrar’s

consent was already initiated by it on 6 March 199().55 Its ains have now
been wi dened substantially by a reconmendati on of the Bundcsrm x

Conmi ssion for Constitutional Reformof 17 Cctober 199l including

al soz-V
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- the guarantee of an essential influence of the Lander on deci sion-
maki ng within inter- and supranational organizations. wherever their
conpetences or "essential interests" are at stake:
- the power of the Lander to exercise the rights of the Federal Republic
within such an organization if their conpetences are touched upon in
essence:
- the right of the Lander to maintain relations of their own to such
organi zations and to have mssions of their own established at them
- and the possibility for the Lt’inder to transfer their own rights of
sovereignty not only to such organizations but also to institutions of inter-
regi onal co-operation
These are. indeed, rather w de-ranging projects. both politically and
legally. In pursuing themthe Lender will have to be prepared for a
bal anced position taking into account also the inmpact of Gennan unification
and its effects on the future of federalism The five new Lander w ||
urgently need not only the institutional devices devel oped for interna
Ldnder and Bundcsrat participation in EC matters but equally the influence
of the Federal Govenment in the Council of Mnisters in order to have
their specific interests articulated and furthered on the European |level. As
has been pointed out earlier. the vast financial and econom c need of the
new Lander will tend to nmake them extrenely dependent on the Federation.
Wth the resulting danger of a re-energing rule of the "golden | ead" over

the entire federal structure. all of the Lander will have to be aware of an
i mm nent weakening of their constitutional and political position in EC
policy-making within the internal systemas well. Mreover. federa

processes such as those in the EC field will tend to becone even nore
intricate and intransparent with now si xteen as conpared with el even
L(indcr before unification. Needless to say. a direct participation of the

Lander on the EC-lcvel itself will necessitate all the nore sufficient
administrative and political capacities ilt order to cope effectively with the
multiplicity of IiC business. '|"hus territorial reformhas its rel evance al so
within a concept of a "Europe of the Regions”.
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4.3. Visions for Federalism A "Europe with the Regi ons"

If this concept neans a "return to the AOd Nations of Europe" (such as

Scotl and or Catalonia) by a dissolution of some of its Menber States into

i ndependent regional units of the Community. it will. therefore. hardly be a
feasible vision for the newwy united Germany in the near future. Neither
could it be such a vision for Europe as a whole: In such a shape it would
lead to a severe weakening of the Community in a phase of history in which?
the EC is chall enged by vast new tasks in a Greater Europe. Mreover, it
woul d tend to give rise to a new nationalismand separatismin both West

and East rather than help to integrate legitimte regional clainms to
autonony all over the continent. Nonetheless. this does not sinultaneously
nean that the conponent parts of the European Community in the |et

century will of necessity have to be identical with its present Menber States
or the states ainming to accede to it in the near future. But even in the face of
this. a "breaking-up" of Menmber States in favour of a restitution of what in
some quarters has come to be terned a "Europe of the O d Nations" wll
nei t her be achi evabl e nor desirable at the cost of higher priority political
soci al and econoni c ai ns.

A concept which is both nore reasonable and nore realistic is thus that

of a doubly federalised Europe wherever it is wanted anti possible: Though
presently resisted. and for partly understandable but partly al so

m sconcei ved reasons. even rejected in countries like Great Britain, the
emergence of a Political Union into a federal structure of the Conmunity

on the level of the Menber States thenselves will hardly be faced with any
substantial alternative. To nmake it workabl e under the gui dance of a
correctly applied principle of subsidiarity. however. it will have to be

coupl ed to the maintenance and the encouragenent of constitutionally
organi zed regi onalismas the second tier of federalismbel ow the nationa
level. But this tier should neither be forced upon any existing nationa
structures nor should it be created artificially where it would be out (if
pl ace. as in the ease of nmenber States which are either hummgenenus in
thensel ves regionally or sinply too snall for regional subdivision
Bearing in mind both these linmtations and the m sunderstandi ngs
associated with the idea of the "Ad Nations of Europe". the concept of a
"Eur ope of the Regions" should rather be reviewed and re-natnetl into one
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of "Europe with the Regions". The considerations |eading to this concl usion

woul d have several. indeed. useful and necessary effects: That new and

better notion would inply:

- an avoi dance of the misgivings attached to the rather aggressive

character of a "Europe of the O d Nations":

- a clear distinction. therefore. fromall destructive battle-cries for
separati sm and new national i sm

- an enphasis. instead. of the pannership concept enbodied in it;

- an appeal. sinultaneously. not to ruin the idea by the application of the
political nechanics of "divide and me" on the higher |evels:

- and finally. arestriction of its validity to only those structures which

are ready and suited for subdivision into bodies of internal autonony.

Together with the |eading federal goal of the United (Menber) States of

Eur ope such a concept of a "Europe WIIli the Regions" would seemto nake

nore sense than a both m sunderstandabl e and abusabl e one of a "Europe of

the Regions". Mire than that: within its ternms a doubly federalised

Eur opean idea would be feasible and thus free of any detrinental snell of

utopi a. Last but not least, by achieving this it would take into constructive
account the cultural and ethnic multiplicity which distinguishes the Ad

Continent fromall of the others and which. therefore, calls for unique and
particul ar shapes of federalismwthin its frontiers.

Under these prem ses and by relating themto the devel opnment of a

Greater Europe including the East in the years ahead. (the then) Foreign

M ni ster Genschcr was certainly right when suggesting in January 1990 that
"confederations and federations will determine the future picture of

Europe")7 Germany’s experience with her working structures of a

troubl ed but deeply rooted federalismcould well contribute to the

i mpl enentation of this picture.
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The aut hor owes sincere gratitude to Charles Jeffery (see note 2) for many thoughtfu
corrections of his English as well as to Ms Elisabeth Wall enfang for her patient typing
of the f

manuscript - with all the nunerous revisions it needed in the course of events.

| This is a revised version of a paper presented at the Xvth Wrld Congress of the
International Political Science Association in Buenos Aires 21 - 25 July 1991. It has bee
nl

revised to take into accountdevel opmenu up to | January 1992.

2Wth regard to facls. devel opnents and evaluations up to the first free elections in the
GDR |

on | R March 1990(whi ch nmarked the fotrmal start of the process of German unification). th

S,

paper is mainly based on the author’s chapters on The working rel ati onshi ps between Btnd
and Lander in the Federal Republic of Gennany’ and Into the 1990’ s: Federalism and

German unification. in: Charlie Jeffery and Peter Savigear (Eds). Gonna" F edm alixm Toda

y.

Leicester University Press 1991. pp, 40-62 and pp.|38-148 of which a conbined and

shortened German version entitled ' Gegenwart und Zukunt’'t der Arbeitsstrukturen des
deeral i smus: Status quo. "Europa der Regionen" und staatliche Einheit Deutschlands’yas
published in: Zeitscliri/i fi’'ir Parlamenlsji’agen. 1990 pp. | X0O-ZOO, As to notes relatin
gto

those pans of the paper. reference can (and. for reasons of space. nust). therefore. be m
ade

here predoninantly to the notes in these publications. Fnotnoting here thus concentrates

on

references during and after the process of unification and. within this scope. mainly on

of ficial documents up to 25 May |99l

3 However. this should certainly not conceal the fact that the Federati on does have

substantial powers to give administrative instnictions to the nmnistries and other authon

ties of

the Ld’' nder in fields in which the binder execute federal |egislation as agents of the
Federati on. These powers have just recently been re-cnphasi zed by the Federa

Constitutional Coun in matters concerning nucl ear energy plants and related facilities; s

ee

BVcrfG (Uneil des Zweiten Senats) [0 Apn'l 1991 2 BvG 1/9l - conceming such facilities in
Lower Saxony: published in: N e 1991, p. 870.

4 K omm xsim Verfasxungsreform Bundesrat: K omniissimsdritckwhe 5. pp, 9 - 12 and

Slthrol, 2.Sitzimg (17 October 1991). pp.l |-16. 55-56

5 Pl enary business consists of federal legislation (including any statutory instruments a
rising

fromit. if they require the consent of the Bundcxrat). the review ng and passing of stat



ement s

on draft European secondary | egislation. general adm nistrative mes which facilitate the
execution of federal statutes. any Bindesrmresol utions tabled on the above-nentioned are
as

of business. elections of Ilumesm or Ldmrr representatives to Federal Adm nistrative
Boards. election of justices to the Federal Constitutional Coun. and - rather nore rarely
comments by the Bum csrai on law suits pending in this Coun.

6 Substantial changes in the pattern had to be negotiated and organi zed after Genmm

uni fication since the clainms of the Five new Lander had to be taken into account. These
changes canme into effect on 18 October 1991 with the distribution of the now 17 Committee
chairmansllips - Ilmu/ nmrauaDl -url surhc 680/91 (Bcschlull). The new pattern al so includes
the abolition of the previous (and now redundant) Committee for Internal Gennan Rel ations
(between the Federal Republic and the Getnman Denpcratic Republic up in unification) and
the creation of a Cormittee for Gennan Unity instead (chaired by the Mnister-Presidcnt O
f

Saxony as one of the new Li’imcr).

7 Discussions on Bum esrai plenary business are regularly held in preparation for the
Advi sory Council’s work by an informal. but indispensable conference bringing together |h
tl
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R
civil servants who coordinate Btnrlesrm business in the Mssions of the Ldnder and the
secretanes of the Bntdesral conmttees.

8 See Handbuch dc: Btndesrulc: 1991/92. pp.157-161

9 $45 a-k of the Bl ndesrar Standing Oders as of 10 June 1988; Handbuch (1le:

Bundesral e: 1991/92. pp.117-121.

"0 In nost cases civil servants of the Mssions al so panicipate in the neetings of the va
ri ous

poltcy cormmtttees of the parlianentary parties which precede Btndcslag conmittee sessions

I I 1.e. one of the phases in the jurisdiction of the US. Suprene Court concerning racia
di scrimnation.

"2 Up to the Treaty 01" Unification. under which it was deleted as of 3 Cctober 1990. Art
icle

23 ruled that "in other pans of Germany (as distinct fromthe territories of the founding
Ldndrr) the Basic Law shall be put into force on their accession".

'3 "This Basic Law shall cease to be in force on the day on which a constitution adopted
by

a free decision of the German people conmes into force."

14 For the participation of the Liindcr in the early phases of this process and for thc
agreements with the Federation on this matter concluded up to 18 March 1990 see the
author’s chapter in the publication quoted in footnote 1 ('Into the 1990s: Federalism and
German Unification'). pp.139-143.

"5 Especially in parts or the Social Denocratic Party (SPD).

"6 Acceding as :1 whole under Article 1 of the Treaty of Uni Ftcation

"7 Particularly regarding the Preanble, the deletion of Article 23 itself. certain trans
tiona

regul ations specifically on infn ngenents of the rights of property. and a revision of Ar
ticle

146 (quoted in its old text in footnote 1 1); see Article 4 of the Treaty of Unification
18 First published in Regit?rungspntsmielmDeulsr/u- Dr'nnkrulisrhr Rt’publik No.29 of
30 July 1990.

19 See Friedrich-Ebcrt-Stiftung (m. Zur Gexchichmder DDR . Van um’cm :u

Il nnecker. Bonn. 1986. p.38 (there: footnote 53).

20 See in nore detail footnote 8 to the author’s chapter on Gcnnan unification quoted in
footnote 2 here (p.147).

ZlI Bundcsral s-Drurk. nche 103/91 (Beschl uB)

22 K ommi ssion VerfassntgsrefnrmBtndesral: Slcanl. 2. Silzung (17 Cctober 1991).

23 Kommi ssion ijbssttngsrefnrmBum asral s Konml’ ssi onsdrucksache 5. pp.2-9 and
(concerning Art. 36 BL) p.12.

24 Kommi ssi on Vet fumysr cf or m Bundexnr: Konmi xsi mt sdrucksache 6.

25 Buudext ags-Dr 1t cksarht’ 12/ 415zacconpani ed by a simlar but still nore plebiscritary
concept of the Parliamentary Group of Alliance 90/1' he Greens. Bum csngs-Drurk.tache

12/ 563.

2(" Hululrslugx-/)lutl.1111/11" 12/567 ((1)11/(311 and NW; I'lt anL II1"'1" 1-1 May 1991
pp. 171511- 1747C. .

37 I"Ithrm 1T 211 Novenber 1991. pp.5250-5260.

28 Plt'nPrnl BR 637. Silzung (29 Novenber 1991). pp.558-59. 574-576.

29 Ilumt’ slugx-Drlu ksuthe 12/ 1590 and Bl tndr’ srul s-Drurk. nthe 741/91 (Beschl uB)
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30 Bundexl ags-Drurk_tachen 12/1764. 17/1777. 12/1791. 12/1807 and 12/1810; SlenPro

BT 12 Decenber 1991. p.5672.

3" BVerfG 161luly 1991. published in: NJW 1991 p. 2474

32 Then Dr. Wbl fgang Schtluble (CDU).

33 Following the lines su gested in the publications quoted in footnote 2 (p.145 of the
English and p.198 of the erman version).

34 Bt ndesral sDruduache 551/2/90. No. 4.

35 PlenProl. BR 611517211113 (24 August 1990).

36 This was explicitly welconed by the Btndesral in point 5 of its resolution cited in

f oot not e

37 Cl. Hcribcn Prantl. 'Deutschland . neu glicdern’ . in: Stiddcnmsrhe Zeinnmg 18 Cct ober
1991.

38 Report: Sachversttindi genkommi ssion fitr die Neugliedcrung des Bundesgebi ets.

Vorschl dge :m Neugliedenng dex Btndesgebiel x gcndss Ari. 29 des Gtntigesetzes. Bonn
1972. The author served as the liaison officer of the Federal Chancellors Ofice in this
Comm ssi on.

39 Bundesl ags-Dr 1t ck. rache 7/5924. pp. 129,130 e! seq. The Federal Chancellor’'s Ofice
foll owed the deliberations of this Conm ssion through its Planning Division. in which the
aut hor had responsibility for this field from 1971 to 1973.

40 Eckpunkte dcr Uinder |'ilr die buntlesstuutlichc Ordnung itn vcrcintcn Deutschl and.
published in Zeilschriflft’lr Par/ancul erugen 1990. pp. 46l .463



4’ Komm ssion Verfaxstqurefm m Bundesrar: Knnmissirmsrlrucluac/w 2. No. 1.

42 Sec notes 22 and 24.

43 Bt ndcsral s- Druck. nchen 551/ 90. 557/ 90.

44 Bt ndcsral s-Druck. rache 551/90 together with 551/1 1/90. Nos. 1-3.

45 In the period when it held the majority between June and Novenber 1990. it denanded
the convention of the Conmittee of Mediation ten tinmes.

46 According to nunmbers conpiled by the Federal Mnistry of the Interior there were

al t oget her 2904 civil servants and judges of the old Lander in the new ones in April 1991
(rmostly on secondnent), but these nunbers are. ofcourse.constantly changing. Wthin the
guot ed nunber. Nonh Rhi ne-Westphalia |leads with 833 foll owed by Baden-W i ntenberg

with 421. Bavaria 414. Lower Saxony 410. Hesse 314. Schl esw g-Hol stein 205. Hanburg

124, Brenmen 69. Saarland 62 and Rhi nel and-Pal ati nate 52. while in re-united Berlin the
administration is directly re-organi zed on a full-scale basis. For a report of the Federa
1

CGovenment see al so Bt mdex| ags- Drnchache 12/347 of 11 April 1991. By the end of 1991

the sumtoutl of Federal. (old)L&1ldcr and (westem |ocal governnent officials and judges
working in the new Lti’ nder had risen to approx. 20, 000.

47 The former Federal President Professor Dr. Karl Carstcns very clearly pointcd out |hcs
t

foreign exanples in :1 speech held 111 a special meeting 01 the CDU CSU Pal |l i ancntnry
Fraction in the Btndexng on the Bnnn-Berlin issue on 24 April 1991. which was published
in Gmeral-Anzeigcr on 14 May 1991. p. 14,

48 See Gcncrul -Anzt-iger. Bonn 01' 15 May 1991. quoting the Chai nnan of the CDU CSU
Parliamentary Fraction in the Bundcsng (Dr. Dregger) with the idea of noving the

Brmul csnmg to Berlin and | eaving the Federal Govcnment in Bonn
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49 A suggestion mainly to this effect was recently al so nmade by one of the Deputy Chai nne
n

of the CDU-CSU Parlianentary Fraction in the Bundestag. Dr. Heiner Geisslcr (forner
Secretary General of the CDU).

50 StenProt. HT 20 June 1991. pp.2735 et 5:11.. and 2840; Bundextags-Drucksache
12/ 817.

51 PlenProl. BR (633. Sitzung). 5 July 1991. pp.279 e! w. 279. 293/4; Bundcsral s-
DruckJache 422191 (Beschlu/l).

52 057cnml Gazette om EC (German Edition). No. c 326. 19 Decenber 1988, p.289.

53 Bundexr at x- Drucksache 680/ 91 (Beschl uB).

54 Bt ndesrars- Druckxache 780/ 90 (BeschluB) and 252/91 (Beschl uB)’

55 On the basis of Buudesrals-Drucksache 703/ 89.

56 Komm ui on Vedant ngsre/ nr m Bundesm : Kmmi ssi mudr ur kxarl w 5, pp. 2-9 and

Stequl. 2. Sitzung (17 October 1991). pp. 12. 55.

57 Quoted in :’Die EG erdffnet "Beitrittsperspektiven" fur die DDR fruaniu-tcr Allgeneine
Zet’ mg. 13 January 1990.
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