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nsulted on the measures to be taken.
/It also called upon the authorities to ex-

amine the implications of 1its recom-
mendations for the disposal of currently
pending individual cases.

One member of the Commission — Pro-
fessor Parra-Aranguren — dissented from
its findings, conclusions and recommen-
dations. He considered that every treaty
had to respect peremptory rules of gen-
eral international law, in this case those
declaring fundamental human rights, and
that ILO Convention No. 111 could not be
interpreted to protect individuals advo-
cating, even by peaceful means, ideas
that were against those fundamental
rights. In the opinion of the other mem-
bers. one could not read into the Con-
vention exceptions other than those pro-
vided for in the instrument itself, which
sufficiently took into account the secu-
rity needs of States. They also consid-
ered that there was no justification for
placing wholly outside the protection of
the Convention persons who had be-
haved lawfully and were in full enjoy-
ment of their civic rights.

In a letter to the Director-General of
the ILO dated 7 May 1987, the Govern-
ment of the Federal Republic, while pro-
claiming its continued support for ILO
supervisory procedures, indicated that 1t
maintained its earlier position that exist-
ing law and practice were 1In conformity
with Convention No. 111 and that it did
not consider the Commission's recom-
mendations to be justified. In view of
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that position, the Ggmment did not in-
tend to refer the matter to the Interna-
tional Court of Justice (a possibility pro-
vided for in the ILO Constitution).

The Government's negative reaction
does not affect the validity of the Com-
mission's conclusions and recommenda-
tions. Further developments will be ex-
amined by the ILO's regular supervisory
bodies, in particular the Committee of
Experts on the Application of Conven-
tions and Recommendations, and could
also be brought before the ILO Gov-
erning Body. Under the ILO Constitution,
in the event of failure to carry out the
recommendations of a Commission of In-
quiry, the Governing Body may recom-
mend to the International Labour Con-
ference such action as it may deem wise
and expedient to secure compliance
with them.

"It is to be regretted that a country
which is so committed to the rule of
law, and which by its Constitution is a
notable rechtstaat, should feel that this
important issue of international law
should be decided unilaterally by the
government involved rather than by a
judicial instance. Article 37 of the ILO
Constitution states that any question Or
dispute relating to the interpretation of
an ILO convention ‘Shall be referred for
decision to the International Court of Jus-
tice.! It remains to be seen whether, In
due course, the ILO will itself refer the

issue to the Court.
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Preliminary Report
on South Africa
,-*'2” by
Geoffrey Bindman*
Introduction mission of Jurists over that period. Rec-

The Intermational Commission of Ju-
rists decided to send a mission to South
Africa in the middle of 1986. They In-
formed the Government of their inten-
tion through its ambassador in Geneva.
He replied that a mission would be inap-
propriate at that time because of the
State of Emergency which had just been
proclaimed by the State President on
June 12, 1986. The mission was accord-
ingly postponed. In December 1986 - the
State of Emergency still being in force
with no sign of being lifted — the Commis-
sion decided to send a mission early In
the new year. The mission left for South
Africa on February 6, 1987 without fur-
ther notice to the government.

The decision to send a mission re-
flected increasing international concern
at reports of human rights violations and
a breakdown of the Rule of Law. The
suppression of dissent by harsh mea-
sures has been a feature of government
policy in South ‘Africa since the nation-
alists first took power in 1948, and sev-
ere condemnation of it has been regu-
larly expressed by the International Com-

ently, however, alongside and perhaps in
response to increasingly united and de-
termined opposition to the apartheid
system both inside and outside South
Africa, it appeared that the Government
was mounting a more co-ordinated and
ruthless assault on its perceived ene-
mies than ever before, and was doing so
by methods which flouted international
human rights standards even more fla-
grantly. |

The mission consisted of four lawyers
from both practical and academic back-
grounds: Geoffrey Bindman, a solicitor
practicising in London; Jean-Marie Cret-
taz, an advocate in Geneva; Henry Down-
ing, a Dublin barrister, and Guenter
Witzsch, professor of public law in the
University College of Munster, West
Germany.

The terms of reference of the mission
were general: to examine the degree of
compliance in South Africa with the prin-
ciples of international human rights law,
as embodied in the Universal Declaration
of Human Rights and other relevant in-
struments. The mission was asked to pay
particular attention to a number of spe-

*  Partner, Bindman & Partners, Soliciters, London, England.
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cific topics, including human rights In
the homelands, trade unions, the repeal
of the pass laws and other discriminatory
legislation, the security situation, legal
services in rural areas and the indepen-
dence of judges and lawyers. In addition
they decided to investigate the treat-
ment of children under the legal system,
the state of education and the suppres-
sion of free speech and political activity.

A programme of meetings and visits
was arranged. The team began with a
series of meetings in Johannesburg and
then divided into two pairs. One tra-
velled to Bophuthatswana and then to
Port Elizabeth and Ciskei. The other to
Durban and Cape Town where they were
later joined by the other pair. The whole
team then went to Bloemfontein and
spent a final few days In Pretoria and
Johannesburg. They met a wide range of
practising and academic lawyers, judges,
community workers, political and trade
union leaders, human rights activists and
ordinary residents of townships. At the
end of their stay they met Government
officials and the deputy minister of Law
and Order.

The team had secretarial assistance
throughout which enabled them to re-
cord and transcribe virtually all their
interviews. They obtained copies of
many affidavits, court documents, Ie-
ports and publications relevant to their
enquiry. They wish to express their
deep gratitude to all those who devoted
so much time and effort to helping the
mission in its task. A detailed report of
the findings of the mission will be pub-
lished as soon as possible. The present
article may be regarded as an interim
report.

The South African government 1S
unique in its continuing adherence 10 a
policy of legally enforced racial segre-
gation. This policy has been employed to
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maintain the concgration of political
power in the hands of a small minority of
the population, largely consisting of
white persons of Afrikaner descent. The
result of recent moral and economic pres-
sure from within South Africa and from
abroad has been to force a degree of re-
laxation in the formal structure of apart-
heid but the will of the ruling minority
to retain power seems undiminished.
This has posed a dilemma for the Govem-
ment: a strategy of political suppres-
sion, in which the rule of law and respect
for human rights have a low priority,
seems necessary to achieve the suppres-
sion of the huge disenfranchised majori-
ty; yet the acknowledgement of such a
strategy undermines the credibility of

the Government and weakens 1its preten-
sions to legitimacy within the Western

liberal tradition. It has a more practical
disadvantage as well: it threatens the
commercial and cultural relationships
with other countries, especially the
Western democracies, on which the cher-
ished lifestyle of the white minority de-
pends.

We have concluded that the Govern-
ment has resolved its dilemma in favour
of an uncompromising assault on what it
perceives to be the organised extra-
parliamentary opposition. Plainly it 1S
attempting as best it can to disguise and
soften its strategy within a framework of
legalism, aided by the imposition of res-
trictions on the publication of informa-
tion about what it labels as ‘unrest'. The
latter is claimed to be the work of sub-
versive forces operating often through
ostensibly peaceful and lawful organisa-
tions. The paramount state interest in
defeating the enemy is held to justify
secrecy and the wholesale abrogation of
human rights. We, however, remain un-
convinced that the scale of the danger
matches the Government's claims. Nor
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could the measvgs taken be justified
even if those claims were valid.

1. Legitimacy of the Government

The whites, who alone vote for mem-
bership of the House of Assembly, con-
stitute some 18% of the population. The
House of Assembly has 178 members,
the Héuse of Representatives (‘colour-
ed) has 85 members, and the House of
Delegates (Indian’) has 45. The last two
were created under the 1983 constitu-
tion which also established the Presi-
dent's Council. In the event of disagree-
ment between the houses of Parliament
about any legislation, the President's
Council, which is heavily weighted in
favour of the ruling National Party, de-
cides which point of view should pre-
vail. When, in 1986, the Government
wished to strengthen its security legis-
lation, the Representatives and the Del-
egates rejected the Bills passed by the
Assembly. The Bills were thereupon
enacted by decree of the President's
Council.

Apart from certain domestic and un-
controversial matters which are left to
the 'coloured' and Indian houses, the
white House of Assembly is the only ef-
fective legislative body. While it is not
uncommon for governments to be form-
ed in democratic countries by parties for
whom less than half the electorate has
voted, the unique feature of South Africa
is the exclusion from any participation in
government of the great majority of its
citizens. This is so even if one were to
regard as valid the 'homelands' policy
which led the government unilaterally to
replace for some 8,000,000 people their
South African citizenship with a dubi-
ous homeland citizenship. The denial of
the franchise has led some black defen-
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dants in treason and other trials to reject
the jurisdiction of the courts and we
have considerable sympathy with their
attitude. However, while we believe the

legitimacy of the South African govern-

ment to be seriously in question, it 1s
plainly in de facto control of the country.
In whatever form, the government can-
not escape responsibility for meeting
the requirements of international law in
relation to human rights.

2. The legal structures
of apartheid

We acknowledge that there has been
some relaxation in the legal regulation of
apartheid in recent years. This is espe-
cially so for what has been termed “petit
apartheid”. The Reservation of Separate
Amenities Act of 1953 legalised the
provision of separate buildings, services,
and conveniences for different racial
groups. It did not compel segregation
but permitted it to be enforced by local
or state ordinance. Since 1979 there has
been a policy of granting blanket exemp-
tions to legalise multi-racial use of fa-
cilities. The Government has in recent
years discouraged what Prime. Minister
Vorster described as 'unnecessary and
purely irritating race discriminatory mea-
sures not essential to separate develop-
ment'. But during our visit four young
girls were prosecuted in Durban accus-
ed of unlawfully bathing from a beach
reserved for whites and — a well-pub-
licised case — a black schoolboy was re-
fused participation in a national sporting
event by the governors of the white host
school. 1

The Immorality Amendment Act of
1957 and the Mixed Marriages Act of
1949 have been repealed but the Group
Areas Act still prevents couples living
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together across the colour line without
Government pérmission. The reluctance
of the Government to waive the require-
ments of that Act is illustrated by its
refusal even to allow its own Ambassa-
dor to the EEC, Professor Ranchod, to
reside in a neighbourhood designated for
whites. The abolition of the pass laws
which affected black people only has
been hailed by the Government as
signalling the demise of apartheid but it
is a limited advance. Influx control is just
as effectively imposed by the enforce-
ment of other laws. The Illegal Squatting
Act criminalises residence in an unau-
thorised area and empowers the author-
ities to remove a person to any other
land which the Minister may designate.
The enforced deprivation of South Afri-
can citizenship for those consigned to
the ‘independent' homelands makes their
presence outside those homelands ille-
gal unless they can establish permanent
residence to the satisfaction of a hostile
bureaucracy. Those who still have South
African citizenship cannot move with-
out home and job to go to — a virtual
impossibility in present circumstances.
The Restoration of Citizenship Act
has also been hailed as a progressive
change and undoubtedly it marks a turn-
ing point from the policy which sought
to exclude every black person from
South African citizenship. The Govern-
ment has evidently recognised that this
policy cannot be fully implemented -
the people in the non-independent home-
lands are refusing independence Dbe-
cause they can see that conditions in
those homelands that have opted for inde-
pendence are even worse than in South
Africa itself. But citizens of the indepen-
dent homelands who now see the pos-
sibility of reclaiming South African citi-
zenship will often be disappointed. Only
those already permanently resident with
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home and job outsisthe homelad will
qualify, and they will also be at the mer-
cy of bureaucratic discretion which will
rarely be sympathetically exercised.

Experienced observers to whom we
spoke saw the abolition of the pass laws
as part of a new Government strategy to
by-pass the courts: instead of prosec-
uting offenders publicly in the courts, an
administrative discretion is substituted
which the judges cannot easily super-
vise, for example to decide whether a
person without a new identity document
shall be returned to his 'homeland'. An-
other illustration of that strategy is the
substitution of ‘voluntary' for forced re-
movals. In reality, the scale of forced
removals remains considerable. Some
64.000 were moved from their homes in
1986, although the Government had
claimed in 1985 that there would be no
more forced removals. The Group Areas
Act ensures that black people will not
be allowed to remain in areas coveted by
white people, or where white people
object to their proximity. Removals have
recently been threatened at Brits In
Transvaal and at Lawaaikamp in the East-
ern Cape. Both were deferred in the face
of public protest but there is no reason
to suppose that they will not be carried
out when outside interest flags. In the
Brits case the removal is alleged to be
justified by insanitary living conditions,
but these were plainly the fault of Gov-
ernment neglect and the real reason is
the desire of the neighbouring white sub-
urb to expand its boundaries. At Lawaai-
kamp it is again the initiative of the
neighbouring white town of George
which owns the site and relies on its pro-
pietary rights to seek the eviction of a
whole township.

The structure of apartheid remains
untouched by the cosmetic changes
which the Government has so far made.
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No changes are gposed in the segre-
gated public school system. Even the
Group Areas Act could be repealed with-
out threatening white domination. Per-
haps even the Population Registration
Act, on which the segregated franchise
depends, could be sacrificed in the last
resort, but so long as it remains, the
Government's claim that it is dismantling
ap a.rtlaeid will be a hollow one.

£

3. Education

Another major area of policy in which
there is no sign of the abandonment of
apartheid is education. Segregation in
schools is a comerstone of the doctrine
of white domination and the policy of the
National Party has been to ensure a
separate and inferior education system
for black people. Verwoerd was respon-
sible for introducing Bantu education' in
1953. It was designed to equip black
children for the menial role which the
apartheid system imposed on them.

The schools provided for black chil-
dren have meagre resources compared
with the schools for whites, and the cur-
riculum has excluded subjects neces-
sary to prepare them for higher educa-
tion and admission to skilled and profes-
sional occupations. There is gross dis-
crimination in the funds provided by the
State for black and white children. Per
capita expenditure is six times greater
for white children than for black. Those
black children who have gained admis-
sion to universities either belong to the
very small minority who have been ac-
cepted in church or private schools or
they have succeeded by exceptional abil-
ity and hard work to overcome the huge
disadvantages of the public education
system. Black students have in recent
years protested vigorously against the
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discrimination inflicted on them and

"have been in the forefront of anti-apart-

heid activity. Boycotts of schools have
taken place across the whole country. In
consequence children have been the
target of violent repression by the State.
Police and soldiers have carried out
arrests on school premises and have, by
their constant presence, provoked resis-
tance which is then held to justify ar-
rests, detentions and violent assaults in-
cluding many killings of children by the
security forces. We consider the powers
and conduct of the security forces 1n
more detail later.

In an attempt to persuade the Govern-
ment to change their education policy
and to involve the parents and the com-
munity in decision-making, a National
Education Crisis Committee (NECC) was
established in early 1986. Its consulta-
tive conference in Durban in April was
attacked by busloads of Inkatha vigi-
lantes. The conference nevertheless con-
cluded its business and decided that the
national schools boycott should be end-
ed and the children should return to
school notwithstanding the failure of the
Government to meet its demands for
reforms in the system. On their return to
school it was intended that the students
should implement ‘people's education’
rejecting the inferior structure provided
by the authorities.

The Soweto uprising of 1976 was a
protest against education policies. It
was the planned commemoration of the
anniversary of Soweto on June 16, 1986
which led the Government to declare a
State of Emergency on June 12. The
NECC has been severely hampered since
then by the detention of many of its lead-
ers. Those who were not arrested have
had to go into hiding to avoid arrest.
Many schoolchildren have been detained
and are still in detention. We were told
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_that children who have been released
from detention have great difficulty in
being re-admitted to school. They are ex-
cluded on the instructions of the
security police.

We paid special attention to the prob-
lems of black people in gaining access to
the legal profession. The number of
black lawyers is — obviously — far less
than the proportion of black people In
the population. Those who come from
government schools have the extremely
difficult task of passing examinations in
latin. a subject which is not normally
taught in black schools. We were told
that at the University of Cape Town, for
example, black students may have to
extend their studies by up to two yeals
to achieve the minimum latin qualifica-
tion. which the Government has recently

made more stringent.
Those black students who succeed 1n

passing the professional examinations
still have to surmount the hurdle of gain-
ing acceptance by a firm of attorneys as
an articled clerck or as a pupil in ad-
vocate's chambers. We heard strong criti-
cisms of the failure of the professional
organisations to make adequate pPIovi-
sion for the admission of black lawyers
and the Chairman of the Bar acknow-
ledged that his branch of the legal pro-
fession had failed to come to grips with
the problem. For example, we were told
that there were only two black advo-
cates in regular practice at the Johannes-
burg Bar. We were assured that the Bar
was now fully aware of its responsibi-
lities and was urgently seeking ways of
fulfilling them. In particular the financial
difficulties facing many advocates start-
ing practice were more likely to affect
young black advocates because they
were less likely to have sources of fund-
ing. For this reason more scholarships

were being given.
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4. Trade Unions

Trade union law is one area in which
the industrial bargaining power of black
workers, coupled with the desire of the
Government to make South Africa attrac-
tive to overseas investment, has led it
paradoxically to increase the rights of
black people. In 1981, discrimination in
industrial relations law was removed 1n
the amended Labour Relations Act of
that year. Shortly afterwards the mainly
black but in principle non-racial Con-
gress of South African Trade Unions was
formed.

COSATU has been seen by the Govem-
ment as a political danger because of its
uncompromising opposition to apartheid
and its collaboration with the opposition
United Democratic Front. The UDF is an
umbrella organisation covering some
640 religious, sports, labour, business,
community and other groups. COSATU's
menmbers have been subjected to gross
harassment during the State of Emergen-
cy including the arrest and detention
without charge of many of its leaders.
We were informed that several unions
had been threatened within a short peri-
od of time with eviction from their of-
fices. It seemed that this must have been
a co-ordinated tactic and it was strongly
believed to have been orchestrated by
the security police.

When industrial action takes place,
albeit resulting from purely industrial
grievances, it has become common prac-
tice for employers to call the police who
then arrest the strikers and thereby put
them under pressure to end their action.
The limitations on the legal right to
strike in the Labour Relations Act make
it easy enough to justify arrests even if
the police do not choose to rely on their
powers under the Emergency regula-
tions. In some cases the police have
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urged strikers to return to work and have
even sought to address strike meetings.
Such partiality by the agents of Govern-
ment is plainly inconsistent with the po-
licy of free collective bargaining embo-
died in the legislation.

5. The Security Laws

The official policy of separate devel-
opment, begun after the election of the
Verwoerd government in 1948, was ac-
companied by the introduction and re-
finement of a body of legislation de-
signed to suppress extra-parliamentary
opposition — supposed by the Govern-
ment to be the work of communists.
Hence the Suppression of Communism
Act of 1950, in which communism was
defined in such wide terms as to make it
illegal even to advocate any form of
socialism. When the government wished
after Sharpeville in 1960 to outlaw the
African National Congress, which had be-
come a widely popular and dangerous
thom in the side of the Government,
even their notion of communism could
not be streteched to cover all opposition
to apartheid. The Unlawful Organisations
Act of 1960 therefore authorised the
banning of any organisation which in the
opinion of the Minister threatened pub-
lic safety or the maintenance of public
order. This Act was used to ban the ANC
and the Pan-African Congress, and a num-
ber of other organisations subsequently.
The Appellate Division held (in South
A fri Def \  Aid  Fund

Minister of Justice, 1967) that a banned
organisation had not even the right to be

heard in order to challenge the making of
such an order.

Individuals regarded by the authori-
ties as subversive could also be the sub-
ject of banning and restriction orders
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which could impose huge and infinitely
variable limitations on their freedom, 1n-
cluding: prohibiting attendance at gath-
erings; confinement to a particular place
or area or exclusion from a place or area,
house arrest; prohibiting communica-
tion with any person (even a spouse liv-
ing in the same home); and regular re-
porting to a police station. Any Tlisted
person is excluded from practising as a
lawyer. The Suppression of Communism
Act gave the State President power to
ban any publication if satisfied that it fur-
thered the objects of communism.

The Publications Act of 1974 has be-
come the main instrument of censorship
now in South Africa. A committee ap-
pointed by the Minister of Home Affairs
may declare any publication ‘unde-
sirable'. The criteria are very wide, In-
cluding any material harmful to the
relations between any sections of the
inhabitants of the country or prejudicial
to the safety of the state, the general wel-
fare or peace and good order. There is a
right of appeal to a Publications Appeal

Board whose members are also appoint-

ed by the Government.

Except when questions of statutory
interpretation arose, the jurisdiction of
the courts was virtually excluded under
the security and censorship legislation
just described. Until after 1980, the
willingness of the courts to interfere
even when they might have been able to
do so was rare. For example, statutory
provisions which left important deci-
sions affecting personal liberty to the
opinion or discretion of a Minister were
treated as if they excluded the jurisdic-
tion of the courts totally. A bolder attit-
ude has begun to emerge more recently.

Since 1963, legislation has permitted
detention without charge or trial on the
authority of the Government or even a
single commissioned police officer. The
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law permitting detention 1S now Ccon-
solidated in the Internal Security Act,
1982. The Act defines the powers of Gov-
ernment in relation to the banning of
organisations, gatherings and individuals,
search and seizure and detention pow-
ers.

It also creates or confirms a series of
security offences of which the principal
ones are terrorism, subversion, sabotage
and advancing the objects of com-
munism. Terrorism, like the common law
offence of treason, carries the death pen-
alty. Its essence is the commission of vi-
olence with the intention of overthrow-
ing the State. It is so widely defined,
however, that it includes the mere en-
couragement of the threat of violence 10
achieve, bring about or promote any con-
stitutional, political, industrial, social or
economic aim or change in the Republic’
or ‘to induce the Government ... to do or
to abstain from doing any act or to adopt
or to abandon any particular standpoint.

There are many other criminal of-
fences. both at common law and created
by statute, which may be used in securl-
ty or political situations. Murder and
treason, both of which carry the death
penalty, are the most obvious, Dbut
charges of sedition and intimidation are
not unknown. Most frequently used 1s
the common law offence of public vi-
olence with which very large numbers of
people, especially young people and chil-
dren, have been charged in connection
with ‘unrest' in black townships.

Detention under the Internal Security
Act without charge is permitted both for
the purpose of preventing wrongdoing
and in preparation for trial on a criminal
charge. Section 28 permits preventive
detention of those who, in the opinion of
the Minister, are likely to commit securi-
ty offences or otherwise to engage 1n
activities which endanger the security of
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the state.The courts have up to the pres-
ent held that the merits of the Minister's
decision are not reviewable. In1985, how-
ever, the Supreme Court in Natal held
that the Minister must give reasons for
his decision and these reasons must be
sufficiently specific to give the detainee
a fair opportunity to make representa-
tions against his detention. However, the
Minister is under no obligation to pay
any heed to those representations, save
that if he rejects them he must submit
his decision to a review board. Unfor-
tunately the Government appointed re-
view board functions in secret, no legal
representation is allowed before it and
its deliberations and recommendations
are not disclosed. It falls far short of an
effective safeguard.

Section 50 of the Act gives another
power of preventive detention which
enables any police officer to detain a
person for a period of 48 hours, which
can be extended by a magistrate for up
to 14 days. An amendment in June 1986
has added s.50A, which allows detention
for 180 days, renewable, without even
the safeguards of s.28. The object of this
amendment, which was eventually
forced through by the President's Coun-
cil after the Houses of Delegates and
Representatives rejected it, appears to
be intended to supply the extended pow-
ers of detention on a permanent basis
which would otherwise only be avail-
able in a State of Emergency. Had the
measure not been delayed by the other
Houses the Government might not have
felt the need to declare a State of Emer-
gency on June 12, 1986.

Section 29 permits detention for the
purpose of interrogation of any person
whom any senior police officer has rea-
son to believe has committed or intends
to commit any security offence; such
persons may be held incommunicado for
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what is in effect an indefinite period; the
Act allows detention until the Commis-
sioner of Police is satisfied that the
detainee has satisfactorily replied to all
questions or that no useful purpose will
be served by any further detention. The
court has asserted jurisdiction to adjudi-
cate to a certain degree on the merits of
a detention under s.29 because* the
statute requires that the officer making
the décision to detain has ‘reason to be-
heve the facts which are the basis of his
nght to do so. Judge Leon in Natal, fol-
lowing the celebrated dissenting judge-
ment of Lord Atkin in the second world
war British House of Lords case of Liver-
sidge v. Anderson, held that this was an
objective requirement which the court
was entitled to review by reference to
the evidence. The Appelate Division up-

held the decision (Hurley v. Minister of

Law and Order) by which the release of
the detainees — a church worker whom

we met in Durban — was ordered. How-
ever, it is important to note that the
court's jurisdiction only goes to the vali-
dity of the initial decision to detain. It
does not allow the court to question the
continuing justification for detention.
Evidence of illegal conduct, such as tor-
ture, which might be challenged before
the court can rarely be obtained because
s.29 detainees may be held incommuni-
cado, without access by legal advisers or
even members of their families. Nor hith-
erto have the courts believed that they
have jurisdiction to order a s.29 detainee
to be brought to court to give evidence
on his own behalf or otherwise. (Scherm-
brucker v. Klindt, 1965). There are, how-
ever, indications that some judges would
be prepared to over-rule that decision.
Provision is made for regular visits by
a magistrate and by the district surgeon
(both government employees) and for a
review after six months detention by a
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review board appointed by the State
President. These safeguards have proved
inadequate. Detainees are at the meiIcy
of security policemen whose function is
to extract information or confessions.
Since 1963 at least 60 detainees have
died in custody in suspicious circum-
stances. The cases of Steve Biko and Neil
Aggett are among the few which have
become widely known. Nor have the
judges recognised sufficiently the unreli-
ability of confessions obtained under the
inevitable stress of this situation. The
routine rejection of all such confessions
might bring an end to this form of de-
tention.

A further form of pre-trial detention
arises from the power granted by s.30 of
the Act to the Attorney-General (a Gov-
ernment prosecutor, not an elected po-
litician as in Britain) to veto the grant of
bail to those charged with security of-
fences, over-ruling the decision of the
judge. In the Pietermaritzburg treason
trial of 16 UDF leaders the court found a
procedural defect in the Attorney-Gener-
al's attempted exercise of his veto which
resulted in bail being in fact granted
(though subject to stringent conditions)
(S.v. Ramgobin). Apart form such fortui-
tous loopholes, this power, which us-
urps an essentially judicial function, 1s
absolute and unchallengeable.

The most remarkable and Draconian
power of pre-trial detention is the power
to detain witnesses. Section 31 permits
the detention of 'any person likely to
give material evidence for the State in
any criminal proceedings' for a security
offence. Such persons may be detained
for up to six months before the relevant
trial takes place and thereafter for as
long as the trial takes. No information 1s
made public about the identity of such
detainees.

In the Delmas treason trial several de-
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. tained witnesses have already given evi-
dence who have almost certainly been
held since well before the beginning of
the trial in January 1986. One of our mem-
bers was told by the Attorney-General of
the Transvaal that it is the practice to
keep potential witnesses incommunica-
do to avoid their being influenced by
family or lawyers. The evidence of such
witnesses is inherently unreliable, yet
the judges usually accept it. Its unre-
liability is demonstrated by the fact that,
occasionally, courageous witnesses who
have been detained in these circum-
stances (including one at the Delmas
trial) have subsequently denounced the
police when brought to court and have
refused to give evidence supporting the
prosecution case.

6. The State of Emergency

It may be wondered why the Govern-
ment should wish to seek even greater
powers than those described above
which are part of the permanent law of
the land. As the leading South African
authority on security laws (and one of
the Government's sternest critics), Pro-
fessor Anthony Mathews of the Univer-
sity of Natal, has said: “'Ordinary'and per-
manent legislation has already brought
about a ninety-per-cent destruction of
the rule of law and put the country into a
permanent state of emergency. When, on
top of this, an emergency is declared un-
der the Public Safety Act of 1953, the
tattered remnants of the rule of law are
stripped away for the duration of the
Crisis.”

The 1953 Act empowers the State
President to declare by proclamation
that a state of emergency exists within
the Republic or any area thereof. A pro-
clamation is not subject to legal chal-
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lenge. Having proclaimed an emergency
he has power to proclaim such regula-
tions as appear to him to be necessary or
expedient for maintaining public safety
or public order and terminating the emer-
gency or dealing with circumstances per-
taining to the emergency. The Act em-
powers him to make different regula-
tions for different areas and classes of
person, and, importantly, to delegate au-
thority to make orders, rules and by-
laws. Before 1985 these powers had
been used only once: after Sharpeville in
1960. On July 21, 1985 they were used
to declare a state of emergency iIn
certain areas. It was lifted on March 7,
1986 but on June 12, 1986 the present
emergency, covering the whole country
and still in force, was proclaimed.

The regulations issued on June 12
were wider in scope than those granted
under the earlier emergency. The princi-
pal regulations, issued by the State Presi-
dent, include a power of arrest and deten-
tion by the most junior soldier or police-
man for up to 14 days, infinitely extend-
able by secret, unchallengeable decision
of the Minister. Section 3(1) of the regula-
tions says 'a member of a Force may,
without warrant of arrest, arrest or
cause to be arrested any person whose
detention is, in the opinion of such mem-
ber, necessary for the maintenance of
public order or the safety of the public
or the person himself, or for the termina-
tion of the state of emergency, and may,
under a written order signed by any
member of a Force, detain, or cause to
be detained, any such person in custody
in a prison.! After 14 days the person
must be released unless the period is
extended by the Minister.

The regulations prohibit the making,
possession or dissemination of subver-
sive statements — defining 'subversive'
so widely as to cover virtually any criti-
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cism of the status quo; they gave the
State President power to outlaw and
seize any publication deemed by him to
threaten the interests of the state; they
prohibited the publication of any infor-
mation about police activities in relation
to any ‘unrest' incident; they granted an
indemnity to members of the security
forces against prosecution or civil liabili-
ty arising out of their unlawful acts done
in godd faith; and they purported to oust
the jurisdiction of the courts to adjudi-
cate on the lawfulness of the regulations
or anything done in reliance on them. A
bewildering profusion of local regula-
tions were issued by divisional police
commissioners under delegated authori-
ty including detailed restrictions on fun-
erals, curfews, banning of the possession
of T-shirts and emblems of 47 organisa-
tions in the Eastern Cape, prohibition of
school pupils being outside their class-
rooms in school hours, prohibition of dis-
semination of statements made by 119
named organisations in the Western
Cape, prohibition of gatherings convened
by named organisations in the Witwa-
tersrand, prohibition of loitering in the
whole of KwaNdebele. Breach of any reg-
ulation is a criminal offence but few
charges have been laid for such breaches
because detention without charge is
simpler — and it avoids the need to bring
the accused before a court.

The other major advantage to the Gov-
emment 1s the ability to legislate by reg-
ulation without going through parliamen-
tary processes. The myriad detailed regu-
lations which have been issued would
bring Parliament to a halt if they had to
be the subject of legislation. Of course,
another question is why the South Afri-
can government, already having given
virtually unlimited power to its forces,
should feel the obligation to provide
legal authority for every action. It is
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paradoxical that a government which vio-
lates on a massive scale the rule of law
as understood by all civilised nations
should attach importance to narrow
legalism. The Government's attempt to
exclude the courts from supervision of
the Emergency regulations has not been
wholly successful. The courts have
refused to acknowledge the ouster
clauses, taking the view that their pow-
er to determine the validity of delegated
legislation is inherent in their consti-
tutional function. Furthermore, relying
on doctrine asserted by the English
courts, they have declared certain parts
of the Emergency regulations ultra vires
or void for uncertainty. In other cases
they have ordered the release of emer-
gency detainees on grounds analogous to
those discussed in relation to detentions
under the Internal Security Act. The fact
remains, however, that very few indeed
of the detentions under the emergency
have been succesfully challenged. The
number of detainees since June 12, 1986
is estimated at about 25,000 - no exact
figure is known. Of these some 40% are
believed to be children under 18.

‘The behaviour of the security forces
in black townships has been removed
from public scrutinity. The burden of
proving bad faith to defeat the immunity
rests with the complainant. It is a vir-
tually insurmountable burden. We were
informed of only one case in which a
police officer has been prosecuted for
violence during the emergency. That
case 1s still continuing.

The security forces have in effect
been given a free hand to act without
legal restraint. The width and uncertain-
ty of the legislation, the self-assurance of
the police and the evident determination
of the Government to suppress dissent
by any means necessary have created an
atmosphere of terror in the townships. In
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relation to the media they have caused
all but the bravest publishers and jour-
nalists to become self-censors, fearful of
offending an all-powerful executive.

7. The suppression of opposition
to apartheid

The State of Emergency has been
used as a means of preventing ordinary
peaceful political activity. The forma-
tion of the UDF to oppose the new con-
stitution in1983 was accompanied and
followed by many public meetings, the
essence of democratic organisation. The
Government has chosen not to ban the
UDF - it would be difficult to do this
without banning all its 600 or so affil-
iated organisations, many of which are
manifestly innocuous church groups -
but it has evidently determined to do
everything short of banning to impede
its activities. The Internal Security Act
of 1982 empowers any magistrate to ban
any meeting within his area or to lmpose
conditions on the holding of meetings.
The Government may ban any meetings
anywhere. Since the State of Emergency
was declared meetings have been rou-
tinely prevented for any groups having a
remotely political purpose. The UDF 1n
particular has been unable to hold pub-
lic meetings. The Emergency regula-
tions specifically ban advocacy of ‘'al-
ternative structures' illustrating the Gov-
ernment's concern to prevent the
growth of alternative systems. The
people have generally refused to accept
the legitimacy of the officials and coun-
cillors appointed or sponsored by the
Government.

The Government has also widely used
the powers of arrest and detention
which it has given itself under the Inter-
nal Security Act and the Emergency
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regulations to put out®of circulation its
political opponents. UDF leaders in all
parts of the country have been detained
for flimsy reasons. Although the courts
have held that reasons for detention can
be demanded, it is very easy for the
police to give specious reasons which
cannot easily be challenged. For exam-
ple, it is regularly claimed that the de-
tainee is suspected of membership of
the ANC, a banned organisation. The
courts do not investigate such claims
and hitherto have refused to order the
detainee to be brought to court to give
evidence which might refute them. It
has already been pointed out that lead-
ers of COSATU and the NECC have been
put out of circulation in the same man-
ner.
A further example of harassment of
the UDF is the treason trial now taking
place at Delmas, near Pretoria. We at-
tended court and were able to talk to sev-
eral of the defendants during the lunch
break. The 19 defendants include leaders
of the UDF, among them its National
Secretary. Thirteen of them have been
detained for more than 18 months, bail
having been refused on three occasions.
One of our members attended one of the
bail hearings. Bail was refused on the
ground of 'mational security’ but there

was no evidence of any threat to national

security — the court accepted the Gov-
ernment's argument that it could not
disclose the evidence because to do SO
would, in turn, risk national security.

The same member of our mission was

also present at the earlier treason trial at

Pietermaritzburg. Sixteen UDF leaders
were brought to trial, ostensibly for trea-
son and other security offences but the
real objective appears to have been to in-
capacitate the UDF by putting its
leaders out of circulation. The Govern-
ment withdrew the case after it had be-
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come clear that N.usuoe Milne would
not accept its claim that the UDF, contra-
1y to its pretensions, espoused violence
and was so closely linked with the
banned ANC as to be identified with all
its policies. In Delmas, an executive-
minded judge may be more likely to ac-
cept this claim than Mr. Justice Milne
was prepared to.

A
8. Children

The number of persons detained un-
der the emergency regulations since
June 12, 1986 is believed to be in the
region of 25,000. Of these it has been es-
timated that about 40% were children
under the age of 18. The Detainees' Pa-
rents Support Committee (DPSC) has
recently estimated that 10,000 children
under 18 have been detained of whom
8,500 are under 17. Any figures which
are obtainable are likely to be inaccu-
rate. The Government is obliged to dis-
close the number of current detainees at
the beginning of each session of Parlia-
ment. Up to February 12, 1987 the Gov-
ernment has released the names of
13,194 persons detained since the start
of the present emergency. (Weekly Mail,
20-26 March, 1987). But these figures do
not include those who, at the time when
each set of figures was released, had
been detained for less than 30 days.
Furthermore, they do not include those
who were detained under the Internal
Security Act or who were held in cus-
tody awaiting trial or who were serving
prison sentences following conviction.
Furthermore, the Government's figures
have been shown to be incomplete. We
have seen one illustration: a letter from
the Minister of Law and Order denies the
detention of a named individual, yet a
letter from the local police of the previ-
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ous day acknowledges that he was de-
tained by them. There is also confusion
and uncertainty over the identity of de-
tainees listed by the Government. The
names are often mis-spelt and no infor-
mation other than the name is disclosed.
We were told that many families have
been unable to trace children who may
be detained but who may have been
killed. The DPSC's Johannesburg office
has recently published statistics relat-
ing to the detention of children in the dis-
trict which they cover up to February 5,
1987. They record 885 children under 18
who have been detained since the start
of the emergency. In Southern Transvaal
637 children aged 17 and under remain in
detention. Of those detained in this area
only three are known to have been
charged with any offence. Among chil-
dren who have been detained there are
several aged 10, 11 and 12. At least four
of the latter, who are identified in the
DPSC report, have remained in detention
since the start of the emergency and are
still detained. Many have complained of
assaults, some serious, which have been
verified by medical examination follow-
ing release.

The numbers of children who have
been held in police cells awaiting trial is
much larger. The Minister of Law and
Order told parliament that in 1986 58,962
children aged 17 or under had been so de-
tained. The average period of such deten-
tion was not stated. Many would un-
doubtedly have been subsquently re-
leased on bail and either acquitted or
given non-custodial sentences. On Oc-
tober 15, 1986, according to the Minister
of Justice, 2,677 children aged 17 or un-
der were being detained in prison, of
whom 254 were aged 15 or under. These
figures do not include 2,280 small chil-
dren (of whom 1,880 were black) who
were staying in prison during 1986 with
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their imprisoned mothers.

These bald statistics do not explain
the special position of black children 1n
the political struggle which is taking
place in South Africa from which follows
their prominence among the detainees.
What has been described as the 'War
Against the Children’ stems from their
vigorous resistance to discrimination 1n
the segregated school system. The dis-
turbances in Soweto in 1976, ruthlessly
quelled by the police who took many
lives, arose from the refusal of pupils to
accept an inferior curriculum imposed
by the Government. Because the segre-
gated education system is a cornerstone
of apartheid, the movement 1O change
the structure of education and place
control of the schools in the hands of the
community iS seen as an attack on the
whole political system. If the commu-
nity is allowed to control its schools 1t
will not stop here; it will demand con-
trol of all political institutions. This ex-
plains also the Government's determina-
tion to suppress the UDF which has
actively promoted the development of
alternative' self-governing  structures
within the townships. ‘

Children have thus been the partic-
ular target of violent repression. The
security forces patrol the townships in
heavily armoured ‘Casspirs' and ‘Hippos'
(Other kinds of police vehicles have
been labelled 'Zola Budds' and ‘Mellow
Yellows). They are looking for trouble
and they provoke it. Stones are thrown,
there is a violent response — often with
rubber bullets, tear-gas or bird-shot.
Even such ‘non-lethal weapons have
caused serious injury or death. In the
worst cases, shotguns and rifles are
used. This was so at the Langa massacre
of March 21, 1985, when 20 people were
killed by the police (17 of them shot in

the back).

2

Following an ‘unrest' incident, a
school boycott or other alleged breach
of the law there are frequently arrests,
sometimes of very large numbers. (On
September 12, 1985 the police arrested
745 pupils of Hlengiwe High School in
Soweto and detained them for a day and a
night at Diepkloof prison before they
were released without charge (S. Afr. J.
Hum. Rts., vol. 1, p. 300)). Frequently,
children are charged with public vio-
lence, a common law crime which car-
ries a maximum sentence of 10 years im-
prisonment when tried before a Regional
Magistrate. On being arrested children
are detained at police stations and subse-
quently at prisons, often with adults.
The prisons are grossly overcrowded.
We were informed by the Deputy Minis-
ter of Law and Order that he would much
prefer the children to be held at
rehabilitation centres, but, unfortunate-
ly, none were provided for black chil-
dren, only for white.

In police stations and prisons, physi-
cal abuse of children, including torture,
is widespread. Electric shocks have
been administered, and 20 instances of
tear-gassing in prisons have been ack-
nowledged by the Minister of Law and
Order in Parliament. Beatings and as-
saults with sjamboks are commonly re-
ported and we saw photographs of chil-
dren bearing scars evidently the result
of violent attacks. Two members of the
mission saw children in Ciskei who bore
marks of torture eight months after po-
lice interrogation. They said the police
had whipped them with metal-tipped
sjamboks and with strips of rolled wire,
as well as scalding them - with boiling
water and burning plastic. The children
complained that they had been denied
medical treatment.

There are estimated to be many hun-
dreds of public violence cases being con-
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ducted t.h.roughom.e country against
children and young people. The Black
Sash in Cape Town has recently moni-
tored such cases and supplied us with
the results of their work. Those charged
with unrest-related offences are often
refused bail and there are long delays
before cases are brought to trial. In a
very high proportion of cases, the
charges are withdrawn at or shortly be-
fore ;_tfe trial or the accused are acquit-
ted. The Black Sash states that of 234
cases in the Cape Town and Boland area
from January to October 1986, only 17%
of those charged were convicted In
court. The remaining 83%, who must be
presumed innocent, have suffered sev-
ere hardship with little hope of redress.
They have been punished and had their
lives disrupted by what must in many
cases be the improper use of legal pro-
cesses.

Those who are convicted often re-
ceive what we regard as excessively
harsh sentences. A four-year sentence is
not unusual, even when the child is a

first offender for whom an alternative

non-custodial sentence should be found.
We were informed that the Minister of
Law and Order had decreed that no re-
mission of sentence should be granted in
public violence cases, thus making clear
that it is seen as a political offence.

One member of our mission was in
court in Cape Town in October 1986
when two Supreme Court judges refus-
ed to vary sentences of 7 years imprison-
ment on a number of youths aged be0-
tween 16 and 20, all first offenders, the
violence in question amounting to no
more than punching a man in the face,
causing bruises, setting fire to some
curtains and breaking a window. Anoth-
er case which shocks the conscience 1is
that of the 13 year old Zachariah Makha-
jane who was detained without charge
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under the Emergency regulations on
August 21, 1986. There had been distur-
bances at his school some months
previously but they had long subsided.
When his mother applied to the court for
his release the police filed evidence say-
ing that Zachariah was a leader of the
Students' Representative Council and
was alleged by a teacher who was un-
willing to be identified to have threat-
ened to chase children out of class-
rooms. A Supreme Court judge refused
to order Zachariah's release in a judge-
ment which makes no reference to the
boy's age, though he plainly must have
known it. An appeal to a full bench of
three judges, which included the Judge-
President of Transvaal and another judge
who is generally regarded as the most
liberal of the Transvaal judges, was dis-
missed on the ground that it had not
been shown that the police had failed
properly to form the opinion that deten-
tion was necessary for the maintenance
of public order. Yet alternative possibili-
ties were available: the child could have
been put in care, or he could have been
prosecuted for an offence if there was
any evidence of any offence. It is impos-
sible to defend the conduct of any judge
who authorises the continued imprison-
ment of a 13 year old child in these cir-
cumstances.

The violence being done to children
in South Africa ought to be of great
concermn to the Government because of
the long-term effects on the society as
well as on the children themselves. It is
difficult to understand why the govern-
ment allows the present barbarous situa-
tion to continue. The disruptive effect of
detention and imprisonment of children
on their families may be devastating. On
the children themselves, we heard from
child psychologists that the effect may
be disastrous and permanent. Post-trau-
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matic stress disorders are common and it
may be impossible for many such chil-
dren to re-integrate into normal society.
The policy of excluding children releas-
ed from detention from school seems not
merely cruel but a recipe for future so-

cial dislocation.

9. The administration of justice
and the judicial system

The constitutional system in South
Africa makes Parliament supreme. The
judges are bound by their oath of office
to apply the law passed by Parliament.
They have discretion in certain aspects,
such as sentencing; they have respon-
sibility for interpreting the law; and, as
we have seen, they can determine the
validity of subordinate legislation. Given
the evident intention of the Government
to deny human rights to the majority of
its citizens, how far do these powers
enable the judges to protect human
rights? And how effectively do they use
the powers they have?

Two recent studies of the attitudes of
the judiciary from 1910 until 1980 have
criticised their excessive readiness to

support the policies of the government
at the expense of individual freedom.

(Corder - “Judges at Work”, and Forsyth
— “In Danger for Their Talents”). How-
ever, this tendency has been less marked
in more recent years.

The judges see themselves as be-
longing to the same professional tradi-
tion as the English and American judges,
in which a high degree of technical com-
petence and independence from the ex-
ecutive are valued. Their positivist ap-
proach to their function leads them to
exclude overt political influences and to
assume an obligation to give effect to
the intention of Parliament regardless of
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their personal view of its wisdom Or
morality. They are criticised by such
distinguished academic lawyers as Pro-
fessor John Dugard for failing to take suf-
ficently into account the fundamental
libertarian and egalitarian principles of
Roman-Dutch law. It is certainly evident
that many judges do not apply any pre-
sumption in favour of personal freedom
when the release of detainees is sought.
Moreover, it is quite obvious from the
expressed attitudes of many judges that
they support apartheid and the policies
of the Government towards those who
oppose it. Thus the claim to indepen-
dence is not wholly justified. The judges
are appointed by the Government and
there have been a number of very ob-
viously political appointments in the
past by which the Government has
sought to ensure that the courts will not
upset state policy. We accept that
judges are now more generally appoint-
ed on merit, but the predominance of
executive-minded judges ensures that
the courts will generally reach decisions
which accord with the Governments
wishes.

In the last two or three years some
judges have demonstrated a degree of
independence by ruling against the Gov-
ernment in a number of cases where
they have had to interpret the Internal
Security Act and the Emergency regula-
tions. In four important areas the courts
have been able to restrain the executive
in order to protect individual Liberty:

a) although arrest and detention under
s.3(1) of the Emergency regulations
requires only the subjective opinion
of the arresting officer, the court has
insisted that a bona fide and genuine

opinion should be formed. In at least

one case, the release of a detainee has
been ordered on this ground.
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b) a court has ruled that an emergency
detainee is entitled to be given the
reasons for his further detention be-
yond the initial 14 days, and in one
very recent case a judge has ordered
release on the ground that such rea-
sons were insufficient.

c) some parts of the Emergency regula-
tions have been declared void for un-
certainty and some actions (such as
mg‘ seizure of a newspaper wrongly
alleged to include illegal statements)
held to be outside their scope.

d) the interpretation of the law and the
regulations has in some cases pre-
vented the Government from action
which they intended or believed the
regulations permitted them to take.
For example, clauses purporting to
oust the jurisdiction of the courts to
interpret the regulations have been
held ineffective, and the explicit ex-
clusion of access of lawyers to detain-
ees has been held not to mean what it
says. The latter decision is, however,
at present under appeal.

. Unfortunately, some of these 'liberal’
decisions have been reversed by the Ap-
pellate Division and others have been
nullified by the Government amending
the law. It is plain that the Government
will not allow an adverse decision to
stand if it inhibits its freedom to detain
whomever it wishes to detain. It is there-
fore obvious that the judges, however
courageous and independent, can miti-
gate only marginally the impact of the
security laws. At the same time, their
presence on the bench lends undeserved
credibility to a legal system in which
personal and political freedom are left
unprotected. We discussed this dilem-
ma with several judges, most, but not all,
of whom are regarded as liberal. We
were impressed by their concern to as-
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sure us that they would in no circum-
stances be prepared to accept any in-
truction from the Government save in
the form of a law properly enacted. We
were also impressed by their obvious
awareness of the fundamental injustice
of the system of which they were part.
None of them was a Government sup-
porter. They all felt they were justified
in continuing to sit on the bench, and it
was apparent that questions of individ-
ual liberty were not a regular part of
their judicial work. This is the effect of
the Government's policy of keeping 'se-
curity' cases out of the courts: judges
are largely occupied with commercial
disputes, divorces, motoring cases and
‘non-political' crime. Consequently, they
rarely need to face up to the conflict
inherent in their participation in a repres-
sive legal system. Whether any judge
should continue to hold office under the
present South African government and
constitution is a moral question for each
individual. Most of the black lawyers and
political leaders with whom we dis-
cussed the question thought the ‘liberal
judges should resign, but it was gen-
erally acknowledged that resignation
would have little impact unless it was
accompanied by public exposure of the
reasons for resigning. Two judges were
believed to have resigned in recent
years in protest against Government ac-
tion but they had not acknowledged it
publicly. Other leading advocates were
believed to have refused judicial appoint-
ments.

The judges have been criticised not
only on account of their participation in
a legal system which denies basic rights
to personal liberty. It has also been
claimed that in administering the ordi-
nary law, they have made decisions
which seem inhuman and have imposed
excessively harsh sentences. We have
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éiven examples of sentences on children
for public violence and the Makhajane
case is another example (see above).
This applies even to some of the liberal’

judges.

10. Human rights
in the homelands

There are ten homelands of which
four are described as independent: Trans-
kei, Venda, Bophuthatswana and Ciskei.
The non-independent homelands are for
practical purposes governed as if part of
South Africa — certainly as regards secu-
rity matters. The self-governing home-
lands have their own security laws and
separate judicial systems, though the Su-
preme Court judges are generally second-

ed from the South African judiciary. How-
ever, the human rights record of the inde-
pendent homelands is even worse than
that of South Africa proper, perhaps to
some degree because they are less ex-
posed to critical scrutinity by the inter-
national community. We have found an
abundance of evidence that any political
dissent is harshly suppressed, that de-
tainees — including children — are brutal-
ly tortured by a police force which
closely collaborates with, oOr 1S super-
vised by, the South African security
forces.

Though the judges are as independent
as are the South African judges, they
show even more reluctance than their
colleagues to stop abuses of power by
the executive branch of government. It
may be that they have even less con-
fidence that their orders will be obeyed.

The level of encroachment upon the
rule of law appears to vary among the
homelands. Venda and Ciskei have the
worst reputation. We have described
the evidence which we saw of torture of
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children in Ciskei. We heard Dean Fari-
sani describe his arbitrary detention and
brutal treatment by the security police
in Venda.

In Bophuthatswana a Bill of Rights is
embodied in the Constitution. In theory
at least it provides for the possibility of
the annulment by the Supreme Court of
Government actions and even Parliamen-
tary legislation. There is also an ombuds-
man with wide powers to investigate
citizens' grievances. Many citizens nev-
ertheless feel themselves powerless to
enforce their civil rights, particularly
their right to voice dissent and to orga-
nise political opposition to the Govermn-

ment.

11. Legal Aid

The Rule of Law depends not only on
the availability of fair legal procedures,
an independent judiciary and laws which
recognise basic human rights; it also
requires that citizens have access 10 the
law to defend their rights.This means
that those who do not have the means to
pay for legal representation in matters
where their liberty is at stake must be
provided with it at the expense of the

State.
The provision of legal aid In South

Africa is wholly inadequate and the mo-
ney supplied by the Government for this
purpose falls far short of the sums
provided in comparable legal systems.
The need for legal aid is particularly
marked in South Africa where a very
large number of trials are continously
taking place in which the accused, if
found guilty, can face long terms of
imprisonment and even the death penal-
ty. In 1985 164 South Africans were
hanged and the 1986 figure is unlikely to
have been very different. The antiquated
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pro Deg system pr es legal represen-
tation in capital cases — this means that a
very junior advocate is deputed by the
Bar to take the case for a nominal fee,
paid by the Bar. Many advocates in South
Africa have had their first experiences of
conducting criminal cases by defending
black people charged with murder; ex-
perienced advocates are too occupied
with well paid cases to undertake pIQ
Deo work. Other impoverished defen-
dants, that is virtually all those who are
black, must rely on the help of those
who are able to represent them without
charge or who can be paid from char-
itable sources, usually from outside the
country.

The Legal Resources Centre, with of-
fices in Johannesburg, Cape Town, Port
Elizabeth and Durban, does sterling
work together with a number of attor-
neys and advocates in private practice
who are willing to risk harassment and
even detention to ensure that proper de-
fences are presented at least in political
cases. A measure of the risk is that at
least five lawyers whose cases were
brought to our attention have been de-
tained during the present emergency
while engaged in their professional
work. The harassment of lawyers so as to
discourage them from carrying out their
duties is manifestly improper and itself
undermines the rule of law.

Particular difficulties are experienc-
ed by those faced with prosecution in
rural areas. There are few lawyers prac-
tising in such areas and those that exist
are almost invariably dependent on the
white property owners for their income.
Consequently they feel unable or are un-
willing to represent black people appa-
rently in conflict with the established
order. The few progressive lawyers are
almost all based in the major cities.
Some of these told us that they are pre-
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pared to travel to rural areas but the
distances are often so great that they can
handle only a limited number of rural
cases. They also complain of obstruction
from the prosecutors, from the police
and even from the magistrates. It must
be remembered that the magistrates in
South Africa are government servants
and usually favour the prosecution in
political cases. Defence lawyers coming
from the city complain of discourteous
treatment, being made to wait for local
lawyers to have their cases dealt with,
and being summoned to the court to
make formal applications which could
have been dealt with by correspon-
dence. When defence lawyers seek to
instruct local lawyers to act as agents
they often decline to do so on political
grounds.

There are also complaints that at-
tempts to establish local advice centres
in rural townships are thwarted by the
police — advice workers have been de-
tained under the Emergency. There have
recently been proposals to appoint peri-
patetic salaried lawyers to advise the in-
habitants of rural townships, but funds
are not provided by the Government for
this purpose and private funding is
scarce.

12. The security forces and
the security state

South Africa is sometimes referred to
as a police state. If this expression
means that the state is run by the police
unrestrained by the Rule of Law, then
South Africa comes close to fulfilling
the definition. This is so on two levels.
The police (and the Government) do not
comply with the law as passed by the
Parliament, but in any event the law
passed by Parliament does not consti-
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* tute the Rule of Law because it ex-
cludes the judges from any power t0 safe-

guard human nghts.
What we have said already demon-

strates that the police have virtually un-
limited powers to arrest and detain and
have little to fear from the courts. There
is little evidence of disciplinary action
taken against the police In cases where
they have been manifestly guilty of
gross abuses. For example, the Legal Re-
sources Centre in Cape Town had ob-
tained an interdict against the Minister
of Law and Order and the police to re-
strain further assaults on the residents of
some of the squatter camps in the area
of Crossroads. Notwithstanding the inter-
dict, attacks were mounted by vigiantes
and police (established by photographic
as well as overwhelming eye-witness
evidence) which, on June 9 and 10, 1986,
led to the eviction of some 60,000
people and the destruction of thelr
homes and property. When the case
came to court again for the interdict to
be made final, the Government conceded
the case. Yet no disciplinary action Or
court action has been taken against the
police notwithstanding their gross con-
tempt of court. Also in the Cape Town
area was the notorious incident of the
‘Trojan horse' when three children were
shot dead by policemen who emerged
from boxes on top of an unmarked loIry
and opened fire. After the killings they
arrested several people in the neigh-
hourhood and charged them with public
violence, alleging that they were throw-
ing stones. When the case came 10 court
in late 1986 the police were unable to
produce any credible evidence and the
case was dismissed. No prosecution or
any disciplinary action has been taken
against the policemen responsible for
the killing.

In exercising control over the town-
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ships there is compelling evidence that
the security forces take advantage of the
existence of significant numbers of
black people who, whether for ideolo-
gical or economic reasons (we suspect
more commonly the latter) are prepared
to assist the authorities to quell the op-
position. The Government seeks toO
evade responsibility for much of the vio-
lence in the townships by ascribing it to
black on black' conflict. Manifestly,
there are fierce differences of viewpoint
between black people. Sometimes these
may be the legacy of ancient tribal rival-
ries, but they appear to be much more
frequently the result of the apartheid
system, which creates desperate Com-
petition for scarce resources.

The black groups which support the
authorities are generally known as vigi-
lantes. In Natal the Inkatha movement
led by Chief Buthelezi fulfils this role. In
the Cape Town area, the vigilantes are
called ‘witdoeke' an Afrikaans word re-
ferring to the white armbands which
many of them wear. The evidence of col-
lusion with the police in the Crossroads
affair is overwhelming. The '‘comrades’
are the young opponents of apartheid
who generally support the UDF. Govern-
ment support for those who are pre-
pared to attack the comrades may take
the very tangible and attractive form of
money payments, priority in housing and
employment and the provision of wea-
pons. In the case of Inkatha, the Gov-
ernment may not be directly involved,
but Chief Buthelezi's own political pow-
er as Chief Minister of the KwaZulu
homeland gives him a similar interest
and power to reward his supporters. We
have seen no evidence that Chief Buthe-
lezi has been personally involved in the
rash of recent murders of UDF support-
ers in KwaMakutha, KwaMashu, and oth-

er places in Natal, but the evidence of
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Inkatha involvement is strong. A recent
academic study of disturbances in the
area concludes that by far the greatest
number of them have been initiated by
Inkatha members.

A recent tendency has been for vig-
ilantes to be recruited into the police —
either the South African police force
itself or the local township police. These
'kitskonstabels' (instant cops) are given
mininfal training and sent into townships
where they are not personally known.
Many are driven to join the police by
severe unemployment and some have
been driven to suicide by the hostility of
their families or the agony of conceal-
ment. The increasing use by the Govern-
ment of its economic power over black
people to compel them to police each
other is another way in which it seeks to
perpetuate minority rule.

Another sinister developement noted
by many observes is the establishment
of a network of joint management com-
mittees' (JMCs). The National Security
Council is the body responsible for State
Security. Its members are key cabinet

_ministers and leading generals and po-

licemen. Directly accountable to it is a
series of regional security committees
and answerable to them are JMCs in al-
most every town in the country. Each
JMC is chaired by the senior policeman
or army officer in the neighbourhood and
its deliberations are kept secret. Its
functions appear to be to monitor dis-
sent and discontent in its area and then
to take appropriate action. That may in-
clude genuine redress of local grie-
vances by the expenditure of its appa-
rently limitless funds; it may also in-
clude alerting the police to the exis-
tence of unwelcome dissent, which can
lead to detention or prosecution. We
heard several stories of actions taken by
the JMCs which overrode or by-passed
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the elected authority in the area. It is
clear that a secret parallel system of gov-
ernment has been created which can
operate independently of the formal con-
stitutional structure.

Albeit concealed behind a smoke-
screen of disinformation, censorship and
legal formality, the apparatus of the po-
lice state is already well established in
South Africa.

The recent general election for the
white House of Assembly increased the
size of the National Party's majority, and
gave the Conservative Party more seats
at the expense of the liberal Progressive
Federal Party. This shift to the right sug-
gests that the policy of repression 1is
more likely to be intensified than re-
laxed, and that violations of human rights
and the Rule of Law will continue to
cause misery and bitter resentment
among the disenfranchised black majori-
ty of the population. |

We have drawn attention to the grow-
ing marginalisation of the judicial sys-
tem, by the removal of its jurisdiction to
safequard individual liberty, by the
prompt re-introduction of regulations

- which courts have held ultra vires, by

the renewed detention on fresh pretexts
of those whom judges have ordered to be
released and by the failure of the gov-
ernment and its agents to respect judi-
cial decisions. Since the election a strik-
ing example has occurred in the expul-
sion from South Africa of the represen-
tatives of the BBC and Independent Tele-
vision News for filming scenes of violent
police assaults contrary to regulations
which at the time when the filming took
place the Supreme Court had struck
down.

These policies undermine the Rule of
Law and the independence of the judicia-
ry. They encourage unjustified depriva-
tion of liberty, violent physical assaults
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and torture, which according to the evi-
dence, are perpetrated extensively by
the security forces, who are heavily
armed and subject to little if any re-
straint. Whatever genuine fears the gov-
ernment may have about the threat of
violent opposition to its rule, its mea-
sures in self-defence go far beyond any
which could be justified under the inter-
national law of human rights, even in the
most extreme circumstances. The exclu-
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sion of judicial safeguards is far more
strict than in other countries where ter-
rorism is notoriously prevalent, such as
Israel and Northern Ireland.

Both the policies themselves and
their object, the maintenance of the
domination of the majority by a minority,
are legally and morally indefensible. The
object cannot be achieved without esca-

lating violence and must surely be aban-

doned urgently.
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BASIC TEXTS

Declaration on the Right to Development

A General Assembly resolution 41/128 of 4 December 1986

The General Assembly,
BﬂananMdthemmsesmdpnndplesofmeChaneroftheUmtedNamnsrelanng

to the achievement of international co-operation in solving intemational problems of an eco-
nomic, social, cultural or humanitarian nature, and in promoting and encouraging respect for
human rights and fundamental freedoms for all without distinction as to race, sex, language
or religion,

Recognizing that development is a comprehensive economic, social, cultural and politi-
cal process, which aims at the constant improvement ofthewellbelnqofthe entire popula-
tion and of all individuals on the basis of their active, free and meaningful participation in
development and in the fair distribution of benefits therefrom,

Considering that under the provisions of the Universal Declaration of Human Rights
everyone is entitled to a social and international order in which the rights and freedoms set
forth in that Declaration can be fully realized,

Recalling the provisions of the International Covenant on Economic, Social and Cultural
Rights and the International Covenant on Civil and Political Rights,

Recalling further the relevant agreements, conventions, resolutions, recommendations
and other instruments of the United Nations and its specialized agencies concerning the inte-
gral development of the human being, economic and social progress and development of all
peoples, including those instruments concerning decolonization, the prevention of discrimi-
nation, respect for, and observance of, human rights and fundamental fre edoms, the mainte-
nance of international peace and security and the further promotion of friendly relations and
co-operation among States in accordance with the Charter,

Recalling the right of peoples to self-determination, by virtue of which they have the right
freely to determine their political status and to pursue their economic, social and cultural
development,

Recalling further the right of peoples to exercise, subject to relevant provisions of both
International Covenants on Human Rights, their full and complete sovereignty over all their
natural wealth and resources,

Mindful of the obligation of States under the Charter to promote universal respect for and
observance of human rights and fundamental freedoms for all without distinction of any kind
such as race, colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status,

Considering that the elimination of the massive and flagrant violations of the human
rights of the peoples and individuals affected by situations such as those resulting from colo-
nialism, neo-colonialism, apartheid, all forms of racism and racial discrimination, foreign
domination and occupation, aggression and threats against national sovereignty, national
unity and territorial integrity and threats of war would contribute to the establishment of
circumstances propitious to the development of a great part of mankind,

Concermned at the existence of serious obstacles to development, as well as to the com-
plete fulfilment of human beings and of peoples, constituted, inter alia, by the denial of civil,
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