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Letter of Transmittal

i’ 5i: Commonweal th Cbserver M ssion

ng to South Africa

| DeeH™

GnauWeEm

Jowummmwum

Td: (M6&H9

Fax: 488 0216

Dear Secretary-Ceneral,

We have the honour to transmt under cover of. this letter the report
of the first phase of the Commonweal th Cbserver M ssion to South
Africa covering the period from nm d- Cot ober 1992 to m d-January
1993.

We need hardly say that we found the exercise both chall engi ng and
rewarding. It was an Qpportunity for us to nmake a contribution
towards ending the violence in South Africa. But it was al so an
opportunity to serve the Commonweal th. Qur involvenment is
therefore for us a source of pride, and we would like to thank yen
for the opportunity to serve the Commonwealth in so prom nent an
area of its endeaVQurs.

As you know, the Government of SouthtAfricn, the Political parties
and. reprosontativus of all shades of public opinion have acclai nmed
the work of the first phase of COVSA. W have no doubt that the
next phase of this exercise will be just as fruitful, and contribute
to a peaceful transition to a denocratic South Africa.

w Leon Chow

Justice Austin Am ssah Professor Duncan Chappell

Chai r persons

COVBA Phase One

3 E Chi ef Enmeka Anyaoku

Conmmonweal t h Secr et ary- Gener al

Commonweal th Secretari at

Mar | bor ough House

London SW
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SAP Sout h African Police
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CHAPTER 1

I ntroduction

Backgr ound

At their last summt in Harare, Zinbabwe, in Cctober 1991, Commpnwealth
Heads of Governnent gave a nmandate to the Conmonweal th Secretary-

CGeneral to visit South Africa and explore with the principal parties concerned
ways in which the Conrmonweal th coul d assist in |ending nmonentumto the
negotiating process. In July 1992, during his third such trip to South Afri ca,
Secretary-General put forward to the Governnent and principal parties a
pnposal for a nultidisciplinary team of Conmonweal th experts to provide
practical assistance to arrest the ongoing violence, which had energed as the
key inmpedi ment to negoti ations.

This was followed by a United Nations Security Council debate on the

issue, a visit to South Africa by Cyrus Vance on behalf of the United Nations
Secretary-General, and the adoption by the United Nations Security Counci

on 17 August 1992 of Resolution 772. This Resol ution

0 Authorised the United N ations Secretary-General to deploy, as a matter

of urgency, United Nations observers’ m South Africa in such a nmanner

and m such nunbers as he deternines necessary, to address effectively

the areas of concern noted in his report, in co-ordination with the
structures set up under the National Peace Accord’

o ldentified as areas of concern 'hostels, dangerous weapons, the role of
the security forces and other arnmed fornmations, the investigation and
prosecution of crimnal conduct, mass denonstrations and the conduct

of political parties’.

0 Invited other 'intemational organisations, such as the O ganisation of
African Unity, the Conmmonweal th and the European Community, to

consi der deploying their own observers in South Africa in co-ordina-

tion with the United N ations and the structures set up under the

Nati onal Peace Accord’

In the light of these devel opnents, the Comonweal th Secretary- Gen-

eral moved with speed to constitute the Commonweal th Cbserver M ssion to
South Africa (COVBA). This group arrived in South Africa on 18 Cctober 1992,
two days after being briefed by the Secretary-General m London
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Conposition
A full list of the COVBA menbers who participated in the first phase of this
mssionis at Annex I. In line with his original proposal, the Secretary-Genera

i nvited nmenber governnments to nominate experts in a variety of relevant
fields, including legal and judicial experts and persons with backgrounds in
| aw enforcenment, crimnol ogy, diplomacy, politics and comunity relations.
The Secretary-CGeneral appointed Justice Austin Am Ssah, a forner Attoney-
General and Justice of Appeal in Ghana who is now serving as the President
of the Botswana Court of Appeal, to chair COVSBA fromits arrival unti
December 1992, whenJustice Am ssah had to | eave due to prior conmmtnents.

Pr of essor Duncan Chappell, Director of the Australian Institute of Crimnol-
ogy and a Deputy President of the Australian Federal Administrative Appeals
Tri bunal , took over as Chairperson of COVSBA for the remining period. Dr

Si mbi Mubako, a | aw professor and former M nister of Justice and of Hone
Affairs in Zinbabwe, served as deputy Chairperson and spokesperson of the
COVBA team at its regional office in Durban. Also included in the COVBA
group were: a forner Conmi ssioner of the Royal Canadi an Mounted Police;

a former Deputy Conm ssioner of the sanme institution; a forner Assistant
Conmi ssi oner of Police in New Zeal and; a serving Chief Superintendent
headi ng the Police/ Conmunity Rel ati ons Department at Scotland Yard in
Britain; a serving Superintendent of Police from Ml aysia; a | awer and senator
fromthe Bahamas; a |l awer and forner Menber of Parlianment fromlndia;, a
fornmer General of the Nigerian Arnmy; and a sewi ng Maj or of the Botswana

Def ence Force. The observers in the first phase of this mssion were supported
by a team of six Commonwealth Secretariat Staff, led by the Director of the
International Affairs Division, Max Gayl ard.

Mandat e of the M ssion

During his briefing on 16 Cctober 1992, the Secretary-Ceneral stressed that:
0 In accordance with United Nations Resolution 772 of 17 August 1992,

the Commonweal th m ssion would coll aborate with the United Na-

tions Observer Mssion to South Africa (UNOVSA) and ot her interna-

tional observers, and would co-ordinate closely with the Nationa

Peace Secretariat and other structures established under the N ationa

Peace Accord.

0 However, within that franmework, the Commonweal th G oup woul d

retain its separate identity, reporting to the Comobnweal th Secretary-
CGeneral directly on all its work in South Africa. The Conmonweal t h
Secretary-General stressed that each nmenmber of the G oup woul d be

serving in anindividual capacity, and woul d be expected to nmake
observations and judgnents which reflected this independence.

0 The SecretaryGeneral underlined the crucial inmportance of observers
acting inpartially and even-handedlyin relations with all persons and

organi sations in South Africa.
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Renot hanmmweam Cheower M sei ont oSout hAt i aPhase
The Conmmonweal th mi ssion was conceived as covering an initial period
of three nonths (to m d-January 1993), whereupon the Secretary-Genera
woul d revi ew the Commonwealth’s role. This Report provides a sunmary of
the activities and observati ons of COVBA duringthisfirstphase of the mission
Depl oynent
Due to the relatively snmall size of the COVSA group (12 observers and six
Secretariat staff), COVBA concentrated on the two regions of South Africa
worst affected by the violence: the Pretoria-Wtwatersrand-Vaal (PW) area
and N atal. COVBA al so nade four trips to the Border/Ciskei area, where
tensi ons between the Afrian N ational Congress and the Ci skei administration
fol | owi ngt he Bi shomassacre of 7Septenber 1992hadl ed toa spiral ofviol ence
that threatened to become a new ’'fiashpoint’.
Activities
Wthin these geographical areas, COVSA nenbers focused on specific activi-
ties, where their particular range of police, mlitary, |legal, diplonmatic and
negotiating skills could be applied to optimumeffect. In practical terns, the
m ssi on:
o Met with a wide variety of political parties, organisations and interest
groups,includ.ing State President FWde Kl erkand several governnent
m nisters; African National Congress (ANC) President N el son Mandel a;
Pan- Af ri cani st Congress (PAC) President O arence Makwetu; |nkatha
Freedom Party (I FP) | eader Chief Mangosuthu Buthel ezi; |eaders of
KaNgwane, Ciskei, QrnaQna, Lebowa and KwaNdebel e; senior offi-
cial s of the Bophuthatswana adm ni stration; representatives of the
Denocratic Party, Conservative Party and Azani an Peopl e’ s O gani sa-
tion (AZAPO); church groups; trade unions; and civic organisations
and a variety of other non-govemrental groups. |In these neetings,
COVBA sought primarily to listen to the views of those engaged in
shaping the political future of the country, as well as convey its deeply
hel dvi ewt hat vi ol encei nSouth Africa coul d notbe effectivel yresol ved
as long as the political stalemate continued.

Di scussed with a wide range of experts at the University of South Africa
(UNI' SA), University of Cape Town, University of the Western Cape
and other specialist research bodies like the Human’ Sci ences Research
Council, the state of violence in South Africa and its causes and their
views on ways of bringing this violence to an end.
0 Attended and observed proceedings at political rallies, denonstra-
tions, funerals and other public gatherings, with a view to hel pi ng pre-
enpt viol ence on such occasions.
I N
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.- Acted to reinfOrce the work of the structures set up under the N ationa
Peace Accord - including the N ational Peace Conmittee, N ationa
Peace Secretariat, Regional and Local Dispute Resolution Comittees
and the Col dstone Conmi ssion - through regular and visible attend-
ance at their public functi Ons, responding to requests for expertise and,
where appropriate, playing a facilitative role.

Est abl i shed and devel oPed channel s of comunication with the South
African Police (SAP) and South African Defence Force (SADF) with a
view to being able to provide constructive advice and assi stance as
appropriate. In the case of the SAP, COMSA faund, and responded to
a huge dermand for expert advice in the field of police/ comunity
rel ati ons, through regular contact with senior officials, attendance and
presentations at training semnars and contacts with the newy estab-
i shed Police Board
0 Acquainted itself with, and supported initiatives to help overcone the
soci oeconomi ¢ causes of violence, including visits to several hostels
and squatter canps, and discussions with relevant officials and com
munity | eaders on these issues.
O Liaised with the United Nations and other international observers,
witha view to maxi msing the inmpact of the Iimted resources avail able
in helping to arrest the violence.
The foll owi ng chapters provide nore detailed informati on on these key
areas of activity and the perceptions gained fromthem as well as sone overal
concl usions from COVBA' s three-nonth first phase of activity in South Africa.
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CHAPTER 2

The Political Context

Backgr ound

COVBA cane to South Africa to provide practical assistance to indigenous
structures seeldng to pronote peace. However, it woul d have been inpossible

- indeed shortvsighted - to have ignored the political context in which that
vi ol ence occurr ed.

As el aborated in subsequent chapters, violence in South Atria is deeply
rooted in the apartheid systemand the continued uncertainty which plagues
the country despite the reforns announced by President de Kl erk in February
1990. It would be naive to assune that the advent of the first denocratically
el ected government in South Africa will lead to an i nmedi ate cessation of this
vi ol ence. However, COVBA is firmy of the view that’a Governnent which

enj oys the support of the mpjority of the populationis in a far better position
to address the issue of violence than one which is’ not.

An el ection would, in the first instance, provide political rivals with a
different sort of battlefield and nullify any remai ning argunments in favour of
the use of force. A denocratically el ected government would be in a position
to undertake the | ong overdue task of restructuring the | aw enforcenent

agenci es, which have all too often been a part of the problem rather than of
the solution. Mst inmportant, a governnent accountable to the majority of the
pepul ati on woul d be under tremendous pressure to confront the social and
econoni ¢ i ssues which are at the heart of the frightening spiral of violence
afflicting South Africa.

Thus, al though COVBA' s i medi ate objective was to help restrain

vi ol ence on a day-to-day basis, it sought to put this violence in the broader
context of the urgent need for a negotiated political settlenent.

Contacts Wth Political Parties and Interest G oups

During its first weekin South Africa, before the group split into the Durban and
Johannesbur g- based teans, COVSA was briefed by representatives of all the
political parties who are signatories to the National Peace Accord, including
the N ational Party, ANC and | FP. During that week, COVSA also net with

AN C | eader Nel son Mandel a and PAC | eader C arence Makwet u.
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Subsequently, the Durban-based team |ed by COVBA Chair person

Austin Am ssah, paid a call on Inkatha | eader Chief Mangosuthu Buthel ezi in

U undi. The teamalso called on the ANC Natal M dl ands Chai rnman, Harry

Gnal a, after the assassination of his deputy, Reggi e Hadebe. COVBA kept

close contact with all parties in the Natal area, eSpecially during negotiations
with the IFP, the amakhosi (traditional chiefs) and the ANC in an effort to help
establish Local Di Spute Resolution Commttees (LDRCs) and organise the

return of refugees in Unbunbulu, and KwaNdwal ane and. KwaMavundl a in

the Port Shepstone area.

The Johannesbur g- based team neanwhile, attended a reception hosted

by the Mnister of Foreign Affairs, Roelof 'Pik' Botha, for the State President,
and were al so received by a number of ministers in Pretoria, including
Constitutional Affairs Mnister Roelf Meyer, Mnister of Law and Order

Hernus Kriel and the former Mnister of Local Governnent, National Housing
and Manpower, Leon Wessels. The team held follow up neetings with the

AN C and PAC, and initiated neetings with AZAPO, the Denocratic Party and

the Conservative Party.

Partly at the initiative of the National Peace Secretariat, and partly at its
own initiative, COVSA visited a nunmber of the 'honel ands’. including

Transkei, C skei, Baphuthatswana, KaNgwane, QnaQwa, Lebowa and Kwa-

Ndebel e. The primary purpose of these visits was to encourage - where this

was not already the case - participation in the National Peace Accord, as well
as to discuss the eventual reintegration of these territories into a new South
Africa.

In between its other activities, COVSA also frequently net with political
experts and interest groups including the South African Institute for Interna-
tional Affairs; the Institute for Denpcratic Alternatives in South Africa
(IDASA); the South African Council of Churches (SACC); the Congress of

South African Trade Unions (COSATU); prom nent business people; and civic
groups.

Visit by the Secretary-Ceneral

Political contacts made by COVSA in South Africa were consistently but-
tressed by the close personal contact the Commbnweal th Secretary- General

has mai ntained with all parties and interest groups in South Africa. During the
first phase of the COVBA nission, the Secretarvaeneral stopped over in
Johannesburg where, addition, to consulting with mssion nenbers, the
Secretary- General spoke on the phone with Foreign Mnister Botha and net

with M Mandel a and Chief Buthelezi as well as John Hall, Chairnman of the

Nati onal Peace Committee and Dr Antoni e G | denhuys, Chairnman of the

N ational Peace Secretariat.

The visit took place against the backdrop of the National Peace Conmit-

tee (NPC) neeting of M N overmber 1992, at which it was announced that the
BzZBZI E 56- T4. Wi U anaaoss Huuamuuuo 171 :u ESSI - ZB- ZI
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ANC and I nkatha had agreed to a bilateral neeting between their |eaders, and
that the NPC was inviting all signatories to a neeting which, it was hOped,

m ght act as a catalyst for nulti-party negotiations.

Wel com ng these devel oPments - anongthe first signals that the politica

stal emate that doni nated 1992 night finallybebroken- the Secretary-Genera
called for "l eadership and vision" in order that the final lap of South Africa’'s
political transition could be conpleted.

Si gns of Hope Amd the G oom

COVBA feels that there are grounds for cautious Optimsmin South Africa in
1993 al though there were many di sharbi ng devel oPnments in the |last quarter of
1992. .

On the negative side, COVGBA arrived in South Africa against the

backdrop of a breakdown in the second Convention for a Denobcratic South
Africa (CODESA) over disagreenents on a tinetable for transition, the issue
of power-sharing and over what size of mpjority would be required to accept

a new constitution.

The possibility of a resunption of tans receded even further after the

Boi pat ong and Bi sho massacres in June and Septenber 1992 respectively.

These left in their trail a spiral of violence, and a breakdown in the fragile
political tolerance that had begun to devel op anong the political parties.
During COVBA' s stay, violence escalated in N atal to the point where the
Covernment was obliged to depl oy additional security forces in the area.

The publication by Chief Buthelezi, the Chief Mnister of KwazZulu and

hinself a traditional Chief, of a draft regional constitution which, if taken
literally, would anbunt to the secession of N atal fromthe rest of South Africa,
exposed the divisions that appeared with the breakdown of nultilatera

negoti ations. V

The formati on of the Concerned Group of South Africans (COSAQ,

i ncl udi ng I nkat ha, C skei, Bophuthatswana and white groups to the right of
the political spectrum such as the Conservative Party, has heightened the
danger of fragmentation and di ssidence as South Africa works towards a new
order.

COVBA, |ike other international groups, was shocked by the revel ations

of the Gol dstone Commission (referred to also in Chapter 3) that the SADF' s
Mlitary Intelligence continued to wage a 'djrty tricks’ canpai gn agai nst the
ANC | ong after CODESA began. The subsequent purge of the security forces
initiated by President de Kl erk has gone sone way to restoring confidence in
these forces. However, as elaborated in the conclusions of this Report, COVSBA
feels that far nmore needs to be done to rid the arny once and for all of its covert
operations. a
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COMBA, in its first phase ofactivity, also witnessed an outbreak of attacks
clainmed by the Azani an Peopl e’ s Liberation Arnmy (APLA), the armed wi ng of

the PAC, referred to in greater detail in Chapter 3. These attacks were foll owed
by retaliatory attacks by extrene right-wing elenents and threats of ’hot
pursuit’ raids into Transkei and nei ghbouring countries, where APLA is

all eged to have its bases. These threats were a stark remi nder of the darkest
days of South Africa’s destabilisation operations agai nst nei ghbouring coun-
tries.

Most disturbingly, the APLA attacks have provi ded amunition for

racial bigotry at a tinme when South Africa. desperately needs to nurture the
process of reconciliation that began with the disma ntling of apartheid |egisla-
tion.

The anbi val ence ofthe PAC overthe issue, andits angerover the nassive
response that a few white deaths have caused, though understandabl e, does

not help to solve the problem COVBA is especially concerned over the
breakdown of bilateral tal ks between the PAC and the Governnent, which it

had hoped would clear the way for the PACto participate in nultilatera
constitutional negotiations for the first tine.

DesPite these drawbacks, there were nmany determ ned efforts during

COVBA' s stay to pronote peace and break the inpasse hindering the

resunpti on of negotiations

Bil ateral contacts, criss-crossing the various groups and parties, contin-
ued throughout. Wiile it was sonetines difficult to foresee how all these tal ks
woul d finally merge into one forum there is no doubt that they have cleared
much of the undergrowth which in the past has been a barrier to progress in
the multilateral negotiations.

Thr oughout the post-CODESA 11 period, the ANC and the Gover nnment

have nai ntai ned bilateral contact through M Meyer and ANC Secretary-

General Cyril Ramaphosa. After several nonths of nottalking directly to each
other, Ptesident de Klerk and M Mandel a net agai ni nSept enber 1992. This

led to the historic Record of Understandi ngbetween the ANC and the N ationa
Party.

DesPite accusations and counter-accusations over the inplenmentation of
neasures agreed in the Record of Understanding (especially those relating to
curbing violence), relations between the two parties have continued to im
prove.

The ANC s recently-adopted ' Strat’ egi c Perspectives’, which endorse
power - sharing even beyond a transitional period, is evidence of the spirit of
give and take that appears to characterise the present relations between the
organi sation and the Governnent.

A Govenment - ANC bosbenad (bush neeting) in Decenber 1992 is

reported to have brought these two sides closer together, and. a further sunmmt
bet ween the | eaders of the two parties is anticipated shortly.
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In the interim the Government has been holding bilateral talks with
| nkat ha, which objected strenglyto the Recordof Understanding, and COSAG,
priman’ly to di ssuade these groups from pursuing individual options by
assuring themthat they have a legitimate place in any future negotiati ons.
As nentioned earlier, aninportant breakthroughwas achi eved when the
AN C and I nkatha agreed in principle to a neeting between their two | eaders.
There have been prom sing indications frompreparatory neetings that this
sunmit may soon take pl ace.
Li ke the Govenment, the ANC has al so been conducting bilateral talks
with a nunber of 'honel and’ |eaders, such as those in Bophuthatswana and
Ci skei. Such contacts, though often fraught with difficulty, can only help to
reduce m Sunder st andi ngs and m sgi vings created by the institutionalised
separ ati on of peoples under apartheid.
Areas of Consensus
Al t hough vast differences of opinion on the way forward renmai n, COVBA has
gai ned the inpression, through its many contacts, that a consensus is slowy
emer gi ng on an agenda for progress. This includes:

The resunption of multi-party negotiations, fashioned after but not
necessarily under the banner of CODESA, taking account of some of
the stnctural problens of this forum The nbst realistic assessnent at
this stage appears to be that such tal ks would resunme by March 1993.
0o The setting up of a Transitional Executive Council (TEC), that would
allow all parties contesting the election to have a say in the running of
key institutions of governnent in the run-up to the el ection
0 Preparationsfortheel ection,includingvoter-registration; theadoption
of atransi tional constitutionprovidingforaconstitution-maki ngbody;
promul gation of election rules that would be fair to all; and the
appoi nt nent of an i ndependent El ectoral Conm ssion
0 The hol ding of South Africa’ s first one-person, one-vote el ection. The
only maj or disagreement now i s over whenthi swoul d happen, wththe
Covernment maintaining that it would not be | ogistically possible for
Such an election to take place this year, while parties |like the AN C and
PAC insist that elections be held in the last quarter of 1993.
o This election for a Constituent Assenbly, to draw up a new constitution
while also serving as the legislature. It will then be deci ded whet her
another election is held for the first post-apartheid parlianment, or
whet her the Constituent Assenbly will sinply beconme the new parli a-
ment .
I N
I H
[tD
55-1.4. W.LU HUIBEDES H ' | UEFI NDHNUD 91: 2..1 2661-28-81



Il

'd

Vi ol ence in South Africa

Qut st andi ng | ssues

The issue likely to becone npbst contentious once this process is under way is
that of the extent of devolution of power to the regions.

Closely linked to this issue is the reintegration into a new South Africa of
the " honel ands’ which opted for independence under apartheid | aws -
Transkei, Bophut hat swana, Venda and Ci skei (the TBVC states). So far all but
Bophut hat swana have accepted the principle of reintegration. COVBA s
contacts with representatives of the adm nistration i nBophut hat swana, which
has a strong ethnic identity and is economcally better off than the other
"homel ands’, left it with the distinct inpression that this will be a difficult area
to deal with.

Simlarly, after frequent trips to G skei, and talks with Brigadi er Qupa
guzo, COVBA forned the inmpression that reintegration, even where the
principle had al ready been accepted, would not be a straightforward affair
In the immedi ate context, a major concern in these territories is the

conti nued exi stence of |egislation adopted during the apartheid era which
prohibits free political activity. Such |egislation does not help create an
at nosPhere conducive to free and fair el ections.

The international community has frequently been asked to put pressure

on the 'honel and’ administrations to lift these restrictions. However, COVBA
is of the viewthat the South African Governnent, which heavily subsidises
these adm nistrations, has far nore | everage, and indeed bears the primary
responsibility for ensuring free and fair political activity in these territories. It
is essential that free political activity in all parts of the country is possible before
nulti-party elections are held.

I

Areas of Concern

The two nmain areas of concern that COVSA detects in the nonths ahead are:

0 Ensuring the invol venent of all players. There is,in the view of many

of the smaller groups, a tendency by the principal parties to take

deci sions w thout consulting them For their part, it is natural that the
principal parties should at tinmes becone inpatient and neglect to

consult every player. There is, in their view, a deliberate attenpt by

some of the smaller groups to hold the process hostage. These argu-

ments notw t hstandi ng, COVBA urges that every effort be made to

reach agreements with all concerned. Exclusion of any group holds the
potential danger, in the long run, of developing into a destabilising
factor.

a The relationship between viol ence and the negotiations. In the past,

the continued incidence of violence has frequently been cited as a
reasonfonot returningto the negotiatingtable.’ | he reasonsforthis are
under st andabl e. However, after three nmonths in South Africa, COVBA
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bel i eves that violence should not be allowed to hold the negotiation

process to ransom N egotiations nust take place in spite of the violence.

I ndeed, the longer the negotiating process drags on the nore likely are
frustration, anger and hatred, which are fuelling violence, to spill over

into uncontrollable and w despread civil conflict. Time is of great

essence for the success of the denocratic transition. Any delay nay

result in the noderates losing the initiative to the forces of politica
extremsmwaiting to seize such an oppOrtunity.

Rol e of the International Comunity

The resolution of the conflictinSouth Africais prinmarily a matter forthe people
of that country. It would be unwise for the international community to try to

be prescriptive or becone directly involved in any way in the process, unless
asked to do so.

However, COMBA believes that there are areas in which internationa

observers can be of assistance.

As stated at the beginning of this chapter, the i medi ate task of

i nternational observers is to help arrest violence and so contribute to the
creation of a climte conducive to the resunption of negotiations, leading to a
settlenent. The international community can also - through continuous

contacts such as those nmade by COVBA during its hrst phase - maintain

pressure on all parties to return to the negotiating table.

Once the process of preparing for elections is under way, COVBA

foresees a role for international experts in the practim preparations for, as well
as observing, the elections. This is an area in which the Commonweal th has

gai ned consi derabl e experience in the |ast few years and where it could be of
assi stance if requested.

These consi derations suggest the need for the international comunity

to continue to maintain a presence in South Africa up to, and including, the first
denocratic elections. This view is endorsed by a cross-section of politica
parties and interest groups in the country. \Were the Commonweal th is

concerned, the decision by the Secretary-General to extend the COVBA

m ssion fer a further period is an indication of his, ,and the Combnweal th’s,
conmtrment to ensuring as snmooth a political ttansition as possible.

11
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CHAPTER 3
The State of Violence
A. OVERVI EW
The state of violence in South Africa was a major reason for the conmtnent
of intemational observers to this nation under the tenns of Resolution 772 of
the United Nations Security Council. The nature of that violence has been
vividly portrayed on the television screens of countless nillions of people
around the world. Massacres such as those at Boi patong and Bi sho have now
joined Sharpeville in the | exicon of place-names associated with apartheid and
the bl oodshed it has provoked.
The ugly realities of the daily violence that touches the |lives of South
Africans becane all too famliar to nenmbers of COVSBA on their arrival
Overwhel mingly, it is black South Africans who are the direct victins. To live
in one of the densely packed townshi ps which cluster around the predom -
nantly white and affluent cities of Johannesburg, Durban, Cape Town and
Pretoria, is to live with the prosPect of sudden death or injury as you walk to
" the shops or school, or sinply stay at hone.
Extent of Viol ence
In a statement released on 10 Decenmber 1992, the Human Ri ghts Commi ssion
(HRC) observed that by year’s end, politically motivated viol ence woul d have
resulted in:
o Atotal of 3,600 deaths, or 40 per cent nore than in 1991. This nmeans an
average of 10 deaths a day for every day of the year
0 Atotal of around 6,000 injured, nmany of them nained or scarred for
life.
0 Tens of thousands di spl aced and honel ess.
Amongst the victinms catal ogued by the HRC are:
0 train commuters, 275 dead and 550 i njured;
. wonen, 218 killed and 251 injured;
0 children, 10 killed and 81 injured;
12
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security force menbers, 116- dead and 180 i nj ured;
o political activists, 100 assassinations.
In addition to these figures, a total of 226 police Oficers were nurdered
while on duty in 1992.
The HRC figures relate only to political violence, whichis difficult to
define at the best of times. Conparable statistics On criminal violence are even
| ess reliable, fraught as they are by the vagaries in the reporting behavi our of
victinms and by the unwillingness of the police to accept and record such
reports Menbers of COVBA were told frequently by the residents of town-
shi ps that, because of w despread distrust of the SAP, even the nobst hei nous
crimes were often not reported.
This suggests that official statistics seriously understate the real extent of
vi ol encei nmost non-white areas of South Africa. Potentially, the nost accurate
figures are likely to be those for honicide, where a body has been found and
counted. The honmicide figures for 1992 are expected to total nmore than 15, 000.
In 1991 the SAP recorded 14, 693 mnurders.
Some crude but revealing conparative statistics may assist in placing
these grimtotals in perspective. The United States, with a papul ati on ap-
proaching 250 million, has about 24, 000 hom ci des each year- a rate of around
9 hom ci des per 100, 000 of the population This rate is four to five times higher
than that of nations |ike Canada or Australia, and even nore out of accord with
the homicide rates of, for exanple, England and Wal es or the Netherlands
where the rates are abQut 1 per 100, 000.
According to official sources the population of South Africa is about 30
mllion (excluding the self-govem ng and i ndependent ' homrel ands’ ). Thus
South Africa’ s hom cide rate at about 50 per 100,000 rmekes it one of the npst
violent countries in the world.
Menbers of COVBA visited many of the | ocations where viol ence has
occurred, sometimes while conflict threatened or occurred. They al so spoke
with many victins of violence who continue to reside in places |ike Al exandra,
Kat | ehong, Soweto, Umbunbulu and KwaNdwal ane and KwaMavundl a in
Port Shepstone. For the overwhel mng majority of white South Africans, these
pl aces are at best a spot which they may be able to identity on a map, al ways
assum ng that they are even on a nap.
The police, arny, political parties, structures created by the Nationa
Peace Accord and i ndependent monitors with whom COMSA nai nt ai ned
cl ose contact were also confronted daily with issues of violence.
Causes of Viol ence
From these contacts, it becane evident to COVBA that the causes of violence
in South Africa are conplex and nmulti-faceted. At the risk of being superficial
only very brief views are presented here:
13
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South Africa has a long history of violence and nuch of the present
conflict nust be viewed within this historical context, including the

| egacy of the apartheid system

Violence in South Africa is supperted by a deeply-rooted culture - both
white and black - which uses it to resolve conflicts in the famly and
bet ween and across different groups in society.

Its causes, other than in the famly conflict resolution area, are largely
structural, and to be found in particular in the gross inbalances in the
di stribution of wealth in South African society. Violence is likely to be
nost extrene in societies where the gap between rich and poor is great.
That violence is also likely to be inflaned when rising expectations of
a redistribution of wealth are not seen to be net.

The problem of crinme conmmtted by youth and youth gangs is becom

ing especially acute. Wth unenpl oynent rates reaching 90 per cent or

hi gher anpbng bl ack youths, the tenptation to turn to crime as a neans

of survival or gaining self-respect becones intense.

The easy access to hi gh-powered firearns providesthe amrunition for

and rai ses the tenpo of violence.

The present crimnal justice system (dealt with in greater detail in
Chapter 5) fails to protect nenbers ofsociety against crimnal activities,
especially violent crime, and so exacerbates the problem The SAP
prosecution, court and correctional agencies remain irrevocably tainted
by apartheid. Informal justice systens, including people' s courts, are
widely utilised in many black conmunities across South Africa in
preference to the fornal justice system

O ganised crinminal activity is growing in areas |ike drugs, ganbling,
prostitution and weapon procurenent. Sone of the taxi wars al so show
signs of organised crine.

Political rivalry and, of late, electioneering have fed on the underlying
di scontent, breeding an at nosphere of intolerance and one to which
violence is seen as a legitimte way of resolving problens.

St at e- sponsored viol ence remains a very significant and serious com
ponent of the problem Allegations of a 'Third Force’ operating as a
destabilising el enent are supported by the recent revel ations of the

CGol dst one Conmi ssi on regardi ng conti nued covert operations (see

al so Chapter 2).

For the foreseeable future, crine in general, and violent crinme in
particular, will be a major problemin South African society. The rate of
crime has escalated dramatically since the reforms announced by
President de Klerk in February 1990. The disarray into which this has
thrown the crimnal justice systemis discussed in greater detail in
Chapter 5. Most crinme inblack comunities remains unreported. Thus

crime statistics based on police reportsiare |argely meaningl ess.
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I nt ernati onal Observers

In the light of this, the key question is whether or not the presence of

i nternational observers has had any inpact on |levels of violence. According to
the HRC, politically related deaths’ at South Africa, though still unacceptably
hi gh dr oppedt oani ne- nont hl owi nNovenber 1992 The HRC attri butesthis,

at least 111 part, to the presence of international observers- a view that was
simlarly expressed by many South African groups and individuals.

The perception is that individuals on all sides of the political and racia
spect rum have ' behaved better’ since the arrival of foreign observers in the
country. COVBA nenbers wi tnessed nany situations at nass-action events

where the potential for violence was great but where denonstrators and
security forces exercised remarkabl e restraint and good judgrment. In the past,
COVBA was told, such |audabl e behavi our woul d not usually have been

conspi cuous. To this extent the small nunber of 100 foreign observers from al
groups nay well have di scouraged the incidence of violence in the country.
Exanmpl es of COVBA's experience in this regard are cited in Chapter 6.

Qut st andi ng Concerns

However, several acute problens remain

0. The need for socioeconom c reconstruction, as recogni sed by the

Nati onal Peace Accord (see Chapter 4), is paranount.

o Inflanmatory political statenents, pointing to continued inolerance,

are still conmmonpl ace

0o A troubling devel oprment which has surfaced since the depl oynent of

foreign observers has been the occurrences of several |ethal attacks on
whites, principally in the Eastern Cape region. Responsibility for these
attacks, which received massive publicity both in South Africa and

abroad, was cl ai nredby APLA, the arned wi ng of the PAC. The attacks

were universally condemmed by all the foreign Qoserver G oups,

including COVMs A, as well as by an array of individuals and organi sa-

tions on all sides of the political Spectrumin South Africa and overseas.

I nevi tably, however, these attacks have already provoked retaliatory
killings of blacks by whites. Further racially inspired killings could
easi | yescal ate i nto thebl oodbat hf eared byt hose predictinganultimte

violent transfer of power fromwhites to blacks in South Africa.

0 The troubled state of the arny, alluded to in Chapter 2. Wil e encour-
aging steps are finally being taken to rid the arny of covert operations
directed against the country’s citizens, COVMBA is of the view that the
CGovernment shoul d seize the initiative to overhaul the entire security
services in readiness for the integration of all arnmed formations in the
country. This viewis further elaborated in the Report’s concl usions.
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o The lack of a clear policy on, and an inability to deal with, the

avai lability and use of weapons. South African whites have had | ega

access to weapons for nmany years. The SAP possesses and enpl oys a

vast array of weapons. Paranilitary organi sations, including the nu-

nmerous agenci es offering security protection services, are well arnmed,

and sonme are reported to have arnms stashed away. Weapons conti nue

to flood into South Africa across its now | argely porous borders. An Al (-

47 worth about SARZO on the open market in Myzanbi que can now

fetch ten tinmes that price in Al exandra. For thousands of illega

immgrants fleeing into South Africa fromwar-ravaged nations |ike

Angol a and Mozanbi que, this 'weapons currency is their only guar-

ant ee of survival

To date, the CGovernnent has agreed to prohibit the carrying and display

of dangerous weapons at all public occasions, with certain exenptions based

on gui delines being prepared by the Gol dstone Comi ssion. However, as

COVBA wi t nessed several tinmes, this proclanmation is yet to take effect. Mre
fundanentally, there is an urgent need for a conprehensive policy to address
the issue of access to illegal weapons, which will otherw se be a destabilising
i nfluence well into the future.

B. TRAI N VI OLENCE

Among the forns of violence that proved particularly disturbing and perpl ex-
ing to COVMSA were the indiscrimnate attacks on comruter trains, prinmarily

in the PW area. According to statistics conmpiled by the HRC, in the titst ten
nont hs of 1992 al one, there were 269 train attacks involving 259 deaths and 469
injuries.

In an effort to gain a better understanding of this issue, which hadbecone

a nmajor source of dread anobng ordinary citizens sinply trying to get fromtheir
horme to their place of work, COMSA observers based in Johannesburg

designated train violence as a particular area of inquiry in their work. In md-
Noverber, COVBA representatives, along with other international observers,
attended a briefing by senior representatives of the South African Rail Com
nuter Corporation (SARCC) on its efforts to secure commuter trains. Subse-
gquent to this, COVBA initiated contact with conmunity | eaders fromthe ANC,
COSATU, South African Comuni st Party (SACP) and Civic Association

represented on a Train Accord agreenment reached with the SARCC i n May

1992.

As a result of these contacts, two Conmonweal th observers attended a

neeting of the Train Accord in earlyDecenber where a decision was taken to
invite international observers to all subsequent neetings, which are also
attended by the SAP. At a subsequent neeting with community | eaders

COVBA i ntroduced other international observers to the |eaders.
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COVBA al so discussed the issue of train violence with the Johannesburg-
based | ndependent Board of |nquiry, which had done a special study on train
Vi ol ence, and observed spot checks of commuter trains by the police in
Kat | ehong al ong with other international observers and representatives of the
Germ ston LDRC. In these exercises and di scussions, COVBA was struck by
the follow ng:

o The apparent lack of notive for train attacks, which affect nenbers of
varying political parties; nmen, wonen and children alike. Suggestions

by seni or Government officials, including the Mnister for Law and

Order, that train violence may sinply be the result of commercia

rivalry with taxi owners were discounted by representatives of the

SARCC, who pointed out that nany taxi owners make their noney by
conveyi ng commuters fromtheir hones to the train stations. The

Col dst one Conmi ssion’s InterimReport on Train Violence of June 1992

expl ores wider correlations and points out the frequency of incidents

of train violence near hostels. The Comn ssion goes on to criticise the
failure to secure hostels preperly.

o The inadequacy, to date, of efforts by the |law enforcenment agencies to
deal with train violence has reinforced the view anong the trains’

nostly black users that at best the police do not care about their plight,
and at worst are helping to fuel the violence.

0 The frustration feltbythe public as well as the enormty of the task faced
by the | aw enforcenent agendes were dranmatically brought home to
observers when, during a spot check"” m Katl ehong in Novenber, police
succeededi neonf nti ngone revol ver, while atSoweto’ | eam ankunz

station not far away 38 people were injured and at | east one person
killed after seven gunmen opened fire ona conmuter train. Police point
out that it would be inpossible for themto be at every station at every
nonent. The respective roles of the SAP (which has the responsibility

of protecting human |ife) and SARCC (whi ch has the responsibility of
securing physical property) have also, until recently, been the source of
some conf usi on.

o Encouragi ng steps are now being taken by the SARCC to secure trains
physically by introducing a video surveillance system In line with the
reconmmendati ons of the Col dstone Comm ssion, the SARCC is al so

i ntroducing a 4,000-strong rail guard unit to be phased in over the next
two years. Wile recognising the costs of such neasures, and the tinme
taken to inplement them COVBA urges that these steps be taken with

even greater speed than is currently envi saged.

COVBA further urges that between them the SAP and SARCC

nmake greater efforts to secure the access points of train stations so that
weapons are not carried onto the trains in the first place. COVSA al so
strongly endorses the proposal contained in the Gol dstone Comm s-

sion’s InterimReport on Train Violence for a national strategy to dea
17
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with the problemso that the approach of authorities is proactive, rather
than reactive, as tends to be the case at present.

0 Apart fronthe failure to prevenpttrainviol ence, the othermajor source

of concern is the failure so far of the crimnal justice systemto appre-
hend the perpetrators of this train violence. According to information
supplied by the SAP to the Wekly Miil, by 5 Novenber 1992, the

nunber of arrest si nt hi sregard duringthe yearwas 121. There was only

only One conviction. As the Gol dstone Commi ssion report states, the

result of this record is that "a very inportant aspect of criminal justice,
i.e., the deterrent effect of the prosecution of crimnals, is thus rendered
i neffective!

o A key reason cited by the police is the refusal of witnesses to come
forward in cases relating to train violence. However, in COVBA' s

view, this nerely reflects the poor state of relations between the

conmunity and the police, which can only be rectified through delib-

erate gestures by the police to inprove their relations with the conmmu-

nity. A case in point is the high regard which residents in Soweto
accordedto apolice officer who, as a result of his tirel ess personal efforts
to secure the trains, is now suffering fromPostoTraumatic Stress

Syndrome. He should not have had to bear this amount of stress al one.
Through the Train Accord, the SAP has a forumto conmunicate

effectively with the conmunity andisolicit its help

o COVBA is al so convinced that persistent international attention to the

i ssue of train violence, and a constant ’'watchdog’ role over the activities
of the Train Accord, can play an inmportant role in helping to stemthe
sensel ess violence on South Africa’ s trains. In this regard, COVBA

urges fuller participation in the Accord, which should al so be given a

hi gher profile at a national |evel, where its existence is still largely
unknown. ’

C. VIOLENCE I N NATAL

Violence in Natal grew nore serious in 1990 after the unbanning of the AN C
and PAC. There had been, to be sure, some revolts agai nst unpopul ar chiefs
by their people and the so-called "witchcraft’ or nmuti killings, but these were
not as widespread or as persistent as the post-1990 violence. In South Africa,
Nat al / KwazZul u has al ways showed the hi ghest nunber of casualties. Vio-

| ence takes the formof well-planned arned raids; sonetimes automatic
weapons are used. In the cross-fire, large nunbers of people are killed O:
injured or driven out of the area.

The soci o-econonmi c conditions that give rise to such behaviour are the

harsh realities of unchanged or deteriorating economc conditions despite a
l'iberalising political climate. Perpetrators, of violence in Natal invariably
attribute their actions to ANC/IFP rivalry whether or not that is the case.
18
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Report ohm Conmonwum chum M ssion to South Africa. Phone

Political intolerance between the two parties manifests itself in violence and
nurders ained at territorial control by driving out opponents of the donm nant
group in the geographical area. The defeated group becone 'refugees’.

Tradi tional Authority and Viol ence

The present Spate of killings in Natal has been described as ’bl ack-on-bl ack
violence’, 'inter-tribal warfare', and/ or ’'party political conflict’. It is all this
and nore. In a nore subtle way it is a clash between traditional authority and
val ues and advanci ng i deas of egalitarian denocracy, accountability and
change. The Zulus are a people with a strong sense of identity and nationa
pride. In KwazZulu, traditional society revolves around a political franework
that has changed little fromthe days of Shaka and Dingaan - that is the King,
amakhosi and i nduna in that descending hierarchy. Wile the Zulu Kings
executive powers were curtailed by colonialismand apartheid he still w elds
enornous spiritual authority over the Zulu nation. He is recognised by al
amakhosi and i ndunas as the fountain of their hereditary positions and all pay
fealty to him

The executive power in KwaZulu is exercised on behalf of the King by the

Chief Mnister of the KwaZulu governnent, whose role is simlar to that of the
British Prine Mnister in relation to the Queen and her Lords. Wile the
positions of the amakhosi and other . traditional |eaders are hereditary, the
government in Uundi, the Ofice of the Chief Mnister, has the effective
statutory power to appoint or dismss and pay themon behalf of the King. It
so happens that the Chief Mnister is hinself an inkhosi and President of the
ruling I nkatha Freedom Party. Likew se npbst amakhosi are supporters of the

| FP and sonme are menbers of the KwaZulu | egislative assenbly. In the present
situation in which a war of attrition is being waged between the AN C and t he
| FP t he amakhosi and other traditional authorities are inevitably sucked into the
fray on the IF? side.

Some wovl d say that the traditional authorities are the primary target not
just of the AN C but of a whole array of groups of people and organisations -
yout h organi sations, unionised industrial workers, civic groups and educated
professionals - who are dissatisfied with, and critical of, the paternalistic and
feudal style of government.

In their areas the amakhosi do have real power over people’'s lives. They

can and do levy their own taxes ('lnkatha dues’ and 'chief’s travelling
expenses’ have raised controversy), they control allocation of |and and they
preside over crimnal and civil cases. COVSA was told of cases of popul ar
revolts and attacks on chiefs perceived as oppressive or corrupt by people who
were not |ed by any political party. The entry of the ANC into the arena has
sinmply provided a rallying point to the otherw se disparate forces of opposi-
tion. In political terms, the chiefs are-seen as the pillars of the bantustan system
of governnent and a synbol of apartheid.
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Those who question and aggressively reject the traditional systemtend

to be young, unenpl oyed, educated professionals or nenbers of the ANC

The chi efs and headnen, sensing a threat to their status and |ivelihood, try
desperately to defend the established system It is difficult and perhaps
pointl ess to determ ne who was the aggressor and who acted in self-defence,

but it is common know edge thatboth sides have no shOx-hge of firearns which
are occasionally turned on their opponents.

The amakhosi and induna claimthat the ANC had brought AK-47s into

Natal to attackthem when they appealed to Uundi fer protection. In response,
the KwazZul u governnent distributed, quite liberally, l|arge nunbers of 6-3

aut omati ¢ weapons to chiefs, headnen and bodyguards and ot her | nkatha
supporters. On the other hand, the AN C say that it was they who acted in self-
def ence of attacks by 6-35. In sone cases chiefs thenselves | ed the amabut ho
on arnmed raids designed to drive AN C supporters out of their territories.
State of Violence in Nata

When COVBA arrived in N atal, the devastating effects of the violence were

obvi ous. Many houses, schools, shops and clinics had been destroyed, power
lines pulled down and some churches cl osed. Public transport off the main

roads was severely disrupted

As a result of the struggle for territorial dom nance, one party tends to be
driven out of the battleground at the end of the fight. Several col onies of
'refugees’ have mushrooned around the big towns. Around Durban, canps

exi st at Umazi, F olweni, Adans M ssion and Amanzintoti; near
Pietermaritzburg, displaced people have settled at Ri chnmond, Mpumal anga,

Tabl e Mountain, Moi River, Escourt and Greytown, and on the N orth Coast

at Eshowe and Enpangeni. By the tinme the COVBA teamarrived in Natal the

ref ugee popul ation was estinmated at over 100,000. For these people life is a
living hell. They sleep in tents and makeshi ft shacks, sometimes in church halls
and hospitals. For their food and clothing they depend on charity. Their
security is in their own hands and they have soneti nes been attacked by the
same groups which drove them out of their homes or by new crimnal el enents.
They dread the KwaZul u police (KZP) and do not trust the SAP

The charges and countercharges agai nst the KZP and SAP have been

denied on all sides and it is to be regretted that they have so sel dom been tested
by judicial inquiry or trial. However, the charges denonstrate, if nothing else,
the depth of the distrust engendered by violence. In order to conbat this deep-
rooted violence effectiVely, the followi ng factors need to be exam ned and
remedi al measures taken

0 The cl ash between traditional authority,fealful and uncertain of its future role,
and opposi ng groups demandi ng change.

COVBA spent a lot of the reconciling chiefs and headnmen with

their subjects, some of whom had been. living in canmps as displ aced
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peopl e for many nmonths. The issues that separated or united the parties
were not always easy to sort out. In all cases, the 'refugees’ included
nunbers of young ANC supporters. |FP supporters of all a ges were on
the other side. Theywere unitedby war fatigue anda | ongi ngfor peace.
Si funa uxolo (" W want peace’) was the conmon cry.
In all cases observed by COVSA the chiefs demanded, al nost as a
condition for allowing the refugees to return hone, ukuhl oni pha (respect
or recognition). Each chief stated that he was prepared to forgive even
those who had insulted him The chiefs received their ukuhlonipha wth
the ANC | eaders stating categorically in their speeches that they
recogni sed and respected the traditional position of chieftainship in
Zulu society and the chief as father of all his subjects irrespective of
political differences. The chief echoed the same sentinments - 'as chief
| amthe father of all nmy people irrespective of the political party they
support! In the preparatory di scussions and at these rallies, COVBA
strove to drive hone the point that the chief as inkhosi was above party
politics and had to be respected by people of different parties or
different religions and rmust in turn respect their rights. COVBA
stressed al so that denocratic African government does not necessarily
lead to the abolition of chieftainship, pointing out that in, for exanple,
Ghana, Nigeria and Zi nbabwe, ChinS and the traditional way of life
still existed.
The |l essons to be learned fromall this are: a

Chiefs need to be reassured that peaceful coexistence of different
political parties in their territories is possible;

political parties need to spell out clearly their policies towards
traditional authorities; and
u change and denocracy are not ained at abolishing tradition and
respect for status of chief.
Assumi ng that no party actually intends to destroy traditiona
authority, it is best to say so clearly. By renoving fear and specul ati on
one woul d remove a basic cause of violence in N atal/ KwaZulu, and
possi bly other parts of South Africa as well. The tradition of Chieftain-
ship is a cornerstone of Zulu culture. Traditional systens al so govern
the economy of KwazZul u, as chiefs allocate housing, water supplies
and ot her services, and |l evy taxes. The Commonweal th m ssion heard
reports of corruption in the system but is none the | ess aware that
dismantling it would create a vacuumin authority and social identity
whi ch woul d cause massive upheaval. The experience of other African
countries denmonstrates that traditional structures can serve their soci-
eties well once integrated into denpbcratic systens.
I ntol erance and rivalry between political parties, that is, the ANC and the LFP
which are aimed at establishing teniton’al control
21
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0 The easy availability of firearns includi nghandgrenades, referred to earlier in
this chapter.

0 The question of the so-called 'cultural weapons' (spears, shields, knobkenies,
sticks), which remains confusing and uncertain in | aw.

The provisions of the Dangerous Wapons Act, 71 of 1968, and the

Record of Understandi ngbet ween President de Kl erk and M Mandel a

prohi bit the carrying of these weapons at public gatherings, but this has

not been enforced. At virtually all IFP gatherings in Natal/ KwaZulu

whet her political or traditional, people are arned. Chief Mnister

But hel ezi has publicly defied the harm ng of the carrying of cultura

weapons, notably at two huge arned rallies in Johannesburg and

Dur ban, saying that he was prepared to go to jail for his opposition to

what he called "cultural castration’ of the Zulu nation (Focus on South

Africa, Novenber 1992).

The issue of cultural weapons remains controversial. At virtu-

ally every event observed by COVSA at which there was an organi sed

tribal presence, cultural weapons were carried openly, and the police

made no attenpt to enforce the | aw

The nmen carrying these weapons were well controlled by their

mar shal s, and on no occasion did COVBA think that they represent-

ed nore than a synbolic display of power. COVSA was al so of the

view that any attenpt by the police to renove the weapons woul d

have provoked vi ol ent resistance.

Those Opposed to the public hearing of such weapons have

war ned, not unreasonably, that the customlcontributes very sub-

stantially to a climate or psychol ogy of coercion, intimdation and

vi ol ence and the public perception that such behaviour is nornal

and lawful! It has also been argued by political parties which do not

encourage the carrying of clubs and spears that their supporters fee

threatened by such displays, and are nore likely to armthensel ves

in turn.

0 Fromthe backl og of serious cases pending investigation and their perfornmance
in the past, it is clear that the investigative capacity of the police, both the SAP
and KZP, requires a great deal of inprovenent. The police are over-

burdened and do not get sufficient co-operation fromthe popul ation

| mprovenrent may call for nore resources, training and reorientau’ on

Above all, it requires better relations with the public. This issue is

exam ned in greater detail in Chapter 6.

O In order to create an atnostrhere of peace it is inportant that all practices and
pol i ci es which causefriction and irritati on between parties be renpved. One

of these issues is the question of ’'venues’ for holding political meetings.

The di sputes occur in two ways: '’
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(i) On several occasions COVBA and other international observers
(i)

838.

I N
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were called upon to intervene and defuse heated di sPutes as to
whet her neetings of the I FP and ANC advertised to take place at
the same tinme, and at or near a common venue, should still go
ahead taking into account the potential for conflict. COVBA
attended on the occasi on of one such dispute at Unml azi and spent
the afternoon | ocked in argunments. In the end, neither side would
cancel or postpone its neeting or change it to another venue. It was
finally agreed that both neetings would go ahead separated by a
heavypol i ce and observer presence. Leaders ofthe two parties also
agreed to appeal to their followers through the press, radio and
television, not to resort to violence. These steps probably saved the
day. The two meetings, only about 500 netres apart, ended

wi thout incident. Simlar problens were to arise at several other
neetings.

COVBA renmi ns puzzled as to why sinple organi sationa

strategies used in other countries are not adopted with a viewto
avoi di ng such clashes in bookings for neetings in the first place.
The appropriate authorities need to ensure that no two parties
book effectively the sane neeting place at the sane tine. The
present practice unnecessarily ties down |arge nunbers of the
police force to guarding such neetings In any case, the practice is
a sure way of perpetuating tension between the parties.

A second aspect of the problem of venues relates to the often
expressed grievance by the AN C that the KWaZul u Gover nnment

al | ows governnment schools and halls to be used as venues for |FP
political neetings, but denies the same privilege to the ANC. To
the extent that this is true, the policy is manifestly unfair. A way
has to be found for the KwaZul u Governnment to be even-handed

in this regard. ’
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CHAPTERI 4

Strengt hening the Structures of the

Nat i onal Peace Accord

I nt roduction

United N ations Resoluh’on 772. of 17 August 1992 called on internationa
observers both to work in close co-ordination with, and help strengthen the
structures set up under, the National Peace Accord This Accord, signed by a
broad spectrum of political parties and other interest groups on 14 Septenber
1991, is one of the fewtmy consensual docunents to have enmerged in South
Africa over the past two years. 1lts provisions are conprehensive, applications
far reaching and its relevance extends well into the future.

Anong the nmost positive inpressions that COVSA carries fromthe first

phase ofits m ssionisthe i nage of nen andwonmenfrom vastly different wal ks

of life, racial and ethnic backgrounds and political persuasions, sitting around
a table under the unbrella of the N ational Peace Accord structures to resolve
their differences. The Peace Accord is, in the first instance, a forumfor the
reconciliation of South Africa s peoples, wthout which there can be little hope
for a new tonorrow.

COVBA is proud to have been associated with the Accord, and is firmy

of the viewthat without it, the levels of violence in South Africa would have
been consi derably hi gher

The fact remains, however, that |evels of violence are still unacceptably

hi gh. Those involved in the workings of the Peace Accord structures are
painfully aware of its shortcomngs and are engaged in an introspective
exercise to inprove its efficacy. This report, in outlining COMSA s interaction
with the structures set up under the National Peace Accord, will therefore
simply highlight the areas of the Accord which COVSA feels could be

strengt hened, and some of the initiatives which COVBA undertook in this
regard.

The N ational Peace Conmittee

Conprising the top leaders of all the signatories to the Accord, under the
chai rmanshi p of a South African businessman, John Hall, the National Peace
Conmittee (NPC) is at the apex of the National Peace Accord structure. Its key
preoccupation is to secure the continued political commitnent of the signato.
24
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ries to the functioning of the Accord. This, no doubt, is one of the nmost difficult
tasks of all. For while ithas proved fashionable to sign the Accord, there are few
nmechani sns to bind signatories to the agreenent.

During its stay in South Africa, COVBA followed the efforts of M Hal

and his teamto resolve the dispute between the | eaders of the | F? and ANC
over whether or not the AN C breached the Accord by calling Inkatha a
surrogate of the Government in a speech nade by the ANC | eader to the

United N ations Security Council. It also foll owed the announcenent by
representatives of the two parties at an NPC neeh’ng 01124 N ovenber 1992 t hat
preparations would be put in nmotion for a neeting between Chief Buthelez

and M Mandel a. COVSA wel cones indications fromofficials of both parties,

who have been preparing for this sunmit, that such a neeting m ght soon take
pl ace.

In light of the growing public disillusionnent over the |Iack of commt-

nment by politicians to the Peace Accord, COVBA al so strongly endorses the cal
by the N PC for a summt of |eaders of all signatories to the Accord at the earliest
possi bl e date. Such a neeting, though not necessarily linked to multi-party
constitutional negotiations, could act as a powerful catalyst for the crucia
resunmpti on of such talks.

The National Peace Secretariat |

During its first three-nonth phase, COVBA had extensive contact with the

Nati onal Peace Secretariat (NPS), which sees to the day- to-day functioning of
the Accord, particularly the establishment of regional and | ocal structures,
which are covered in greater detail bel ow. Regular neetings were held by
COVE' A and ot her international observer groups with the NPS to co-ordinate
activities and to exchange ideas. Further, COVSA often received requests for
assistance in various problemareas fromthe NPS and it was to the NPS which
.COVBA first turned for hel p whenever confronted with problens. COVSA

al so attended two policy neetings of the NPS in Novenber and Decenber

1992. These are to be followed by a neeting in February 1993, where inportant
strategi c decisions on the way forward can be expected. The reflecti ons under
the headi ng ' Weaknesses in the Accord at the end of this chapter to a |arge
extent mirror views already held by participants in these structures, but are
of fered as areas which COVBA, fromits contacts, feels to be particularly

i mportant.

RDRCs and LDRCs

Unl i ke UNOVBA, COVBA did not have the human resources to designate

observers to specific localities on a full-time basis. However, COVSA endeav-
oured to work closely with Re gional Dispute Resolution Commttees (RDRCs)

and Local Dispute Resolution Conmittees (LDRCs) in areas facing particular
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difficulties. The foll owi ng are-some exanpl es of the work undertaken by

COVBA to help strengthen structures set up under the National Peace Accord.
Nat a

At the tinme of the arrival of the Cormobnwealth teamin N atal, only six of the
26 LDRCs envi saged had been set up in the province. O these, only Pinetown

and Unr azi LDRCs appeared to be functioning.

There were a number of reasons for this state of affairs. The KwaZul u
CGovernment and | FP have signed the Peace Accord, but the amakhosi (chiefs),

as a group, have not. Some chiefs were susPicious of the | ocal peace structures
(IDRCs), which they seened to perceive as taking on finttions that properly

bel onged to chiefs. Then there were the rivalries between the political parties,
which went to stultify efforts to achi eve peace.

At the time of COMSA's arrival, the general perception was that Nata

was sliding towards an "all-out civil war, and that the viol ence had gat hered

a nonentum that could no | onger be contained (Wekly Miil, 30 Cctober-S
Noverber 1992.). The killing of a nunber of political |eaders involved in the
peace process only conpounded natters.

Agai nst this background, the Commopnweal th team based in Durban

concentrated its efforts on helping to formpeace conmittees and to strengthen
them where they already existed.

Unbunbul u

Unburbul u, a sprawling rural district of some 400,000 people in the upper

south coast of Natal, was the first area in which the COMSA (N atal) team
worked. It was the area worst affectedby the viol ence inthe whole country, and
at the begi nning of Novenber 1992, shortly after the teanis arrival, was
declared an Unrest Area. ' -

Previous efforts by the Natal / KwaZulu RDRC to bring the ANC and | FP

together in an LDRC had proved futile. At the request of the Amanzintoti

Crisis Centre, an N GO catering for the needs of victins of the violence, and in
consultation with the political parties and the amakhosi, COVSA a greed to help
forman LDRC for the area

It was clear fromthe outset that if the initiative was to prosper it would
need to have the support of the amakhosi in addition to that of the politica
parties. The teamtherefore approached | nkhosi Wellington H engwa, Presi-

dent of the Unbunbul u Regional Authority, the equival ent of the House of

Chiefs for the region, who agreed to co-operate. He called a neeting of the
regi onal authority on 20 Novenber 1992 at which the amakhosi gave their

support for the initiative.
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This was foll owed a weekl ater on 27 Novenber 1992 by a | arger meeting

whi ch included the amakhosi, representatives of the IFP and ANC, | eading

busi ness peOple, church | eaders, the RDRC and NG3s. It was this second

neeting which formally authorised the formati on of an LDRC for Urbunbul u,

whi ch was duly | aunched on4Decenber 1992. The establishment of the LDRC

was described by the New Nation newspaper as an 'unsurpassed feat in the
strife-torn N atal Upper South Coast’.

Port Shepstone Area

The next area of mmjor COVSA effort in Natal was in the Ensinbini Valley of

the Port Shepstone area, on the Natal Lower South Coast, an area of sonme 50
square kilonetres, with a popul ation of 73, 000.

Vi ol ence had been endenmic in the area since the beginning of 1990. From

its establishnent in March 1992, the Port Shepstone LDRC had made severa
unsuccessful attenpts to bring peace. The conflict had al so generated a
substanti al nunber of refugees who nade no less than three attenpts to return
to their hones, with each attenpt ending in violence and death. By August

1992, the local press had effectively witten off the area as a ’'wastel and’

As in Umburmbul u, the request for Commonweal th assistance in the

Ensi mbi ni Vall ey came from one of the nost senior chiefs in the area, Chief
Khawul a of Urezunbe. The initiative was undertaken with the bl essing of the

Port Shepstone LDRC.

The two localities in question were KwaNdwal ane and KwaMavundl a,

respectively ruled by |Inkhosi Aaron N dwal ane and | nkhosi Sanuel Mavundl a.

I nkhosi N dwal ane was a particularly controversial figure. He had earlier
served a prison sentence for the illegal possession of firearns, and at the tinme
of the launching of the initiative was on bail after being charged with 11 counts
of murder. It would appear that he had run his area with sonething of an iron
hand in the course of which he had alienated many of the youth. An uprising

of the youth against the perceived excesses of traditional rule at the beginning
of 1990 conpelled himto flee the area and to seek refuge at Unzunbe (I nkhos
Khawul a’ s dormai n).

Bet ween January 1991 and June 1992 the traditional forces |aunched a

counter-of fensive and systematically regained control of the area. According

to local accounts, Inkhosi Ndwal ane personally |ed sone of the worst rep risals
agai nst the ANC-supporting youth, driving hundreds of theminto interna

exile, some of themas far afield as Durban

By the time COVBA began to work in the area, feelings had hardened.

I nkhosi Ndwal ane had conme to be seen by many as no nore than an | FP

war | ord. When the COVBA team first announced to a full neeting of the Port
Shepst one LDRC t hat |nkhosi Ndwal ane want ed Conmpbnweal t h assi stance to

bring peace back to his locality, hardly anyonel would believe this. It was
therefore inportant first to ascertain the sincerity of |nkhosi Ndwal ane’ s peace
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intentions, and thereafter to convince all concerned, espedally the AN C and
the refugees, of this. -

In the course .of the protracted negotiations that foll owed, the |Inkhosi gave

a nunber of undertakings to the team He agreed to observe scrupul ously his
traditional role as the father of the entire comunity irrespective of politica
affiliations and as such to be above partisan politics. He al so agreed to all ow
the return of the refugees.

For their part, the ANC and the refugees inforned the teamthat as |ong

the I nkhosi was truly non-partisan, and acted as father figure toevery nenber
of the community, they woul d have no problemin recognising his authority

and accordi ng hi mdue resPect.

COVBA felt that these mutual undertaki ngs needed to be made public as

a way of effectively underpinning the peace process. Accordingly, apeace rally
was convened at Nyandezul u in KwaNdwal ane on 6 Decenber 1992. At this

rally the Inkhosi and representatives of the ANC and the refugees nade public
their pledges.

As part of the agreenment, a Resettlenment and DevelOpnent Committee

was formed to supervise the orderly return and resettlenent of the refugees;
repair the houses damaged in the violence; settle local political differences; and
pronote the | ong-term soci oeconom ¢ devel opnent of the area

I n KnaMavundl a, COVBA foll owed broadly the sane strategy as that

pur Sued i n KwaNdwal ane. Unli ke | nkhhosi Ndwal ane, |nkhosi Mavundl a

was not a controversial figure. True, the uprising of the youth early in 1990 had
simlarly conpelled himto seek refuge in Uundi; but his return had been

consi derably nore peaceful than that of Inkhosi Ndwal ane. He was associ at ed
with no excesses, and it proved a great deal easier to convince the ANC, the
refugees and others of his good intentions.

The subsequent public rally in his area on 12 Decenber 1992, which was

attended by sonme 500 peeple, paved the way for the return of refugees and the
establ i shnment of a Reconciliation and Devel opment Conmittee with broadly

the sanme objectives as the Resettl ement and Devel opnent Committee at

KwaNdwal ane.

Athird rally, held on 13 Decenber 1992 at Murchi son in KwaNdwal ane,

was the biggest of the peace rallies in the Ensinbini Valley. It attracted no | ess
than 6, 000 people, and was jointly addressed by regional |eaders of the ANC

and IFP, all of whomcalled on their supporters to turn away from viol ence and
to co-operate to make peace a reality in the valley. On 23 Decenber 1992

bet ween 350 and 400 refugees finally returned to their hones after a three-year
absence.

The COVBA initiative inthe Ensinbini Valleywas described by the South

Coast Herald as 'a mmjor breakthrough’ which braught 'new hope to the people

of KwazZulu and southern Natal’. At the height of the troubles in the Port
Shepstone area, the nonthly death rate due to the viol ence averaged between
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25 and 40. Since the beginning of Decenber 1992., there have only been two
confirnmed fatalities.

Unburbul u and Port Shepstone are now being hailed as the only two

peaceful areas in the whole of Natal/ KwaZulu. In this regard, it is significant
that in its statement of 15 January 1993 the Continuation Conmittee of the |FP
and the ANC preparing the ground for a meeting between M Mandel a and

Chi ef But hel ezi, "warmly wel comed the positive devel opments that have taken

pl ace in such areas as Unbunbul u and Port Shepstone where the | evels of
conflict have been drastically reduced as a result of agreenents arrived at by
the IF? and the ANC! The statenment went on to urge 'all conmunities afflicted
by vi ol ence such as Bruntville and Enpangeni to follow these excellent
exanpl es! Press cuttings of COVMSA’'s work in N atal are attached at Annex 11
Pretori a/ Wtwat er srand/ Vaa

In the PW Area, COVSBA worked closely with the Wts/ Vaal and Northern
Transvaal RDRCs, and their associated LDRCs. A large part of this work

i nvol ved providi ng encouragenent by sinply attendi ng neetings and sem -

nars and feedi ng back discreet advice to these structures as appnpri ate.
However, COMSA's particul ar range of skills was also put to use in

various forns of spedalist involvenent. For exanple, COVSBA actively sup-
ported a Police / Comunity Relations subcommttee of the Wts/ Vaal RDRC
(see Chapter 6). °’

Inits attendance of rallies and denponstrati ons, COVBA s policing and

di plomatic sldllswere frequently called on to avert what woul d otherw se have
been sure incidents of violence. Exanples of this are provided in Chapter 6.
After relaying this experience and sinilar experiences to the N ational Peace
Secretariat, the NPS arranged a neeting between COVBA and the police to

di scuss its observations on policing nethods at public gatherings. These
exanpl es proved to be the basis of an interesting and constructive di scussion
with police at the grassroots |evel.

COVBA al so frequently interacted with the InterimCrisis Conmittee

(ICC) of Al exandra. Located in the northern suburbs of Johannesburg, Al exandra
is a black township with an estinmated area of 5 square kilonetres, and a
popul ati onof sone 350, 000. Thei niti al bri efi ngt oCOVBA nmenber sbyt he | CC
suggested the exi stence of enornous problens in Al exandra. There were

serious political differences between the | FP and ANC which surfaced in

tensi ons between the hostel dwellers and other township residents. Unem

pl oyment and crine rateswere al soextrenel yhi gh. $ome oftheresi dent swere

forced out of their homes due to the continuous violence.

Much progress has since been made t hrough the genui ne and conmend-

able efforts of menbers of the ICC. Some SAR3.5 million was made avail abl e
through the National Peace Accord structures to address soci o-economic
problems. The ICC facilitated tal ks between the hostel dwellers and the |oca
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residents. This was followed by joint efforts by the | ocal residents and the |oca
authorities to clean up the area comonly know as "Beirut’. Following a
concerted effort by the ICC, the first official bilateral tal ks between the |oca
ANC and the IFP in the area took place on 16 Decenber 1992. The visible
progress in Al exandra is an encouragi ng exanpl e of what the Peace Accord
structures can achieve.

A highlight of COMSA's association with the Wts/Vaal area was its

attendance, along with other observers, and the Vaal LDRC, of a Peace Summ t
convened by the ANC/ COSATU SACP alliance in the Wts/Vaal region in

Noverber 1992. The neeting was held followi ng conplaints that the alliance's
tsel f-defence’ units hadbeen taking matters into their own hands, and discred-
iting the alliance through these atrocities.

A nmeeting of this nature was bound to be fraught with difficulties. The
presence of international observers playeda crucial role inkeepingthe neeting
on course; indeed the final communique referred to the "inspiration’ drawn
fromthe presence of these observers. The meeting closed with the announce-
ment of a Programre of Action to bring peace to the area, including a Code of
Conduct to which all menbers of the alliance woul d be asked to adhere.

As a followup to this, local-level neetings have been held to publicise the
agreenments reached at the sunmt. Conmunity | eaders were initially unde-

ci ded over whether or not to invite international observers to attend these
neetings. However, through personal contacts initiated by COVBA, intena-

ti onal observers were invited to the first such neeting, which also providedthe
opportunity for themto interact with people in areas considered unsafe for
strangers.

COVBA is heartened by the recent statenent by the PW branch of the

ANC - which suspended participation in the Peace Accord structures in this
regi on followi ng the nassacre at Boi patong - that the flaws of the Accord do
not warrant wi thdrawal fromits structures. COVBA endorses the ANC- PW
statenment that despite these flaws: ' The Peace Accord has the potential of
laying a firmbasis for peace in our country provided all signatories strictly
adhere to the ternms of the docunent!

Bor der/ Gi ske

Al t hough COVBA had no observers based in the Border/ Ciskei area during

the first phase, it followed, through several contacts and four trips back and
forth to the area, efforts to resuscitate the Peace Accord structures there. The
probl ems stemmed fromthe w thdrawal of Ciskei fromthe Border/C ske

RDRC early | ast year, on grounds of a lack of neutrality within the structure.
As a result, the Peace Accord structures were rendered i npotent at a tine when
they were nost needed - followi ng the outbreak of the Bisho massacre and
subsequent spiral of violence in the region during the last quarter of 1992. This
occurred as a result of attacks by ANC supporters on the property of G ske
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of ficials, and counter-attacks on the- ANC, which also alleged m sconduct by

the Ci skei Defence Force and SADF (called in to help protect Ciskei).

COVBA vi ewed these devel opnents seriously because of their potentia

to spiral out of control, 0’ g a new frontier of violence in the country. The
responsibility for helping to ease the tensions in the area rests primarily with
the NPS. COVBA, through visits to the area by police experts, menbers of its
teamwi th diplomatic and legal skills and - on three occasions - the COVBA
Chairperson, tried to the best of its ability to support NPS efforts to ease the
t ensi ons.

An underlying cause of the conflict in the area is the lack of free politica
activity in Ciskei. This is closely linked to the broader issue of the reintegration
of the ’'honel ands’ into a new South Africa which is crucial to any lasting
solution to the current problens afflicting the region

In the i medi ate context, COVBA wel cones a nunber of recent positive

devel opnents, which it believes occurred in part as a result of internationa
pressure. These include: the recent withdrawal of the SADF from Ciskei; an
abating of the ANC / C skei-Ilinkedviolence; and a court case that has led to the
overturning of Section 26 of the National Security Act, which pernmtted
detention wi thout trial

O grave disappointment to COVMSA is the rejection by Ciskei of a

conprom se formula put forward by the NPS ained at naking it possible for

Ciskei to participate again in the Peace Accord structures. COVSBA strongly

urges the Ciskei to reconsider this position

Gol dst one Conmi ssi on

Anot her key structure provided for in the National Peace Accord is the

Conmi ssion of Inquiry regarding the Prevention of Public Violence and
Intimdation. Known as the Gol dstone Commi ssion after its founding Chair-

person, M Justice Richard Col dstone, a Judge of the Appellate Division of the
Supreme Couxt of South Africa, this body’s prinmary nandate under the Peace
Accord is to 'be used as an instrunent; to investigate and expose the back-
ground and reasons for violence, thereby reducing the incidence of violence

and intimdation’

To carry out this mandate the Gol dst one Commi ssi on hasbeenvestedwi th

very extensive powers including the right to conpel testinony fromthose

under investigation as well as the provision of docunents and other materia

for evidence. In addition to the Chairperson, four other persons, including a
former Attoney-Ceneral of the Cape Province, and a |eading bl ack advocate,
conpri se the appoi nted nenbership of the Comm ssion

Since its establishnent, the CGol dstone Conmi ssion has held a substantia

nunber of Inquiries, most of them conducted in public, and has | aunched
investigations into nany sensitive and controversial issues. For exanple, at the
time of the arrival of COVSA nenbers in the country the Conm ssion hadj ust
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rel eased its prelimnary report on the Bi sho massacre. Subsequently, COVSBA
nmenbers attended the Gol dst one Commi ssion hearings at Vereeniging, inves-
tigating the Boi patong massacre. At those hearings the COVBA nenbers had

an opportunity to be introduced to M Justice Gol dstone and his col | eagues on
t he Commi ssi on.

In Novenber 1992 the COVBA Chairperson together wth another

menber of the group with legal qualifications and a nenber of the Common-

weal th Secretariat, nmet privatelywith MJustice Goldstone to discuss the work
of his Commi ssion. At that neeting it was agreed that COVBA woul d observe
Conmi ssi on hearings and, where appropriate, follow the public aspects of the
Conmi ssion’s investigatory work. M Justice Gol dstone al so expl ai ned the

rol es already being perforned within his Comm ssion by foreign police

of ficers seconded to it by the European Community. These officers were, he
sai d, invaluable aides to the investigators appointed to the Conmm ssion from
within South Africa, giving enhanced credibility and strength to their endeav-
ours.

Very shortly afterthismeetingthe Gol dstone Conmi ssi on announced t hat

its investigators had concluded a raid on a secret base, nmaintained by an arm
of the SADF Mlitary Intelligence, and had seized docunents which reveal ed
the continuing cOnduct of covert operations against the ANC. This revel ation
which was widely publicised in South Africa and abroad, pronpted strong

nati onal and international condemmation of these operations.

Bol d and courageous actions |ike this have won the Col dstone Comm s-

sion a justified reputation for being one of the few official bodies in contenpo-
rary South Africa which are widely regarded as inpartial and i ndependent in
the conduct of their business. These qualities are, as is nade apparent in
Chapter 6, still lacking in another national investigatory body, the SAP
COVBA nenbers observed the foll owi ng Gol dst one Conmi ssion activi-

ties, in addition to those nmenti oned above:

Dur ban, 2-3 Decenber 1992: Public Hearings on the Viol ence

in the Province of N atal.

Cape Town, 10-11 Decenber 1992: Prelimnary lnquiry into

Aut omat i ¢ Weapons.

In addition to these observations, COVSA al so held a nunber of inform

di scussions with nmenbers of the Gol dstone Commission and its staff. As a
result of these observations and interacti ons COMSA has formed the strong

opi nion that the Gol dstone Comm ssion represents one of the |ynchpins of the
Nat i onal Peace Accord, and is deserving of the fullest support from al
signatories to that Accord as well as fromthe broader spectrum of South
African society. '’

Despite its public stature and the prodigi ousworkload it has assuned, the

Col dst one Conmi ssion would still seentobe a very thinly resourced body. Its
menbers have in many cases not been able to relinquish fully other responsi-
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bilities, including, in the case of M Justice Gol dstone, obligations as an Appea
Court Judge. Much of the Commission’s work is undertaken in conmittees,
established with other part-tine nenbers. The investigatory staff would al so
appear to be overstretched, and there is an apparent shortage of experienced
and trustworthy police officers available fromw thin the country to bol ster
their nunbers. It is in this area that the international comunity, including
observer groups, may in the |longer termbe able to provide further aid,

assi stance and advi ce.

Nevert hel ess, the innate strength of the Gol dstone Commission is its

i ndi genous origins and nenbership. Al though spurned by sone as another

tool of the "existing regine", the Gol dstone Conmi ssion has risen above the
mstrust in the current crimnal justice systemto provide a synbol of justice
and fairness for the new South Africa.

Weaknesses in the National Peace Accord

Extent of participation: An obvious weakness of the Accord is that not al
parties and interest groups are signatories. This includes several politica
parties both to the left and right of the political spectrum sonme of the
"homel ands’ and (as a group) the tribal authorities. In its neetings with
representatives of all such groups, COVBA endorsed the call by the NPS for

all parties to participate in the structures of the Accord, whether or not they
were signatories, and to consider acceding to it as soon as possible.

Breaches of the Accord: COVSA wel comes suggestions fromw thin the

NPS that a set of procedures be devel oped for addressing the issue of nenbers
who withdraw fromthe Accord, or cease to participate in its activities. COVBA
al so endorses the idea of a pennanent Task Force of ’'wi se nmen and wonmen’ to
hel p resol ve disputes that arise in relation to the Accord.

Nature of Participation and Grassroots Support: COVSA, in its contacts

with the NPS and rel ated structures, was concerned with the perception that
participation in these structures was narrow based, and that the structures
were little known anong the communities they served. Wthout in any way
underrating the dedication and hard work of those involved, COVBA feels that
one of the reasons for this perception is the fact that the magjority of the | eaders
of these structures are white, often serving in predom nantly black conmuni -
ties.

One of the explanations offered is that, in order to assure the neutrality of
Chai rpersons, these | eaders are drawn fromthe established business commu-
nity Or churches, and as such _ at least in the former case - are nmore likely than
not to be white. Another explanation offered, is the |lukewarm attitude of
predom nantly black political parties to the Peace Accord structures in sone
ar eas.

What ever the case, COVBA is of the viewthat - given the fact that the

overwhel mng majority of South Africals population is black; that the worst
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i ncidents of violence take place in black areas and are directed agai nst bl ack
peopl e; and that for the Peace Accord structures to be effective, they nust take
root in the communities they serve - a conscious effort needs to be nade to
make the | eadership of the structures nore racially bal anced.

Publicity: The Peace Accord structtires also need to be better known. The

NPS i s enbarking onamaj o: nedia canpai gn which should hel p publicise the
Accord. The Accord is also - after sone delay - being translated into various

| anguages. However, COVBA is of the view that nore neetings are needed

bet ween representati ons of the Peace Accord structures and the conmunity
general ly, fashioned after the kgotla and indaba which traditionally are the fora
for resolving problenms. The decision by the NPS to encoqrage participation by
NGOs nore actively, and particul ar segments of society, such as women and
youth, is also a wel come nove in broadening participation and popul ari si ng

its work.

Shift in Focus to Soci o- Economi ¢ Reconstruction: COVBA fully sup-

ports the recent shift in focus of the Peace Accord structures from di spute
resol ution to soci o-econom ¢ reconstruction, encapsulated in the proposed

nane change of Regional Dispute Resolution Committees (RDRCs) and Loca

Di spute Resolution Conmittees (LDRCs) to |ocal and regional Peace and

Devel opnment Committees. Such a shift rightly puts the enphasis on the root
cause of violence in South Africa, which, if not addressed, will forever thwart
attenpts to conbat viol ence

Full 1 nplenmentation ofkey Sections of the Accord: Wil e nuchhasbeen
done to set up the institutions envisaged by the Accord, sone provisions have
still only been partially inplemented, or not inplenented at all. Despite

provi sions for the appointnent of Justices of the Peace to pronbte peace at the
grassroots level, and to assist dispute resolution committees in their activities,
none have yet been appointed. This is the nore di sappointing because under

the terms of the Peace Accord, the Justices of the Peace woul d be enmpowered

to investigate conmplaints pertaining to public violence and intimdation, and
to issue orders to restore peaceful relations. COVBA joins the N PS in urging

| ocal communities to submt nanmes of suitable candi dates for appointnments as
Justices of the Peace, who could play an inportant role in giving the Accord
muscl e.

El sewhere in this Report, reference is nade to COMSA's dealings with the

Pol i ce Board, which could play a vital role in helping to i nprove Police/
Community relations. This fledgling body needs to be given every encourage-
nment, and to becone far better known both at a national and community |evel.
COVBA is pleased to | earn that Chapter Ten of the Accord, providing for

Special Crimnal Courts, is now operational in the formof a law permtting

vi ol ence-rel ated cases to be dealt with expeditiously. It is hoped that this
provision will be put to maxi num effect in enhancing confidence in the

crimnal justice system as well as acting asadeterrent against furtherviol ence.
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CHAPTER 5

The Adm nistration of Justice

Few areas of government in a nation state provide nore conpelling evidence

of that state’s commitnent to the rule of law, and to the protection of human
rights, than the adm nistration of justice. Under the forner apartheid regine

in South Africa, the systemof crinmihal justice - police, prosecution, courts and
corrections - played a central role in enforcing the draconian | aws which
supported the apartheid structure. Under the guise of a set of legal rules and
principles this systemadministered justice in a ruthless and efficient manner
whi ch paid scant regard to either the rule of law or basic civil liberties.

Wth the dismantling of the legal franework establishedbythe apartheid

state the entire South African systemof crimnal justice has been thrown into

di sarray. The massive enforcenment apparatus put in place to adninister these

now defunct laws isstill grappling with the task of identifying and respondi ng

to the needs of a new South Africa. Many of these needs and aspirations wll
eventual ly be incorporated into a new constitution. Al nbst certainly, that
constitution will include a Bill of Rights which will set out the basic free doms
that all South Africans will enjoy. Such a constitution will place new respon-
sibilities upon the courts and, to a degree largely unknown in the past, wll
require an i ndependent judiciaryto be the final arbiter of the rights of citizens.
Arriving as it didinthe mddle of this transitionprocess, COVSAwas abl e

to observe at first hand the disarray in the crimnaljustice system Mdst of these
observati ons were of the police conponent of this systemand nuch of this

report is, therefore, taken up with descriptions of the police response to the
probl ems of violence, and of the issues associated with the establishment of a
new police service. However, COVSA nenbers al so formed inpressions on

the current status of the prosecution, court and correctional components of the
systemthrough, for exanple, conprehensive discussions with faculty mem

bers of universities and crimnological institutes; legal practitioners in both
private and public practice; individual citizens, many of whom had been the
victims of crinme; and other infarmed observers of the contenporary adm nis-
tration of justice in South Africa.

Based on these sources of information, and on their extensive background

readi ng of official reports and docunentation on aspects of crimnal justice in
South Africa, COVBA formed the follow ng views:

0 The crimhal justice system already discredited by decades of associ a-
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tion with the structures of apartheid, has now | ost the confidence and
respect of mpbst South Africans. This situation is especially evident in the
nation’s townshi ps where the formal justice systemhas in many cases
been ignored in favour of an informal system adm nistered by mem
bers of local communities. This informal system has often been arbi-
trary and brutal. Swift and terrible retribution has been exacted upon
some of fenders in the form of 'necklacing and other |ethal punish-
nment s.
In some comunities, however, a nore organised, fair, but stil
informal, justice system has been devel oped. In the Wstern Cape
Provi nce, for exanple, COVBA was inpressed bythe work of the Lega
Educati on Action Project (LEAP), based at the University of Cape
Town’ s Institute of Crimnology, which has done nuch to assist with
the devel opnent of such informal systems in |local comunities.
0 As aresult of the lack of public trust in the crimnal justice system few
crimes are reported to the police, fewer still are detected and an even
smal | er nunber are prosecuted successfully. This Report contains
many exanples of the failures by the police to detect those responsible
for the gravest crines. Even when detection does occur, prosecution
seens all too often to fail because of the intimdation or di sappearance
of key witnesses; the inconpetence of those responsible for gathering
the evidence for the prosecution; or the sinple absconding of alleged
of fenders rel eased on bail (see also Chapter 6).

On the granting of bail in general, COVSBA noted with surprise the
rel ease, sometines on small sureties or bonds, of persons charged wth
murder Or other very serious crimes. In cases of violence, the nessage
sent out is that the courts are not interested in the protection of human
life or Iinb.
o The courts are seen by the public as elitist and ill-equipped to di spose
qui ckly of the volune of crimnal cases which come before them
Despite the public’'s reluctance to report crime, which has been noted
earlier, this volume is still very large. In the period from21 July 1990 to
30 June 1991, for exanple, nore than 2.2 mllion crimnal cases were
dealt with in the District Courts al one.
This volune of cases is reported to have caused a backl og of 20,000
persons in custody and awaiting trial. So overcrowded are South
Africa’'s prisons that in early January 1993 the Correctional Services
M ni ster announced that 7,500 convicted crimnals were to be rel eased
fromjails around the country to help relieve the pressure. The existing
prison system which was originally designed to hold 84,000 prisoners,
is believed to currently hold 110,000, of whom 9,000 are children
"0 Thepast sent endngpr act i cesof Sout hAf ri cancourt shavebeenstrongly
i nfl uenced by the phil osophi es of deterrence and retribution. Apart
fromthe massive use of inprisonnent, South African courts have been
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able to dispense capital punishment for nmurder and |ike crines, as well
as corporal punishment. A noratorium which COVBA hapes be-
cones a permanent one, is in place on executing those sentenced to
death. It is also COVSA's view that corporal punishnent shoul d have
no place in the new South Afri ca.
0 G ventheoverall severityofthesentencesstill avail abl et oandi nposed
by South African courts, COVSA noticed that the |evel of sentences
sonetinmes provided for after convictiontendstoconveythei npression
that violent crine, and even that ending in the loss of hunan life, is
treated with less gravity than the sinplest offences agai nst property,
such as the stealing of goods. For an effective control of crinmes of
vi ol ence this public perception of the sentencing practices of the courts
needs to be renoved.
0 Wth regard to the expedition of crimnal cases through the courts, the
Nat i onal Peace Accord contenpl ates the establishment of Specia
Crimnal Courts to dispose of cases nore quickly and effectively.
However, COMBA was inforned that rather than establish new judicia
institutions, legislation had been enacted to permt existing courts to
identify particular cases,involvingpolitically notivatedviol ence, to be
handl ed in an expeditious nanner. This |legislation only came into
operation in Qctober 1992 and its effect and inpact on the processing
of crimnal cases have yet to be determ ned.

In the vast majority of the crinminal cases which are processed through
the courts defendants | ack the benefit of |egal representation. Unti
quite recently legal aid has only been available on a very limted basis
in South African courts. A pilot public defender schene has now been
initiated inlohannesburg which if, as appears likely, is successful may
wel | beconme a nodel for a nuch nore expansive national progranme
with the conmitnment of substantially nore funding to legal aid in
gener al
In late Cctober 1992, a maj O conference was hel d i nJohannesburg on the
topic of 'The Right to Legal Representation: A Public Defender Service in a
Denocratic South Africa’. Atthisconference, whi chwas attendedbya COVBA
menber with legal qualifications, lawers froma wi de range of backgrounds
and experience, including visiting experts fromNorth America, Europe and a
nunber of devel oping countries, discussed the difficult issues associated with
the devel opnent of the right to | egal representation in the new South Africa.
It was recognised at this conference that even rich devel oped nations |ike the
United States and Canada were finding the econom c burdens of |egal aid
increasingly debilitating. Lawers fromcountries like the Philippines and
Chile stressed that, in the context of devel oPing nations, conpeting denmands
for essential services like health care, housing and educati on often cutstripped
the need to invest funds in legal aid. There were also problenms in delivering
| egal services of all types in the devel oPing world because of the shortage of
trained | awers.
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A shortage of this type undoubtedly exists in South Africa, where entry

into | egal practice has for decades been virtually the exclusive preserve of
whites. Since the 1980s, that situation has be gun to change slowy as nore non-
whi te students have gai ned adm ssion to | aw schools. The conposition of the
benches of the nation’'s courts remains, however, overwhel m ngly white and

mal e.

Redressing the racial and gender bal ance of South African courts, and of

the legal profession at large, will be just one of the challenging and time-
consum ng tasks which nust be confronted by those comrmitted to the process

of denocratic reform Conferences like that held on the right to | egal represen-
tation provide wel come and encouragi ng signs that these tasks are already

bei ng grappled with in a concerted and i magi native way.

Furt her evidence of the changes being considered or inplenented was

brought to the attention of COVBA by the Departnent of Justice. Following a
press conference given by COVBA on 17 Decenber 1992 in Johannesburg to

descri be sonme of the initial inpressions gained by the group, including those
relating to the adm nistration of justice, the department issued its own press
statenment responding to many of the issues raised by COVMSA. Copies of the
statenments by COVBA and the department, which were widely reported in the
nedi a, are attached at Anna: 11 together with a nunber of clippings and
editorial comrents.

In early January, COMBA took up an invitation to neet with senior

menbers of the Departnent of. Justice to exchange views about the justice
system As a result of that meeting, which was attended by the departnent’s
Director-Ceneral and three of his deputies together with a representative of the
NPS, COVBA hopes to hold a series of discussions with judicial officers, and

ot her signiiicant persons involved in the adnm nistration of justice, during the
next phase of its mission. In addition to these di scussions, COVBA intends to
observe courts at work and to visit a number of conectional institutions in
order to see at first hand how each of these components of South Africa’s
crimnal justice system operates. From such di scussions and observations nay
wel | flow proposals for ways in which practical advice and assi stance can be
provi ded by Commonweal th countries to those engaged in the daunting

process of reform
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CHAPTER 6

Pol i cing and the Way Forward

A. STATE OF THE SOUTH AFRI CAN PCOLI CE

Background ’

Law enforcenent is a fom dable problemin South Africa today. In any society
under goi ng nmas

sive political change, the agencies of |aw enforcenent cone

under pressure, but in South Africa the problemis compounded:

BT d
o The main role of the police and. army has hitherto been to enforce
apartheid laws. I n the segregated bl ack areas; the enphasis was |argely
on the suppression of political dissent.

Bl ackSout h Africans, in consequence, cane to see the police not as their
protectors, but as an alien force to be feared.
o The police, particularly black police in black areas, are isolated (b
social distrust and often by tribal and | anguage differences) fromthe
conmuni ty. Many police have been kill ed.
0 The South African | aw enforcenment agenci es have been isolated from
i nternational advances in the techniques of comunity policing.
0 Duringthe aparthei dera, sect or soft hel awenf or cemrent agenci eswer e
involved in the mlitary operations and covert destabilisation of neigh-
bQuring countries. There is a popul ar perception that nmany of those
involved are still in uniform some in discrete units, others as senior
of ficers. Invol venentindonestic politicalintimdation bya section of the
pol i ce has been exposed by the Gol dstone Comm ssion. Such exposures
have strengthened fears of a secret 'Third Force endeavouring to derai
the negotiations towards denocratic governnent.
0 There is a proliferation of agendas with often overlapping duties. This
causes confusi on anong the popul ati on and fuel s suSpi ci ons of evasion
of responsibility.
0 Crime has increased enornously.
As a result of all these factors, norale, especially in the police, is very |ow
None the | ess, COVBA found, anong police | eaders, and often also in the
field, a conmendable determ nation to protect potential victins of violence,
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and al so to change the structure and culture of the services to enable them
to serve a future denocratic South Africa.

Policing is an area in which COVBA is particularly strong, including in

its menbership five policenen, anong thema forner police conmi ssioner

two assi stant conmi ssioners and a chi ef superintendant concerned with
conmuni ty policing. COVBA al so includes several |awers with extensive
police-rel ated experience, and a crim nol ogi st.

COVBA teans, therefore, made contact with the appropnate police

authorities immediately after arrival in both the Johannesburg and Durban
areas. These authorities nmade them nost wel conme. Invitations to | ecture and
to participate in activities were often issued to COVBA nenbers who were
invited to cone back on many occasi ons. The group has endeavoured to give
techni cal assistance where requested, and to offer what advice and support it
could to those officers nost concerned with reform of police structures.

COVBA had originally hoped to follow particular investigations closely

to determ ne how they were approached. But an application nade by another
observer mssion to the Mnistry of Law and Order that the policenen on its
team he allowed to follow particular cases net with a negative response from
the Mnister, who advi sed COVBA accordi ngly.

Apart fromthe SAP, the various ’'honel ands’ maintain their own police

forces, such as the KwaZulu Police Force (KZP). These forces receive technica
assistance fromthe SAP. In sone cases, territorial jurisdictions of honel and
and SAP forces are not distinctly drawn or seemto overlap. This can lead to
popul ar confusion and the shifting of responsibility. COVBA was not able,
because of tine constraints, to study the honel and police forces closely, or to
expl ore the rel ationship between them and ot her agenci es.

COVBA has al so undertaken little study of the SADF, except insofar as

it acts as a support organisation for the police. It has nade no study of the
mlitary wings of the political parties or the private protection units of the
comunities.

The South African Police

The SAP today is, for the size of the nation it serves, a relatively small ferce of
sone 85, 000 police personnel, plus 11,000 police assistants. This force perforns
all police duties, including the investigation of crime and the enforcenent of
| aw and order

For the purpose of crowdcontrol at denmonstrations, marches, rallies, etc.,

the SAP is supported by the Internal Stability Unit (part of the SAP and
successor to the Ri ot Squad) and South African Defence Force (SADF). Home-

| ands police forces such as the KwaZul u Police (KZP or popularly ZP) are also
invol ved in control of violence. In addition, the ANC, PAC and AWB have
mlitary wings purportedly engaged in protecting their communities, and

arnmed private security agencies work in white m ddl e-cl ass areas.
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The SAP uses military rankings and the |ISU wears canoufl age uni forns

simlar to those of the army when on public order duties. As a-result, given the
smal | size of the SAP and its frequent appearance in the conpany of the |ISU and
SADF, there is sonetinmes confusion about ultimate responsibility.

It is the general view of COVMBA that South Africa is under-policed. An
indication of this is the proliferation of armed security conpanies dealing with
' attacks and burglaries. In many dties, the traffic police, who do not serve with
the SAP, are the npbst visible sign of |aw enforcenent.

The M nister for Law and Order, Hermmus Kriel, at his neeting with

COVBA, admitted that South Afn’ca had fewer policenen for the size of its
popul ati on than nost countries. But he expressed satisfaction that increased
budgets over the last three years were enabling the force to be enlarge d; he felt
that the first concern should now be inprovenent in its quality.

COVBA police experts in Natal found the police to be under heavy

pressure. They encountered detectives carrying as nmany as 50 open nurder

dockets and were told of instances where an investigator had 150 open

i nvestigations of all categories. The police had a vast volune of work to dea
with; led stressful lives; often had to act under provocative circumnmstances;
operated within a culture with a long tradition of violence, and officers on the
front line were frequently young nen depl oyed i mredi ately after training

who felt threatened and sometimes afraid.

However, the performance of the SAP in Natal, while comended in

several quarters - particularly when contrasted with that of the KZP - has al so
cone under criticism As the first phase of COVBA ended, internationa

observers drewto the attention of M Kriel allegations of serious police

m sconduct in the handling of an outbreak of violence between the ANC and

IFP in Moi River, Natal. At the time of witing, a response fromthe Mnister
was await ed.

Perceptions of the Police

The vast mpjority of black South Africans continue to have little confidence in
the police. Their perception of the SAP is that it is inconpetent, unfair, hostile
and a force which secures convictions, whenever it is so inclined, through
forced confessions.

The SAP are al so accused of inefficiency in investigating crime, with the

result that few prosecutions lead to convictions.

In the case of the KzZP, the police thensel ves have been cited as a cause

of the breakde of |aw and order. In Natal/KwaZulu, where the K2? is

regarded by ANC supporters as the private arny of their rival, the IFP, sone
ANC supporters view the K2? as an undisciplined and partisan force sup-

pressing civil and political freedons.

COVBA observers were often told by menbers of the black comunity,

notably the refugees, that they would never report any crimnal incident to the
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police. If they did, they believed they would not get justice but nerely becone

i nvol ved in a police exercise which could expose themto reprisals.

This is clearly judgnental: however, it cones not fromthe observers, but
fromcomunities which the SAP has a duty to serve. It would be difficult to

find any significant section of theblackpopul ation of South Africa todaywhich

regards the police as an inpartial force |abouring under considerable diffi-

culties in the proper discharge of its duties. Black South Africans fail to

under stand how a police force once so efflcient in maintaining apartheid | aws

now appears so hel pl ess in securing convictions in cases involving bl acks.

The renmai nder of this chapter is cast in the light of this need and desire for

i change within the Scuth African police.

B. POLI CI NG AND THE WAY FORWARD

POLI CE/ COMUNI TY RELATI ONS

Backgr ound

President F Wde Klerk, addressing international observers on 11 Novenber

1992., said:

The CGovernnent is aware of the perception of the |ack of confidence in the Sauth African
Police at gasnots and regional |evels.

We appreciate the need for confidnoc-bujlding at the regional |evel and are pleased to
see the advances made in many areas, fully eognisant that there is still some way to go
The role foreseen by the United Nations for the observers and accepted by the EC, CAD
and Comopnweal th, nanely to pronpte existing pence structures and to advance comu-

ni cati on between thepolice and the |ocal comunities, will be of the greatest service to
Sout h

Afriee.

The police, after years of enforcing unpopul ar |aws, have found it

difficult to accept that the enforcenent of the law is secondary to public peace

and wel | -bei ng. The absence of atradition of community-oriented policing and

policing by consent poses a considerable challenge to those seeking to reform

the present arrangenents.

Conmunity perceptions of the police as a hostile, oppressive, partial and

unfair institution will only be altered by a clear willingness on the part of the
police to change. The onus is on the police to ensure fair treatnment in their
relationship with nenbers of South Africa’s diverse commnities. However,

the concept of discretion to ensure that policing is sensitive and in tune with

the wi shes of the public involves a change of culture which is difficult for many

of ficers to accept.

In a later conversation wi th COVBA observers, President de Klerk said:

| have addressed the 400 hi ghest ranking police offioets. | told themthat they are no
| ongerapolitical poliee-theyareoutofthepolitimaremand thatinfu huebuil di nggood

police comunity relationswas to be a priority.’

Q
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Report of the Commonwealth Cbserver Mssion to South Africa. Phase 1

As indicated earlier, COVBA detected a willingness to accept this change

i nsome senior police officers. This change was exenplifiedby the appoi nt ment

of a Lieutenant-General, supported by two black Major-Generals, to lead a
Conmunity Rel ations Departnment as from 1 Decenber 1992.

Training of Conmunity Relations Oficers for each police district is now

under way. COVBA nenbers gave |lectures at two courses on internationa

trends in conununty-police relations and were also invited to address four

nore courses earlyin 1993, as well as address the Police Acadeny G aaff Rei net
(Seni or Managerent Devel opment Course).

This first step, the creation of a Community Rel ations Departnent on 1

Decenmber 1992, is to be conmmended. However, comunity relations nmust be

seen as central to the duty of all officers - not as a margi nal specialisation of a

few. The concept of community-oriented policing has to perneate the entire
pol i ce organi sati on.

Conmuni ty/ Pol i ce Consultation

Public trust, confidence and support in policing has to be earned. Public

i nvol vement in the police dedsionvnaki ng process is vital to building rapport.
There is no substitute for dial ogue through a recogni sed consultau’ ve process.
Consul tation is notnecessarily about a greenent. Operational control wll

remain with the police, but consultation is a way of obtaining the best

i nformati on on which to base decisions. It is also essential to providing a high
quality of service to comunities.

Resources are finite and in order to ensure their nost effective use, the

police nust allocate resources according to public needs and expectations.

Unl ess there is ongoing consultation, the police will not be able to provide

val ue for nmoney and will be inefficient in deliverng service.

Currently, the police frequently present their conmunities with fina

deci sions | eaving no opportunity for comrent or discussion. Oten, these

deci sions are of great inportance to a conmunity. A case in point is the

i mposition or removal by the police of a night curfew wi thout comunity

consul tation or the opportunity for public opinion to be heard or alternative
options to be considered. Such an incident occurred at an I CC neeting in

Al exandra, attended by COVBA, at which security forces announced the

imediate |ifting of unrest regulations, including a night curfew, to the
surprise of all those present as they had neither been informed nor consulted.
This state of affairs is surprising as RDRCs and LDRCs exist in npst areas

and the Peace Accord states that:

3.2.3 The police shallbe guided by a belief that they are accountable to society in rende
ri ng

their policing services and shall therefore conduct thenselves so as to secure and retain
t he

respect and approval of the public.

3.2.3.1 In orderto facilitate a better conuniation with the conmunity, the police shall
in

each locality where a LDRC exi sts:
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(i) Consult regularly wth:

(a) the LDRC, or in its absence, community |eaders. including representatives of
sigiatozies to this Accord, and

(b) comunity |leaders, on the efficient functioning of the police in that community
and shall regularly comunicate with such comrittee representatives or |eaders
ont hei ssuesr ai sedbyt hemwi t ht hepol i ee.

Conmunity trust is reduced when decisions are inposed w thout prior

di scussion. Perceived police duplicity and partiath reinforces the mstrust. A
conmon conplaint fromLDRCs is that agreenents are reached and then

broken. This can occur when, for exanple, the senior officer is changed, or the
ISUis on duty, not the local police, and the | SU deni es know edge of | oca
agreements or allegedly does not consider itself bbund by such agreenents.

In order to ensure a nore co-ordinated and enduri ng approach, one

RDRC, that for Wts/Vaal, has established a Community Rel ati ons Subcom

mttee which has begun to prepare a proposal for consideration by the Regiona
Conmi ssioner of Police that a systemof formal consultation be established to
consi der any future declaration of Unrest Areas. COVSBA hasbeen involved in
supporting the proposal, and if accepted, one of the first Conmunity/ Police
Consul tative Conmittees in South Africa will be established. In time, the remt
of such a conmittee could be extended to include all police decisions of concern
to the community.

It is encouragi ng that COVSA nenbers inDurban observeda quite well -

devel oped conmmuni ty-based policing progranme in several comunities.

These included a regular nonthly nmeeting in Durban, convened and chaired

by the District Conm ssioner, at which representatives of the comunity

di scussed with the police problenms in the area, such issues as crine trends and
conmunity concerns. Discussions at these neetings were quite frank. Such
neetings could usefully be rePlicated el sewhere.

Police and courts

A problemoften cited by the police is the practice of granting bail to accused
persons, frequently in even the nost serious of cases, including nultiple
murder charges. It was said that this practice often led to the complete

di sintegration of cases due to the intimdation, or elimnation, of wtnesses,
fear in the community and a general feeling that the justice system was

i ncapabl e of protecting the rights of victims of crine.

The practice of routine granting of bail has been explained on the basis of
relieving pressure on the backlog of cases before the courts and the over-
crowded prisons. But the effect has been seriously to underm ne the South
African crimnal justice system as explored in greater detail in Chapter 5.
Persons in Custody

There is a tendency for the police to rely on confessions as the primary source
of evidence for prosecution. This approach |l eads to the abuse of susPects in
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custody. The lack of trust in police handling of prosecutions and the w de-
spread belief that persons arrested are ill-treat’ed has led to the refusal of
sections of the public to be party to the prosecution of offenders.

Even when there may be comunity agreenment that puni shnent for

crinmes is warranted, w tnesses seldomcome forward for fear of ill-u' eatmnent

by the police or reprisals fromthe defendant’s supporters. This has nmade it
difficult to secure convictions w thout admi ssions of guilt. In turn, police
reliance on confessions increases public suspicion that torture is used.

, Press reports fuel public suspicions of cover-ups and police brutality. An
exanple is the allegations in 1992 of Dr Jonat han d ucknan, a pathol ogi st, that
| arge nunbers of prisoners had been unlawfully killed whilst in police

custody. Police officers appointed by the Governnent to inquire into these

al  egati ons subsequently stated that nost of Dr duckrnan’s allegations were
unf ounded. However, the public is likely to have little confidence in an

i nvestigation of police by police, however fair or inpartial such an investiga-
tive body may be.

To ensure that regul ations concerning the correct treatnment of prisoners

are properly applied, a systemof mmgisterial visits by recently retired magi s-
trates to police stations has been introduced. This reformis val uable but may
not be regarded as sufficiently independent. The reports are confidential and
whi | st such visits nay affect the police, the community is unaware of the visits
or the findings. Thus, the Opportunity to inprove public confidence in the
police is |ost.

COVBA observers have discussed with senior Comunity Rel ations

Oficers the concept of lay visits by nenmbers of [ocal communities to pdlice
stations. This has been introduced very successfully in Britain and el sewhere
where visitors must be given uni npeded access to all those held in police
detention. In Britain, they arrive unannounced and play a valuable role in
sheddi ng |ight on areas of the police working-environnent previously hidden
frompublic scrutiny.

- Such visits,with public reporting of the visitors’ findings, would do nuch
to allay fears of ill-treatnment and, ifinproper conduct did occur, to curb it. This
is a straightforward solution to a serious question of public mstrust and one
that is not resource-intensive.

Comuni cation with the Public

The SAP has frequently been criticised for the apparent inability of its officers
to communicate with the public. An exanple is the | ack of conmunication

bet ween marshal s and senior officers during the policing of denobnstrations.

On occasion, no attenpt is made to discuss the day's event or resolve difficul-
ties. The militaristic appearance of the police at political events has al so cone
under criticism Units of the different organisations, arned with automatic
weapons, remain well apart fromthe people intheir heavy arnoured vehicles.
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Violence in South Atria

The effect of such | aw enforcenent formations, however peaceful, is to give the
i mpression of a form dabl e, fearsone and renote power.

Anot her dinmension is the apparent reluctance of police on occasion to use

their discretion in potentially explosive situations. COVSA observed many

i nstances when the police applied the | aw under circunstances which seened

to nake little sense. In sone cases, by taking action to enforce a law during a
public rally they actually fuelled viol ence.

A case inpoint is a recent incident inRotunda, in which the COVBA team

working closely with the LDRC, was called on to hel p nedi ate between the

police and an angry crowd followi ng an attenpt by the police to arrest a
twanted’ comunity nmenber who had been spotted froma helicopter during

an enotionally charged funeral. The atnosphere becane even nore heated

when the police arrested a community | eader who got into a fight with one of

the police officers. The two COVBA observers present were able to persuade

the police that it would be in their interests to release the community | eader in
exchange for co-operation by the comunity in finding the wanted person

who - during the fracas - had got away.

As stated earlier,itwwuldbe unfair for COVBAobservers tobejudgmen-

tal. The SAP nust be assessed taking account of the violent environment in

whi ch they operate. As nentioned earlier, nmany policenen have been killed,

and concern for personal safety is natural. This in part explains the heavily
arned, alnost mlitary style of |aw enforcenent of police in patrolling
townships. |If better relations are to be achi eved between the police and the

bl ack popul ati on, such an approach has to change.

Thi s rai ses questions about the functions of policing and whet her the

focus should be on force or service. If the police are to be responsive to | oca
needs and expectations, there is no doubt that the service nodel has nost to
conmmend it. It denands, however, a fundanental shift in policing style. The
mlitary nmodel of policing which predoni nates at present can only exacerbate

the tensions and escal ate violence. Its enphasis on technical efficiency and the
use of the police as a reactive force to suppress dissent do not fit confortably
with the visions of the new South Africa - where the enphasis is on peaceful
co-exi stence and conflict nmanagerment through dial ogue.

The service nodel supports the new enphasis by attention to the overal
effectiveness of policing. This |leads to a consideration of qualitative measures
derived through working together with |ocal peOple and denonstrating are,
concern and fairness in police-public interactions.

In this approach, it is the way in which police relate to individuals and

| ocal communities that is valued. The police are not sinply a renpte opp ressive
force to be called in tines of crisis; they become an integral part of the
identification of problenms and the quest for solutions. Gven the history of
police/ community relations, a shift to the service nodel will be a long-term
process, and one that w |l not happen of itsown accord. Al parties need to work
together in a constructive partnership to nake it happen
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The Police Board

A Police Board was established under Paragraph 3.3 of the Peace Accord which

provi des that:

3.3 Police Board

3.3.1 A Police Board shall be established whose conposition shall conprise of both nmenber
S

of the public and representatives of the police in equal nunbers. The chairperson is to b
e

appoi nt edbyt heM ni st er of Lawand O der fronone of t henenbers npresent ngt he yublic.

3.3.2 The nenbers of the public shall be appointed by the Mnister of Law and Order to th
e

Pol i ce Board from names put formmd by unani nous deci sion by the National Peace

Conmittee. The Mnister for Law and Order shall have the disaetion to appoint further
menbers from parties who are not represented on the National Peace Committee.

3.3.3 The function of the Police Board shall be to consider and to nake recommendati ons
to the Mnister of law and Order in regard to the policy nhting to the training Ind effic
i ent

functioning of the police, with a viewtommcile the interests of the comunity with that
of

the police.

COVBA observers were invited to address a full neeting of the Police

Board on 25 Novenber 1992. |ssues discussed included comrunity policing,

quality of service and instrunments of control. The discussions |lasted for three

hours, and the Board showed great interest in the concept of police providing

a 'service’ and policing by consent.

The Board is still seeking a Irole’ and COVMBA' S input in the area of
strategi ¢ planning was wel coned by the Board in considering ways to focus
their activities. In order to create a service culture it will be necessary to

consi der the training and comuni cations inplications. There is little doubt
that external support and advice drawi ng on good practice from el sewhere will
continue to be necessary in the inmediate future.

Recr ui t nent

At present the SAP does not enjoya high standard of pay and benefits, or soda
standing in the society it serves Recruits do not originate fromthe better
educated or nore enlightened sectors of black or white popul ati ons. Most
seni or appoi ntnents are nmade fromw thin police ranks and the police 'culture
is narrowed accordingly. Some cross-fertilisation, with recruitnent froma
cross-section of racial and social groups, including fromuniversities, is
essential for forward-thinking. To be attractive to this w der group, police
wor k woul d have to be better rewarded. -

Trai ni ng

A service-oriented nodel of policing places a high value on the follow ng
attributes:

o service not force _

peopl e-centred, caring and conpassi onate

O

0 showi ng professional and ethical behaviour

0 fair and nondi scrim natory services

0 support for victins
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willingness to admt m stakes and | earn fromthem

m ni mal use of force

open to change, pa rticipative and consultative

Vi si bl e reassuring presence

proactive, providing reasonably pronpt, polite service
account abl e

The agenda for police training will require, inter alia, a focus on comru-
nity relations, nterpersonal skills including counselling, equal Cpportunities,
ethics, civil liberties, conflict managenment and probl em sol ving. COVSA has

al ready nmade a contribution to this process. What’' 15 required 15 a fundanenta
reorientation to equip the police to serve the people of South Africa during the

19905 and beyond.

0.0...

Concl usi ons

On 17 Novenber 1992, the Gol dstone Commssi on published a report of its

findings on a series of nurders at Thokoza. Its observations strongly endorse

two of the recommendations in this report:

The legitimsing of the security tomis a matter that has al ways been high on the Conm s-
sion’s agenda. Until South Africa has a police force and a defence force that have the
eonEdence and Support of the vast mmjority of our people, violence will continue to be

di fhcult, if not inpossible, to curb

The Conmi sa’ on considers it doubtful whether the security forces can achieve the

af or esai dgoal wi t hout out si de assi stance. Meani ngful steps in theright direction have alread

y

been taken by the SAP. Wat further steps should be taken and whet her the Comm ssion
shoul dbei nvol vedi n thi sregardi samatter that the Comm ssion wi |l eons’ dereerlynettyear.
Because of its lengthy isolation, South Africa has been secl uded from

i nternational trends and devel oPnents in policing. COVSA submts that

wi thout the help of the international comunity in training and facilitating

di al ogue, the SAP will not be able to nove froma force dedicated to | aw

enforcenent to a police providing the full range of services demanded by the
conmunity in a new South Africa. COVBA has al ready nade a consi derabl e

impact in this regard, and should stand ready to be of further assistance.

883.
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- CHAPTER 7

ohservati ons

Vi ol ence and the Political Ttamition in South Africa

Violence in South Africa is deeply rooted in the country 5 history and contin-
ued political uncertainty. A Governnment which is accepted by all peoples of
Sout h Afri cawoul d, i nNCOMBA' svi ew, bei nabetter positionto deal effectively

with the violence than a Governnment which is not. Progress towards a politica
settlenent, which, it is hoped, would also bring with it fundanmental socio-
economc reforms, is therefore crucial to providing a long-termsolution to the
probl em of vi ol ence

In this context, although a reduction in the level of violence is highly
desirable, it seens unrealistic to COMSA to expect this reduction as a pre-
condition for the resunption of multi-party negotiations. Violence nust not

be allowed to hold the political process to ransom Time is of the essence for
forces committed to denmocratic change and any delay will weaken the

noderates and fuel the nachinations of extrem st el enents.

COVBA wel conmes the positive signals - including the recent bilatera

di scussi ons between the CGovernnent and the ANC, and preparations far a

neeting between the | eaders of the AN C and IF? - that the deadlock in multi-
party negotiations during the latter half of 1992 may soon be broken. It is the
fervent hope of the Commonweal th observers that such talks will resune in

1993, and that the countrys first denocratic elections will be held as soon as
is feasible thereafter.

The Governnment bears the primary responsibility for ensuring the protec-

tion and security of all citizens. However, the situation demands that al
signatories to the Peace Accord take their share of the rebponsibility in reducing
tensi on and pronoting peace. In this regard, COVSBA strongly supports the

call by the NPC for a sunmt of |eaders of all signatories to the Accord at the
earliest possible date.

Crucial to the transition under way in South Africa is the building of a
culture of political tolerance still lacking in many of the utterances of politica
| eaders as well as in the laws in force in the 'homel ands’. COVSA urges the
renoval forthwith of all remmining barriers to free political activity, as well as
a concerted effort by all the country s |leaders to start creating conditions
conducive to the holding of a free and fair election, which should becone the
prime focus in the forthcom ng nonths.
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In this regard, COVBA is deeply disturbed by the outbreak of APLA

attacks on white civilians, the right-wi ng counter-attacks and the threat of a
CGovernment hot-pursuit raid into Transkei. This spiral of violence, apart from
threatening human lives, has the potential to rekindle racial aninosity and
detract fromefforts to find a peaceful solution to the countrys political crisis.
COVBA strongly urges the | eaders of all those (involved in this unfortunate

devel opnent to act with restraint and in the broader interest of South Africa

as a whol e.

Covert Operations

COVBA is al so shocked by the recent revel ations of the Gol dstone C omnmi ssion
regardi ng a canpai gnbythe SADF sMlitary Intelligence to discredit the ANC

after negotiations had begun. These revel ati ons add weight to the w despread
belief in a sinister "third foroe’ bent on fomenting political violence. President
de Klerk is to be commended for the intemal review he has initiated into the
wor ki ngs of the Mlitary IntelligenCe and the subsequent purge of its ranks.
However, COMSA urges the Governnent to seize this opportunity to rid the

arny of all covert practices once and for all and to undertake a mgjor
reassessnent of its security apparatus so as to draw a distinction between

extemal and internal threats.

There is no legitimate place in a denocratic country for the application of

covert operations directed internally at its citizens. To guard against this, there
needs to be appropriate civilian control over intelligence gathering and a
clearer distinction between the role of the mlitary and that of the police.
COVBA recommends that the linmts of authority of the intelligence

apparatus be defined in |law and that a watchdog civilian body be established

to nonitor the legitimacy of the activities of the intelligence machinery. It also
recomends that any restructuring of the security forces that is undertaken be
done with a viewto facilitating the integration and joint control of these forces
with other arnmed formationsin the country undera new political dispensation

I nvestigation into all Armed Formations in South Africa

To assi stthisprocess, COMSA urges all affectedparties to co-operate fully with

M Justice Goldstone in his proposed investigation into all arned formations

in the country. Such an exercise, if expeditiously and professionally under-
taken, would help to exorcise thenutual suspicions and fear that hinder

progress towards a truly denpcratic society.

Ref orm of the Criminal Justice System

Equal ly inmportant is the reformof South Africa s crimnal justice system

whi ch, discreditedby decades of association with the system of apartheid, has

| argely broken down. Few crines are reported, fewer still are detected, and an
even smal |l er nunber are prosecuted successfully in the courts. Lack of
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confi dence’ mhe South African police isw despread anongal | sectors of South

African society, but especially anong bl ack South Africans, who until recently

were largely viewed as the eneny by the police. Despite sone promn sing signs

of recognition of the need for change within the crimnal justice system that

system continues to allow deaths to occur in police custody; the naltreatnent

of persons subjected to police interrogation; the non-representation of nost
def endants by lawyers in crimnal cases; the detention in adult prisons of as

many as 9,000 children; the rel ease on bail of persons charged with the gravest

crinmes; and the inflictionof both capital and corporal punishment.

An effective overhaul of the crininal justice systemis only likely to occur

under a new, representative political authority. However, COVSBA recom

mends that the policy of releasing on bail people charged with serious crines

and the |l evel of sentences for crimes of violence be reviewed as a matter of
urgency. '’

Perceptions of the police, so deeply rooted in South Africa's racially

di vi ded past, may take a generation or nore to change - and even then, only

with a great deal of positive effort on the part of the police and community

| eaders. However, genuine efforts anong the nore enlightened police office rs

to start changing the i mage of the SAP now deserve international support.

COVBA wel conmes the recommendati on by the UN Secretary-General in his

| atest report to the Security Council that 'police officers of various countries,

with the requisite skills and experience, should be invited to South Africa to

observe and, as appropriate, advise South African police personnel on the

conduct of investigations’.

During the first phase of its involvenent in observing the incidence of

violence in South Africa, COVSA found a thirst for know edge on intenationa

trends and practices in policing which Cormbnweal th countries, because of

their common traditions, are particularly WIlI| placed to provide. In the course

of extensive interchanges with the South African police, COVBA put forward

the concept of lay visits by nenbers of the |ocal community - possibly LDRCs

- to police stations as a means of enhancing public confidence in the service

the police provide. It is hoped that this idea will be further pursued. Sinilarly,
C OVBA hopes that the initiative by the Wts / Vaal RDRC to establish a Police/
Conmunity Rel ations subcommittee will be replicated in all regions. COVBA

al so sees consi derabl e scope for strengthening and enhancing the status of the
Pol i ce Board, set up under the National Peace Accord, as potentially a key
instrument for inproving police conmmunity/ relations.

The Nati onal Peace Accord

The National Peace Accord, despite its shortcom ngs, remai ns one of the nobst
significant devel opnents in South Africa during this transitional period. It is
ani npressive and i magi nati ve docunment whi ch COVBA hasbeen proudtobe

associ ated with. The sight of people fromdifferent races and ethnic back-
grounds, fromdifferent walks of life and with differing political beliefs sitting
S
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around a tabl e exchanging views with each other, is one of the npbst encouragv
ing things that COMSA has seen in South Africa. The Gol dstone Conmi ssion

- one of the three main pillars of the Peace Accord - occupies a unique position
of authority and influence, and deserves strong support. There are, however,
a nunber of neasures which could be taken to strengthen the structures set up
under the National Peace Accord, nobst of which are readily recognised by
those concerned, and are already the subject of an intemal review COVSA
woul d therefore sinmply wish to strongly endorse:

o the new enphasis by the National Peace Accord structures on Peace

and Devel oprent, rather than dispute resolution. This shift in enpha-

sis rightly puts the focus on soci o-econom ¢ issues which are at the root

of much of the violence in the country.

0 efforts to achieve greater and nore diversifiedparticipation, especially

by those who are not yet signhatories to the Accord and anongt hose who

are, to achieve nore bal anced racial representation in the structures set

up under the Accord.

a greater political commtment by those who are signatories to the

Accord, as well as agreed proceedings for dealing with breaches of its
provi si ons.

O full inplenmentation of key sections of the Accord which so far have
received little attention: for exanple, the appointment of Justices of the
Peace at the local level and raising the profile of the Police Board.

0 a bolstering of the resources available to the CGol dst one Conmi ssi on

and, where appropriate, greater international support and participa-
tioninits activities.

The Role of International CObserves

The presence of international observers has played a visible and widely
acknow edged role in helping to calmthe political atnmosphere in South Africa.
The ability of the four different international organisations represented in
South Africa to work harnoni ously together, despite their differences, is

evi dence of the comon cause that binds themin this mission. COVBA
recomends that an international presence of sonme formbe nmaintained in

South Africa up to and including the first denocratic el ections. As tine goes
on, and greater confidence is built between the observers and the peopl e they
are serving, it is hoped that observers are able to play a nore proactive role,
while maintaining the neutrality audal to their efforts.
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RESPONSE BY THE DEPARTMENT OF JUSTI CE TO PRESS

ENQUI RI ES REGARDI NG THE PRESS STATEMENT 0? THE

COVMONWEALTH OBSERVER GROUP TO SOUTH AFRI CA ( COVBA)

| SSUED ON 17 DECEMBER 1992

In reaction to the report is sued by COVBA the Departnent of Justice
regret: to note that personal opinion on the crimnal justice
systemin RSA has uniortunately been elevated to fact. It also
notes that there is no factual backing for the critici smof COVBA
and that it appears to be based on hearsay and one-si ded perceived
perceptions .

It is regrettable that COVSA apparently did not deemit fit to
share their concerns with the Chief Justice, any other Judge,
Attorney-General or the Department of Justice before the issuing
of its report - thus not applying the audi alteram partemrule.
Such del i berations woul d undoubt edly have served a useful purpose
in informng COVBA of the true facts regarding the crimnal justice
system and woul d have influenced their value judgnent were they
prepared to evaluate the facts in an unbi ased way.

The sweeping and generalised statenments by COVBA and in parti Cul ar
the followi ng statenents are categorically denied -

f "the crimnal justice systemin South Africa has broken down

or lost the confidence of the majority of the people"

" ’"the courts are seen by the public as elitist and ill-equipped
to quickly di spose of the vol ume cases"

"the courts are not interested in the protection of human life

of linb

"the | evel of sentences sonetines given utter conviction

tend to convey the inpression that violent crinme, even that

ending in the loss of human life, is treated with | ess

severity than the sinplest offences against property such as
steal i ng of goods".

A few facts which are indicative of the tzue position in regard

to the crimnal justice systemare the followi ng --

t the South African prisons are full of people sentenced to |ong
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peri ods of inmprisonnment, and even to death, for violent
crimes, indicating the courte’ ability and willingness to

M5SG severe sentences;

t whenever departmental nonitoring shows an upward trend in
crime, special neasures are inplenented. 39. extra courts
and additional nanpower were utilised in areas of concern
such as Natal - the result being that the court rolls are
now back to nornal

as lack of witnesses due to intimdation is a problemthat
has been highlighted by judges such as M Justice Didcott
and M Justice WIson and the Departnent again earnestly
invites witnesses to testify so as to bring to book al
perpetrators of, inter alia, violent crines. Recent
neasures by the Mnister of Justice and the Departnent
regardi ng witness protection were furthernore specifi-
cally inplemented to assist in this regard;

statistics reflect that 66 823 and 2 368 280 cases were
respectively heard in regional and nagi strates ceurts
during the 1991/92 year, which illustrates that nmenbers of
soci ety have confidence in the courts and do not hesitate
to turn to them

in exercising their discretion regarding bail our courts
endeavour, as in other denocratic Commwealth countries,

to maintain e bal ance between the protection of the liberty
of the individual and the maintenance cf the effective
admi ni stration of justice. The em nent South African Law
Commi ssion has furthernore, after wi de consultation wth,
inter. alia, all branches of the | egal profession, recently
conpl eted a report regarding the South African |aw on bai
and has recomrended, inter alia,- that an accused be
entitled to be rel eased on bail pending the concl usion of
the trial unless the court is convinced on the basis of the
avail able information that there are valid grounds why he
shoul d be kept in custody. This report is now being

consi dered by the Mnister of Justice who will table it in
Parliament in due course;

initiatives such as |lay assessors; the decrimnalisation
of certain offences; the establishnment of "night courts",
"ccurts on standby", "nobile courts"; the creation of

al ternative adjudicating nethods and the enhancenent of
the office of the Justice of the Peace have furthernore
shown to be popular and are contributing in bringing
justice closer to the people;
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iv the Crimnal Law Second anendment Act, 1992 (Act 126 of

1992) addresses the need for special crimnal courts and
procedures to dispose of crimnal cases quickly and

i ndi cations are that measures under this act wll

contribute effectively to speedi er adjudication

Since 1990 an Attorney-General is in terms of sections 310A

and 3163 of. the Crimnal Procedure Act, 1977 (Act 51 of

1977) entitled to appeal against a sentence inposed in a

crimnal matter, which is in his cpinion inadequate. The

i ndependence of the Attorney-General has al so been

confirmed by the pronul gati on of the Attoney-CGeneral Act,

1992 (Act 92 of 1992).

South Africa is justifiably proud of its | egal system which ranks
amongst the forenost in the world. This, however, does not nean
that changes cannot be effected to inprove the system The South
African |l egal systemis therefore continuously, involved in a
process of dynam c change and the M nister of Justice and

Department of Justice have not and will not hesitate to take the
lead in this regard
However, a generalised, ill-informed and superficial evaluation

such as contained in COMSA's report, only serves to create
i ncorrect perceptions and present a disservice to the people of
Sout h Afri ca.
Neverthel ess, COMSA is invited to neet with the Departnment and
present any substantial matters , facts or proposals which can help
to hnprove the adnministration of justice even further
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